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ADVERTISEMENT. 


THE  recent  Decisions  have  been  introduced  into  their 
proper  places ;  and  references  have  been  made  to  all 
the  Reports  of  the  modern  Cases,  as  few  have  on  their 
shelves  all  the  contemporaneous  Reporters.  The  lan- 
guage of  the  Law  has  been  altered  by  the  Real  Property 
Acts,  and  the  text  of  this  work  has  accordingly  through- 
out required  alteration.  No  apology  is  necessary  for 
introducing  a  view  of  those  Acts  in  the  Chapter  upon 
Title,  as  it  is  of  deep  importance  that  their  contents 
should  be  readily  accessible.  To  prevent  the  too  fre- 
quent recurrence  of  new  Editions,  the  Writer  has  been 
induced  to  add  upon  this  occasion  considerably  to  the 
usual  number  of  copies ;  and  as  that  will  deprive  him 
of  an  early  opportunity  of  again  correcting  the  Work, 
he  has  revised  it,  with  a  view  to  this  Edition,  with  all 
the  care  and  attention  which  his  opportunities  have 
permitted. 

Lincoln's  Inn, 
nth  May,  1854. 
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INTRODUCTION. 


MoRAi.  \irnters  insist  (a),  that  a  vendor  is  bound,  in 
faro  canscietUuej  to  acquaint  a  purebaser  with  the  de- 
fects of  the  subject  of  the  contract*  Arguments  of 
some  force  have,  however,  been  advanced  in  favor  of  the 
contrary  doctrine ;  and  our  law  does  not  entirely  coincide 
with  this  strict  precept  of  moral]ty{6). 

If  4  person  enter  into  a  contract,  with  full  knowledge 
of  all  the  defects  in  the  estate,  the  question  cannot  arise  : 
scientia  etiim  utrinque  par  pares  facit  cantrahentes(c). 

So  if,  at  the  time  of  the  contract,  the  vendor  himself 
was  not  aware  of  any  defect  in  the  estate,  it  seems  that 
the  purchaser  must  take  the  estate  with  all  its  faults,  and 
cannot  claim  any  compensation  for  them. 

(a)  Cic  df  Off.  3.  13;  Grotius  de  Jure  Belli  ac  Pacis,  I.  2.  c«  12. 
■•  9 ;  Pufiendorf  de  Jure  Natur»  el  Gentium,!.  5.  c.  3.  s.  2  ;  Puffea- 
dorf  de  Off.  1.  1.  c.  16.  s.  3 ;  YaleriuD  Maximus,  1.  8.  c.  11 ;  et  vide 
OeuteroDomj  zxt.  14 ;  Paky's  Morel  Phiiosophy,  vol.  1.  b.  3.  ch.  7. 

(b)  Vide  If^  ch.  6. 

(c)  Grotius  de  Jura  Belli  ac  Pacis,  1.  %  c.  12.  s.  9.  3 ;  Puffendoif 
de  Jure  Naturs  et  Gentium,  1.  6.  c.  3.  s.  5« 

VOL.    !•  1 
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.And  even  if  tlie,  purchaser  was,  at  the  time  of  the 
contract,  ignorant-  of  the  defects,  and  the  vendor  was 
acquainted  with  them,  and  did  not  disclose  them  to  the 
purchasei:;.  yet,  if  they  were  patent,  and  could  have  been 
discovier^d  by  a  vigilant  man,  no  relief  will  be  granted 
.against  the  vendor. 

*•'  '•  The  disclosure  of  even  patent  defects  in  the  subject  of 
a  contract,  may  be  allowed  to  be  a  moral  duty ;  but  it 
is  what  the  civilians  term  a  duty  of  imperfect  obligation. 
Vigilantibusj  non  dormientibus  jura  subveniunty  is  an  an- 
cient maxim  of  our  law,  and  forms  an  insurmountable  bar- 
rier against  the  claims  of  an  improvident  purchaser. 

In  this  respect,  equity  follows  the  law.  But  it  has 
been  decided,  that  if  a  vendor  during  the  treaty,  indus- 
triously prevent  the  purchaser  from  seeing  a  defect  which 
might  otherwise  have  easily  been  discovered,  he  is  not 
entitled  to  the  extraordinary  aid.  of  a  court  of  equity :  and 
it  is  conceived,  that  he  could  not  even  sustain  an  action 
against  a  purchaser  for  a  breach  of  the  contract. 

And  if  the  vendor  know  that  there  is  a  latefit  defect  in 
his  estate,  which  the  purchaser  could  not,  by  any  attention 
whatever,  possibly  discover,  it  is  not  clear  that  he  is  not 
bound  to  disclose  his  knowledge,  although  the  estate  be 
sold,  expressly  subject  to  all  its  faults(^). 

By  the  civil  law,  vendors  were  bound  to  warrant  both 
the  title  and  estate  against  all  defects,  whether  they  were 
or  were  not  conusant  of  them.  To  prevent  the  incon- 
veniences which  would  have  inevitably  resulted  from 
this  general,  doctrine,  it  was  qualified  by  holding,  that  if 
the  defects  of  the  subject  of  the  contract  were  evident,  or 
the  buyer  might  have  known  them  by  proper  precaution, 
he  could  not  obtain  any  relief  against  the  vendor. 

The  rule  of  the  civil  law  also  was,  *^  simplex  cammen" 
datio  non  obligat.^^     If  the  seller  merely  made  use  of  those 

(d)  See  post.  ch.  6.  s.  2. 
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expressions,  which  are  usual  to  sellers,  who  praise  at  ran- 
dom the  goods  which  they  are  desirous  to  sell,  the  buyer^ 
who  ought  not  to  have  relied  upon  such  vague  expres- 
sions, could  not,  upon  this  pretext,  procure  the  sale  to  be 
dissolved(e). 

The  same  rule  prevails  in  our  ]^w(f),  and  has  received 
a  very  lax  construction  in  favor  of  vendors.  It  has  been 
decided,  that  no  relief  lies  against  a  vendor  for  having 
falsely  affirmed,  that  a  person  bid  a  particular  sum  for  the 
estate,  although  the  vendee  was  thereby  induced  to  pur« 
chase  it,  and  was  deceived  in  the  value(^). 

Neither  can  a  purchaser  obtain  any  relief  against  a  ven- 
dor for  false  affirmation  of  value(A) ;  it  being  deemed 
the  purchaser's  own  folly  to  credit  a  nude  assertion  of 
that  nature.  Besides,  value  consists  in  judgment  and 
estimation,  in  which  many  men  differ.  So,  where,  a 
church  lease  was  described  in  the  particulars  of  sale,  as 
being  nearly  of  equal  value  with  a  freehold,  and  renew* 
able  every  ten  years,  upon  payment  of  a  small  jine^  the 
purchaser  was  not  allowed  any  abatement  in  his  purchase- 
money,  although  the  fine  was  very  considerable,  and  it 
was  proved  that  the  steward  of  the  estate  had  remon- 
strated with  the  vendor,  before  the  sale,  upon  his  false 
description(i).  And  a  statement  in  the  particulars  of  an 
advowson,  that  an  avoidance  of  the  preferment  was  likely 
to  occur  soon,  was  held  to  be  so  vague  and  indefinite, 
that  the  Court  could  not  take  notice  of  it  judicially ;  and 

(t)  1  Dom.  85. 

(/)  Cbaodelor  c.  Lopus,  Cro.  Jac.  4. 

{g)  1  Roll.  Abr.  101.  pi.  16.  See  1  Sid.  146 ;  KiDiiaird  v.  Lord 
Dean,  stated  vnfra^  d.  ;  Dawes  v.  King,  1  Stark.  75.     - 

(fc)  Harvey  v.  Young,  Yelv.  20.  See  Duckenfield  v.  Whichcott»  2 
Ofaa.  Ca.  204;  see  Ekins  v.  Tresham,  1  Lev.  102;  reported  1  Sid. 
146,  by  the  name  of  Leakins  «.  Clissel. 

(t)  Brown  ».  Fenton,  Rolls,  23  June  1807,  MS. ;  S.  C.  14  Ves.  jun. 
144. 
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that  its  only  effect  ought  to  have  been,  to  put  the  purchaser 
upon  making  inquiries  respecting  the  circuinstanees 
under  which  the  alleged  avoidance  was  likely  to  take 
place,  previous  to  his  becoming  the  purchaser(A:).  So 
a  statement,  that  the  property  is  uncommonly  rich  water 
meadow  land,  will  not  annul  the  contract,  although  the 
land  is  imperfectly  watered(/). 

But  if  a  vendor  affirm,  that  the  estate  was  valued  bj 
persons  of  judgment,  at  a  greater  price  than  it  actually 
was,  and  the  purchaser  act  upon  such  misrepresentation , 
the  vendor  cannot  compel  the  execution  of  the  contract 
in  equity(m),  nor  would  he,  it  should  seem,  be  permitted 
to  maintain  an  action  at  law  for  non-performance  of  the 
agreement. 

And  a  remedy  will  lie  against  a  vendor,  for  falsely 
affirming  that  a  greater  rent  is  paid  for  the  estate  than  is 
actually  reserved(n)(I) ;  because  that  is  a  circumstance 
within  his  own  knowledge.     The  purchaser  is  not  bound 

(k)  Trower  «•  Newcome,  3  Mer.  704. 

(/}  Scott  «•  Hansoov  1  Sim.  13. 

(m)  Buxton  «.  Cooper,  3  Atk.  383  ;  S.  C.  MS. ;  see  Partridge  v. 
Usborne,  5  Russ.  195  ;  Small  «.  Attwood,  1  You.  Rep.  407,  now  in  D. 
P.  i^KHi  appeah 

(n)  Eikinav.  Treaham,  ti(t  tup. ;  Lysney  v.  Selby,  2  Lord  Raym. 
1118;  1  Salk.  211,  S.  C.  nom.  Risney  v.  Selby  ;  Dobell  o.  Stevens, 
3  Bam.  &  Cress.  623 ;  Small  v.  Attwood,  1  Yoa.  Rep.  407. 


(I)  In  the  1  at  vol.  of  Coll.  of  Decis.  p.  332,  the  following  case  ia 
ported : — An  heritor  having  solemnly  affirmed  to  his  tacksman  at  setting 
the  lands,  that  there  was  paid,  by  the  preceding  tenants,  for  each  acre, 
a  great  deal  more  than  really  was  paid,  and  thereby  induced  him  to  take 
it  at  a  very  exorbitant  rate,  whereby  he  was  leased  ultra  dimidium ;  yet 
contmued  to  possess  two  years  before  he  complained.  The  Lords 
found  the  allegiance  of  circumTention  and  fraud,  both  in  eonat/to  and 
in  wmUu^  not  sufficient  to  reduce  the  tack,  and  thai  the  tenant  should 
Aooe  informed  himself  better  what  was  the  true  rent^  and  not  have  reHed 
<m  the  setter's  assertion^  and  ought  to  hwe  tried  the  quality  of  the  ground^ 
andt  his  eye  being  his  merchant^  he  had  none  to  blame  but  AtWe/^,  espe- 
cially now  that  he  had  acquiesced  two  years.     Einnaird  v.  Lord  Dean. 
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to  inquire  further :  for  the  leases  may  be  made  by  parol, 
and  the  teaants  may  refuse  to  inform  the  purchaser  what 
rent  they  pay ;  or  the  tenants  may  combine  with  the  land- 
lord, under  whose  power  they  frequently  are,  and  so  misin- 
form and  cheat  the  purchaser.  It  has  been  decided  also, 
after  great  consideration(o),  that  a  purchaser  may  recover 
against  a  vendor  for  false  affirmation  of  rent,  although  he 
did  not  depend  upon  the  statement,  but  inquired  what  the 
estate  let  for*  Where  it  can  be  satisfactorily  proved, 
that  tfie  purchaser  did  not  rely  upon  fhe  vendor's  assertion, 
a  jury  would  undoubtedly  give  but  trifling  damages. 

It  seems  that  the  same  remedy  will  lie  against  a  person 
not  intere^d  in  the  property^  for  making  a  false  representa- 
tion to  a  purchaser  of  value  or  rent,  as  might  be  resorted 
to  in  case  such  person  were  owner  of  the  estate(p) ;  but 
the  statement  must  be  mnde  Jraudulentlyj  that  is,  with  an 
intention  to  deceive  ;  whether  it  be  to  favor  the  owner, 
or  from  an  expectation  of  advantage  to  the  party  himself, 
or  from  ill-will  towards  the  other,  or  from  mere  wanton- 
ness, appears  to  be  immateria](9). 

And  in  cases  of  this  nature  it  will  be  sufficient  proof  of 
fraud  to  show,  first,  that  the  fact,  as  represented,  is  false  : 
secondly,  that  the  person  making  the  representation  had 
a  knowledge  of  a  fact  contrary  to  it.  The  injured  party 
cannot  dive  into  the  secret  recesses  of  the  other's  heart, 
so  as  to  know  whether  he  did  or  did  not  recollect  the  fact ; 
and  therefore,  it  is  no  excuse  in  the  party,  who  made  the 
representation,  to  say,  that  though  he  had  received  in- 

(o)  Lysnej  v.  Selby,  ubt  sup. " 

{p)  Pasley  v.  Freemen,  3  Term  Rep.  51  ;  Eyre  v.  Dunsford,  1  East, 
318;  Ex  parte  Carr,  3  Yes.  &  Bea.  108. 

(9)  Haycraflv.  Creasy,  2  East,  92;  Tapp  v.  Lee,  3  Boa.  &  PulL 
367;  and  see  6  Yes.  jun.  186  ;  13  Yes.  juo.  134 ;  12  East,  634,  n. ; 
Hutdiinson  «•  Bell,  1  Taunt  658 ;  De  Graves  v.  Smith,  2  Camp*  Ca« 
533 ;  Foster  v.  Charles,  7  Bing.  106 ;  S.  C.  4  A^oo.  &  P.  61  And  741 ; 
Corbett «.  Brown,  2  Mood.  &  Malk.  108 ;  S.  C  5  Carr.  &  P.  363. 
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formation  of  the  (act,  he  did  not  at  that  time  recol- 
lect it(r). 

A  purchaser  is  not  liable  to  an  action  of  deceit  for  mis- 
representing the  seller's  chance  of  sale,  or  the  probability 
of  his  getting  a  better  price  for  his  commodity  than  the 
price  which  such  proposed  buyer  ofiers(5)«  Nor  is  a 
purchaser  bound  to  acquaint  the  vendor  with  any  latent 
advantage  in  the  estate :  for  instance,  if  a  purchaser  has 
discovered  that  there  is  a  mine  under  the  estate,  he  is  not 
bound  to  disclose  that  circumstance  to  the  vendor,  although 
he  knows  the  vendor  is  ignorant  of  it(t).  Equity  will 
not,  however,  interfere  in  favor  of  a  purchaser  who  has 
misrepresented  the  estate  to  any  person  who  had  a  desire 
of  purchasing  it(ii)* 

And  a  very  little  is  sufficient  to  affect  the  application 
of  this  principle*  If,  it  has  been  said,  a  word,  a  single 
word  be  dropped  which  tends  to  mislead  the  vendor,  that 
principle  will  not  be  allowed  to  operate(a:). 

And  if  a  purchaser  conceal  the  fact  of  the  death  of 
a  person  of  which  the  other  is  ignorant,  and  by  which  the 
value  of  the  property  is  increased,'  equity  will  set  aside 
the  contract(y)« 

The  same  rules  apply  to  incumbrances  and  defects  in 
the  title  to  an  estate,  as  to  defects  in  the  estate  itself. 
Both  law  and  equity  require  the  vendor  to  deliver  to  the 
purchaser  the  instrument  by  which  the  incumbrances 
were  created,  or  on  which  the  defects  arise ;  or  to  ac- 
quaint him  with  the  facts,  if  they  do  not  appear  on  the 
title-deeds.     If  a  vendor  neglect  this,  he  is  guilty  of  a 

(r)  Burrowes  v.  Lock,  10  Ves.  jun.  470,  per  Sir  Wm.  Grant 
{$)  See  Yemon  «•  Keys,  12  East,  632. 
(0  See  2  Bro.  C.  C.  420. 

(ti)  See  Howard  v.  Hopkyns,  2  Atk.  371 ;  Young  v.  Clerk,  Prec. 
Cha.  538. 

{x)  Per  Lord  Eldon,  1  Jac.  17a 
(y)  Turner  t>.  Harvey,  1  Jac.  169. 
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direct  fraud,  which  the  purchaser,  however  vigilant,  has 
no  means  of  discovering :  and  Lord  Hardwicke  laid  it 
dbwn(2:),  ^^  that  even  if  an  attorney  of  a  vendor  of  an 
estate,  knowing  of  incumbrances  thereon,  treat  for  his 
cHent  in  the  sale  thereof,  without  disclosing  them  to  the 
purchaser  or  contractor,  knowing  him  a  stranger  thereto, 
but  represents  it  so  as  to  induce  a  buyer  to  trust  his 
money  upon  it,  a  remedy  lies  against  him  in  equity(a)  : 
to  which  principle  it  is  necessary  for  the  court  to  adhere, 
to  preserve  integrity  and  fair  dealing  between  man  and 
man ;  most  transactions  being  by  the  intervention  of  an 
attorney  or  solicitor.'' 

The  same  observation  applies,  and  indeed  with  much 
greater  force,  to  the  attorney  or  agent  of  the  purchaser. 
It  can  seldom  happen  that  the  attorney  or  agent  of  the 
purchaser  is  conusant  of  any  incumbrance  on  the  estate 
intended  to  be  purchased,  unless  he  be  employed  by 
both  parties  ;  which  the  same  person  frequently  is,  in  order 
to  save  expense.  This  practice  has  been  discountenanced 
by  the  courts(6),  and  is  often  productive  of  the  most 
serious  consequences ;  for  it  not  rarely  happens,  that  there 
are  incumbrances  on  an  estate  which  can  be  sustained 
in  equity  only,  and  which  will  not  bind  a  purchaser  who 
obtains  the  legal  estate,  unless  he  had  notice  of  them 
previously  to  completing  his  purchase*  Now  notice(c) 
to  an  agent,  although  one  concerned  for  both  parties,  is 
treated  in  equity  as  notice  to  the  purchaser  himself;  and, 
therefore,  if  the  attorney  know  of  any  equitable  incum- 
brance, the  purchaser  will  be  bound  by  it,  although  he 
himself  was  not  aware  of  its  existence. 

(z)  Per  Lord   Hardwicke,  1  Yes.  06  ;  and  see  6  Yes.  jun.  193 ; 
^unrowes  v.  Lock,  10  Yes.  jun.  470  ;  and  Bowles  v.  Stewart,  1  Scb. 
and  Lef.  227. 
(a)  It  seems  clear  that  relief  might  now  be  obtained  at  law. 
(6)  See  6  Yfes.  jun.  631,  n. 
(c)  Seetn/ra,  ch.  17. 
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And  by  these  means,  a  purchaser  may  even  deprive 
himself  of  the  benefit  to  be  derived  from  the  estate  lying 
in  a  register  county :  the  register  may  be  searched,  aiAl 
no  incumbrance  appear ;  yet,  if  the  attorney  have  notice 
of  any  unregistered  incumbrance,  equity  will  assist  the 
incumbrancer  in  establishing  his  demand  against  the  pur- 
chaser(€l). 

Another  powerful  reason  why  a  purchaser  should  not 
employ  the  vendor's  attorney  is,  that  if  the  vendor  be  guilty 
of  a  fraud  in  the  sale  of  the  estate,  to  which  the  attorney 
is  privy,  the  purchaser,  although  it  be  proved  that  he  was 
innocent,  will  be  responsible  for  the  misconduct  of  his 
agent(6).  In  one  case(/]),  a  purchaser  lost  an  estate,  for 
which  he  gave  nearly  8,000/.,  merely  by  employing  the 
vendor's  attorney,  who  was  privy  to  a  fraudulent  disposi- 
tion of  the  purchase  money. 

But  it  has  been  decided  that  the  grantor  of  an  annuity 
is  not  bound  to  lay  open  to  the  intended  grantee  all  the 
circumstances  of  his  situation  :  he  is  only  bound  to  give 
honest  answers  to  questions  put  to  him  by  the  intended 
grantee.  If  the  grantee  employ  the  grantor's  attorney  to 
prepare  the  deeds,  the  mere  preparation  of  the  deeds 
does  not  place  him  in  a  confidential  relation  towards 
the  grantee ;  and  as  the  agent  of  the  grantor  stands  in 
his  situation,  he  is  not  bound  to  do  more  than  his  prin- 
cipal(g). 

With  the  exception  of  a  vendor,  or  his  agent,  sup- 
pressing an  incumbrance,  or  a  defect  in  the  title,  it  seems 
clear,  that  a  purchaser  cannot  obtain  relief  against  a  yen* 
dor  for  any  incumbrance,  or  defect  in  the  title,  to  which 
his  covenants  do  not  extend;  and   therefore  if  a  pur- 

(d)  See  tn/ra,  ch.  16, 17. 

(e)  See  Bowles  v.  Stewart,  1  Sob.  &  Lef.  227. 

(/)  Doe  V.  Martin,  4  Term  Rep.  39 :  Hicks  v.  Morant,  3  You.  & 
Jerv.  286 ;  2  Dow  &  Clark.  414. 

(g)  Adamson  v.  Evitt,  2  Rusa.  &  Myl.  66. 
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chaser  neglect  to  have  the  title  hivestigated,  or  his  coun- 
sel overlook  any  defect  in  it,  it  appears  to  be  without  a 
reinedy(A). 

To  sum  up  the  foregoing  observations, — a  purchaser  is 
entitled  to  relief,  on  account  of  any  latent  defects  in  the 
estate,  or  in  the  title  to  the  estate,  which  were  not  disclosed 
to  him,  and  of  which  the  vendor,  or  his  agent,  was  aware. 
In  addition  to  this  protection  afforded  him  by  the  law, 
a  provident  purchaser  will  examine  and  ascertain  the 
quality  and  value  of  the  estate,  and  not  trust  to  the  de- 
scription and  representation  of  the  vendor  or  his  agents  ; 
he  will  employ  an  agent  and  attorney  not  concerned  for 
the  vendor,  and  will  have  the  title  to  the  estate  inspected 
by  counsel(^). 

Where  it  is  stated  upon  a  sale,  even  by  auction,  that  the 
estate  is  in  lease,  and  tliere  is  no  misrepresentation^  the  pur- 
chaser will  not  be  entitled  to  any  compensation,  although 
there  are  covenants  in  the  lease  contrary  to  the  custom  of 
the  country ;  because,  whoever  buys  with  notice  of  a  lease, 
is  held  conusant  of  all  its  contents{t).  This  rule,  it  should 
seem,  ought,  as  between  a  vendor  and  purchaser,  to  have 
been  confined  to  a  contract  actually  executed  by  the  con- 
veyance of  the  estate  and  payment  of  the  purchase-money ; 
but  as  the  point  has  been  thus  decided,  no  person  having 

(A)  See  poit,  ch.  9. 

(t)  Hall  V.  Smith,  Rolls,  18  Dec.  1807,  MS. ;  S«  C.  14  Ye«.  jaa. 
426 ;  Walter  v.  Maunde,  1  Jac.  &  Walk.  181 ;  Banraud  v.  Archer,  2 
Sim.  437. 


(I)  This  can  seldom  be  effectually  done,  unless  the  abstract  be  care- 
fiillj  compared  with  the  title-deeds:  in  doing  which,  the  attention 
should  be  particularly  directed  to  the  descriptions  of  the  parties,  the 
recitals,  the  parcels,  and  the  covenants  for  quiet  enjoyment,  free  from 
incumbrances ;  which  frequently  lead  to  incumbrances  and  facts  wfaiich 
have  been  suppressed.  This  should  be  particularly  attended  to,  as  a 
purchaser  is  bound  by  every  deed  or  fact,  to  which  an  instrument  ia 
hi9  possession  leads,  by  recital  or  description.     See  posU  ch.  16. 
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notice  of  any  lease,  or  that  the  estate  is  in  the  occupatioo 
of  tenants,  should  sign  a  contract  for  purchase  of  the  estate 
without  first  seeing  the  leases,  unless  the  vendor  will  sti- 
pulate that  they  contain  such  covenants  only  as  are  jus- 
tified by  the  custom  of  the  country. 

With  respect  to  incumbrances,  it  remains  to  remark, 
that  if  a  purchaser  suspect  any  person  has  a  claim  on  *the 
estate  which  he  has  contracted  to  buy,  he  should  inquire 
the  fact  of  him,  at  the  same  time  stating  that  he  intends  to 
purchase  the  estate ;  and  if  the  person  of  whom  the  inquiry 
is  made  has  an  incumbrance  on  the  estate,  and  deny  it, 
equity  would  not  afterwards  permit  him  to  enforce  his 
demand  against  the  purchaser(y^. 

The  inquiry  should  be  made  before  proper  witnesses ; 
and  as  a  witness  may  refresh  his  memory  by  looking  at 
any  paper  if  he  can  afterwards  swear  to  the  facts  from  his 
own  memory,  it  seems  advisable  that  the  witnesses  should 
take  a  note  of  what  passes(A:). 

Where  difficulties  arise  in  making  out  a  good  title,  the 
purchaser  should  not  take  possession  of  the  estate  until 
every  obstacle  is  removed.  Purchasers  frequently  take 
this  step,  under  an  impression,  that  it  gives  them  an  ad- 
vantage over  the  vendor  ;  but  this  is  a  false  notion ;  such  a 
measure  would,  in  many  cases,  be  deemed  an  acceptance  of 
the  title(/),  or  would  at  least  be  a  ground  to  leave  it  to 
a  jury,  to  consider  whether  the  party  had  not  taken  pos- 
session with  an  intention  to  wave  all  objections.  Where 
a  purchaser,  after  delivery  to  him  of  the  abstract,  which 
disclosed  a  reservation  of  a  right  of  sporting  not  noticed  in 

(j)  TbbetsoD  v,  Rhodes,  2  Yern.  654  ;  Amy's  case,  2  Cha.  Ca.  128, 
cited. 

{k)  See  Doe  v.  Perkins,  3  Term  Rep.  749,  and  the  cases  there  cit- 
<ld  ;  Burrougfa  v.  Martin,  2  Camp.  112. 

(Q  See  8  P.  Wms.  193 ;  Calcraft  v.  Roebuck,  1  Ves.  jun.  226  ;  12 
Yes.  jun.  27 ;  and  Yancouver  o.  Bliss,  1 1  Yes.  jun.  464. 
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the  particulars  by  which  he  purchased,  upon  his  applica-  ' 
tion  was  let  into  possession,  and  paid  the  greater  part  of  / 
the  purchase-monej,  without  objecting  to  the  right  re-  ' 
served,  and  apologized  for  not  sending  the  draft  of  the 
conyeyabce,  and  afterwards  raised  the  objection,  he  was 
held  bound  by  his  conduct,  which  was  considered  as  a 
waver  of  the  objection ;  and  although  a  clerk  of  the  seller's 
solicitor  wrote  in  answer  to  the  purchaser's  application 
for  compensation,  that  a  reasonable  compensation  would 
be  allowed,  yet  this  was  not  deemed  binding,  as  he  had 
no  authority  to  make  such  an  offer(m). 

If,  however,  the  objections  to  the  title  be  remediable, 
and  the  purchaser  be  desirous  to  enter  on  the  estate,  he 
may  in  most  cases  venture  to  do  so  ;  provided  the  vendor 
will  sign  a  memorandum,  importing  that  the  possession 
taken  by  the  purchaser,  shall  not  be  deemed  a  waver  of 
the  objections  to  the  title,  or  be  made  a  ground  for  com- 
pelling him  to  pay  the  purchase-money  into  court,  in  case 
a  bill  be  filed,  before  the  conveyance  to  him  is  executed. 
And  a  purchaser  may,  with  the  concurrence  of  the  vendor, 
safely  take  possession  of  the  estate  at  the  time  the  contract 
is  entered  into,  as  he  cannot  be  held  to  have  waved  ob- 
jections, of  which  he  was  not  aware  ;  and  if  the  purchase 
cannot  be  completed  on  account  of  objections  to  the  title, 
he  will  not  be  bound  to  pay  any  rent  for  the  estate,  un- 
less perhaps  the  occupation  of  it  has  been  beneficial  to 
him(n). 

A  purchaser  of  any  equitable  right,  of  which  immediate 
possession  cannot  be  obtained,  should,  previously  to  com- 
pleting his  contract,  inquire  of  the  trustee,  in  whom  the 
property  is  vested,  whether  it  is  liable  to  any  incumbrance. 
If  the  trustee  make  a  false  representation,  equity  would 

(m)  Burnell  o.  Brown,  1  Jac.  &  Walk.  168. 
(n)  Heame  v.  Totnlin,  Feake's  Ga.  192  ;  see  "^irtland  r.  Pounsett, 
2  Taunt.  145  ;  Stevens  v.  Guppy,  3  Russ.  171, 
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compel  him  to  make  good  the  loss  sustained  by  the  par- 
chaser,  in  consequence  of  the  fraudulent  statement(o). 
When  the  contract  is  completed,  the  purchaser  should 
give  notice  of  the  sale  to  the  trustee.  The  notice  would 
certainly  affect  the  conscience  of  the  trustee,  so  as  to  make 
him  liable  in  equity,  should  he  convey  the  legal  estate  to 
any  subsequent  purchaser;  and  it  would  also  give  the 
purchaser  a  priority  over  any  former  purchaser,  or  in- 
cumbrancer, who  had  neglected  the  same  precaution  (/?)• 
'  Auctioneers  usually  prepare  the  particulars  and  con- 
ditions of  sale ;  but  this  a  vendor  should  not  permit,  as 
continual  disputes  arise  from  the  mis-statements  conse- 
quent upon  their  ignorance  of  the  title  to  the  estate. 

Where  an  estate  has  been  in  a  family  for  a  long  time, 
or  the  title  has  not  been  recently  investigated,  it  will  be 
advisable  for  the  owner  to  have  an  abstract  of  his  title 
submitted  to  counsel,  and  any  objections  which  occur  to  it 
cleared  up,  previously  to  a  contract  being  entered  into  for 
sale  of  the  estate.     By  this  precaution,  the  vendor  will  pre- 
vent any  delay  on  his  part,  which  might  impede  the  sale 
from  being  carried  into  effect  by  the  time  stipulated  ;  and 
will,  in  many  cases,  avoid  the  expense  necessarily  attend- 
ing tedious  discussions  of  a  title.     Another  advantage  is, 
that  if  there  should  be  any  defect  in  the  title  which  can- 
not be  cured,  it  would  be  known  only  to  the  agents  and 
counsel  of  the  vendor.     It  is  of  the  utmost  importance 
to  keep  defects  in  a  title  from  the  knowledge  of  persons 
not  concerned  for  the.  owner.      It   has  frequently  hap- 
pened, that  persons  concerned  for  purchasers,  have  com- 
municated fatal  defects  in  a  vendor's  title,  to  the  person 
interested  in  taking  advantage  of  them,  by  which  many 
titles  have  been  disturbed. 

(o)  Burrowes  v.  Lock,  10  Ves.  jun.  470. 
(/))  Vide  infra,  ch.  16, 
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CHAPTER  I. 


OF  SALES  BY  AUCTION  AND  PRIVATE  CONTRACT. 


I.  By  three  acts(a)  of  his  late  Majesty's  reign,  a  duty 
is  imposed  of  Id.  for  every  tw^enty  shillings  of  the  pur- 
chase-money, which  shall  arise  or  be  payable  by  virtue  of 
any  sale  at  auction  in  Great  Britain,  of  any  interest  in 
possession  or  reversion,  in  any  freehold,  copyhold,  or 
leasehold  lands,  tenements,  houses,  or  hereditaments. 

£ut  sales  by  vtray  of  auction,  of  estates  under  the  decree 
of  the  Court  of  Chancery,  or  Exchequer,  in  England  ;  or 
of  the  Court  of  Session,  or  Exchequer,  in  Scotland(&), 
are  not  liable  to  the  duty  ;  nor  do  the  acts  extend  to  auc- 
tions held  on  the  account  of  the  lord  or  lady  of  any  manor, 
for  granting  copyhold  or  customary  lands,  for  lives  or 
years ;  or  to  any  auction  held  for  the  letting  any  estate 
for  lives  or  years  to  be  created  by  the  persons  on  whose 
accounts  such  auctions  shall  be  held(c)(I)  :  neither  does 
the  duty  attach  upon  the  purchase-money  of  any  estate 
sold  under  a  sheriff's  authority,  for  the  benefit  of  creditors, 
in  execution  of  any  judgment ;  nor  to  the  purcffase-money 
of  any  bankrupt's  estate,  sold  by  order  of  the  assignees 
under  any  commission  of  bankruptcy((/).  And,  lastly, 
no  auction  duty  is  payable  in  respect  of  monies  produced 

(a)  27  Geo.  III.  c.  13.  s.  36 ;  37  Geo.  III.  c.  14 ;  and  45  Geo. 
III.  c.  30. 

(6)  19  Geo.  III.  c.  56.  •.  13. 
(e)  Id.  8. 14. 
(<0  Id.  fl.  15. 

(I)  This  mode  of  letting  estates,  is  adopted  bj  the  City  of  London, 
and  some  other  public  bodies. 
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by  sale  of  estates,  sold  by  auction,  for  the  redemption  of 
land  tax(6). 

By  an  order  of  Lord  Rosslyn's(/),  it  is  directed,  that 
upon  application  by  a  mortgagee  of  a  bankrupt's  estate, 
the  mortgaged  estate  shall  be  sold  before  the  commis- 
sioners, or  by  public  auction,  if  they  shall  think  fit.     And 
it  has  been  decided(^),  that  a  sale  of  a  mortgaged  estate 
by  auction,  under  this  order,  is  liable  to  the  auction  duty, 
and  is  not  within  the  exception  in  the  acts  of  sales  of 
bankrupts  estates  by  the  order  of  the  assignees.     This  de- 
cision was  made  at  nisi  prius^  and,  perhaps,  cannot  be 
supported.     The  Legislature  intended  that  the  creditors 
of  bankrupts  should  have  the  advantage  of  selling  the 
estates  by  auction  without  being  charged  with  the  auction 
duty.     Now  this  intention  is,  in  the  case  under  consider- 
ation, clearly  subverted  by  the  decision  in  Coare  v.  Creed. 
The  argument  was,  that  the  sale  was  by  the  mortgagee, 
and  so  not  part  of  the  bankrupt's  estate.     But  if  the 
money  produced  by  sale  of  the  pledge  is  insufficient  to 
cover  the  mortgagee's  debt,  he  of  course  resorts  to  the 
general  effects  for  a  dividend  on  the  residue.     If  the 
pledge  produce  more,  the  surplus  sinks  into  the  general 
fund ;  so  that  assuming,  as  the  Legislature  clearly  did, 
that  the  auction  duty  is  in  substance  a  charge  on  the 
land,  it  in  this  case  takes  so  much  from  the  bankrupt's 
property,  distributable  for  the  benefit  of  his  creditors.     It 
was  considered  to  be  clear,  however,  that  where  the  estate 
was  sold  by  order  of  the  assignees,  with  the  consent  of 
the  mortgagee,  no  duty  would  be  payable.     But  it  has 
been  decided,  that  a  sale  by  assignees  of  an  estate  in  fee, 
which  was  in  mortgage  for  a  term  of  years,  was  liable  to 
the  auction  duty,  because  the  assignees  sold  the  whole 

(e)  42  Geo.  III.  c.  116.  s.  113. 

(/)  4  Bro.  C.  C.  at  the  end. 

(g)  Coare  v.  Creed,  2  Esp.  Ca.  699. 
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estate,  and  they  bad  only  the  equity  of  redemption(A). 
But  the  act  of  Parliament  draws  no  such  distinction. 
Most  bankrupts  estates  are  in  mortgage  ;  and  the  excep- 
tion would  indeed  be  illusory,  if  it  only  extended  to  estates 
upon  which  there  was  no  incumbrance.  The  simple 
•question,  however,  is,  whether  such  a  sale  is  not  a  bona 
fide  sale  by  order  of  the  assignees  ?  It  seems,  indeed, 
to  have  been  considered,  that  the  mortgagee  had  the  pro- 
perty, and  the  bankrupt  had  only  the.  equity  of  redemp- 
tion. But,  even  at  law,  the  bankrupt  had  the  fee-simple 
in  reversion  expectant  upon  the  term  of  years  in  the 
mortgage,  and  in  equity  he  was  owner  of  the  fee  in  pos- 
session, subject  to  the  debt.  The  (^e  of  the  King  v. 
Abbott  went  far  beyond  the  case  of  Coare  v.  Creed.  To 
avoid  the  effect  of  these  decisions,  assignees  must,  in 
future,  sell  the  estate  subject  to  the  mortgage.  The  pur- 
chaser must,  of  course,  pay  off  the  mortgage  ;  and  there- 
fore, by  the  insertion  of  a  few  words  in  the  particulars, 
the  creditors  may  obtain  the  relief  which  the  Legislature 
intended  to  grant  them. 

The  words  of  the  late  act(t)  are,  that  <^  all  sales  of 
any  real  or  personal  estate  of  any  bankrupt  or  bankrupts 
shall  not  be  liable  to  any  auction  duty,"  which  may  pro- 
bably remove  all  difficulty  upon  this  point.  Since  these 
observations  were  published,  the  point  came  before  the 
Court  of  Exchequer  upon  a  sale  by  auction,  by  assignees, 
of  the  absolute  interest  in  fee  of  an  estate  of  the  bank- 
rupt in  mortgage ;  and  it  was  held,  that  the  duty  was 
not  payable(y).  Upon  a  writ  of  error  in  the  Exchequer 
Chamber  the  judges  were  divided  in  opinion,  and  the 
judgment  below  was  affirmed,  in  order  that  the  question 

(A)  Rex  V.  Abbott,  Excheq.  Mich.  T.  1816,  MS. ;  3  Price,  178. 

(t)  6  Geo.  lY.  c.  16.  s.  98. 

( j)  Rex  r.  Winstanley,  8  Tou.  &  Jerv.  124.  2  Doiv  &  Clark,  302. 
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might  be  disposed  of  in  the  House  of  Lords(A;),  and  there 
the  judgment  has  been  affirmed(/).  Two  questions  were 
put  to  the  judges:  1st.  whether,  when  a  trader,  having 
real  estates  under  mortgage,  becomes  a  bankrupt,  and  the 
whole  interests  in  the  estates  are  sold,  bj  order  of  the  as- 
signees, for  the  benefit  of  the  creditors,  and  no  concurrence 
on  the  part  of  the  mortgagees  appears,  the  auction  dutj 
is  payable  on  the  whole  of  the  sum  received  for  the 
estates,  or  on  any. and  what  part  of  it :  2dly.  Whether^ 
when  a  trader,  having  estates  in  mortgage,  afterwards 
conveys  the  estates  tq  trustees,  and  then  becomes  bank- 
rupt, and  the  whole  interest  in  the  estates  are  sold  by  the 
assignees,  with  the/^oncurrence  of  the  trustees,  it  not  ap- 
pearing that  the  mortgagees  were  consulted,  the  auction 
duty  is  payable  on  the  whole  or  any  part  of  the  sum  re- 
ceived for  the  estates. 

Mr.  Justice  Bayley  delivered  the  unanimous  opinion  of 
the  judges,  in  answer  to  both  questions,  that  the  auction 
duty  was  not  payable  on  the  whole  or  any  part  of  the 
sum  ;  observing,  that  if  this  had  been  a  sale  by  the  mort- 
gagee, the  matter  might  have  stood  on  a  different  footing. 
Lord  Wynford  observed  that  he  was  in  the  court  below 
when  this  *case  was  decided  there,  and  he  differed  in 
opinion  from  the  rest  of  the  judges.  He  was  happy  to 
say,  however,  that,  upon  fuller  consideration,  he  was  con- 
vinced that  they  were  right  and  he  was  wrong.  His 
puzzle  W3S  about  the  word  esUUe^  and  whether  the  estate 
in  question,  being  in  mortgage,  could  be  considered  as 
the  estate  of  the  bankrupt.  But  he  was  now  satisfied 
that,  speaking  in  ordinary  language,  this  is  the  estate  of 
the  bankrupt,  clogged  with  the  debt  of  the  creditor. 
The  mortgage  is  merely  a  security,  and  every  other  in- 

[k)  3  You.  &  Jerv.  126. 

(0  2  Crompt.  &  Jerv.  434 ;  2  Dow  &  Clark,  302. 
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terest  is  in  the  bankrupt ;  and  therefore,  upon  a  sale  of 
the  estate  by  the  commissioners  or  assignees,  the  sale  is 
exempt,  under  these  acts  of  Parliament,  from  payment  of 
the  auction  duty.  Suppose  the  bankrupt's  funds  should 
not  be  suJQficient  to  pay  the  creditors,  after  paying  off  the 
mortgage,  the  Joss  must  fall  on  the  bankrupt's  funds. 
Suppose  the  whole  subject  should  be  swallowed  up  by 
the  mortgage,  the  mortgagee  might  say  that  he  derived 
no  advantage  from  the  sale  beyond  the  mere  payment  of 
his  debt.  Suppose  a  third  case ;  that  the  funds,  after 
payment  of  the  mortgagee  and  the  rest  of  the  creditors, 
should  afford  some  small  surplus  for  the  unfortunate 
bankrupt,  yet  the  sale  being  a  forced  sale,  came  in  prin-^ 
ciple  within  the  exemption  under  these  acts.  He  had 
his  doubts  as  to  the  soundness  of  the  present  judgment, 
looking  to  the  decision  in  the  case  of  the  King  and 
Abbott;  but  he  was  now  satisfied  that  the  judgment 
ought  to  be  affirmed.  Lord  Tenterden  observed  that  he 
entirely  agreed  in  the  opinion  of  the  Judges.  There  was 
some  difference  in  the  language  of  the  different  acts 
relating  to  this  subject,  which  occasioned  some  doubts ; 
but  the  words  of  the  statute  of  19  Geo.  3.  c.  66.  s.  16. 
are,  '^that  nothing  therein  contained  shall  extend  to 
charge  with  auction  duty  any  estate  or  effects  of  bankrupts 
sold  by  order  of  the  assignees  under  a  commission  of 
bankruptcy."  The  words,  of  the  43  Geo.  3.  are  much 
the  same;  and  then  came  the  case  of  the  King  and 
Abbott.  Then  followed  the  Act  of  the  6  Geo.  4,  which 
enacted,  "  that  all  sales  of  any  real  or  personal  estate  of 
any  bankrupt  or  bankrupts  shall  not  be  liable  to  any 
auction  duty ;''  and  the  question  is  whether  the  estate 
sold  in  this  case  was  the  estate  of  the  bankrupt  within  the 
meaning  of  these  acts.  Now,  when  we  look  at  thfe  wordu 
of  an  act  of  Parliament,  which  are  not  applied  to  any 
particular  science  or  art,  we  are  to  construe  them  as  they 
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are  understood  in  common  language ;  and  in  ordinary 
speech,  the  estate,  although  mortgaged,  is  still  considered 
as  the  estate  of  the  mortgagor,  and  the  interest  of  the 
mortgagee  as  merely  a  security ;  and,  therefore,  it  ap- 
peared to  him,  that,  according  to  the  true  construction 
of  the  words,  this  was  the  estate  of  the  bankrupt  within 
the  meaning  of  the  act.  If  they  were  to  be  taken  in  any 
other  sense,  the  effect  would  be  to  diminish  the  bank- 
rupt's estate  applicable  to  the  payment  of  the  creditors, 
by  the  amount  of  the  duty.  Upon  the  whole,  it  appeared 
to  him,  that  according  to  the  intention  and  the  words  of 
the  act  of  the  6  Geo.  4,  no  auction  duty  was  payable  on 
estates  sold  under  such  circumstances  as  the  present. 

The  point  therefore  is  decided  against  the  liability  to 
duty  where  even  the  whole  estate  is  sold,  provided  the 
mortgagee  do  not  join  in  the  sale  ;  of  course,  his  concur- 
rence in  the  conveyance  will  not  render  the  sale  liable. 
The  point  is  still  open  where  the  mortgagee  does  concur 
in  the  sale ;  and  therefore  where  the  property  is  sufficient 
in  value  to  pay  off  the  mortgage,  the  sale  should  be  by 
the  assignees  alone. 

The  auctioneer,  agent,  or  seller  by  commission,  is  bound 
to  pay  the  auction  duty,  which  he  may  deduct  out  of  the 
money  he  receives  at  the  sale.  If  he  receive  none,  he 
may  recover  it  from  the  vendor  by  action. 

But  if  the  owner  of  estates  sold  by  auction,  or  any  other 
person  on  his  behalf,  buy  in  the  same,  without  fraud  or 
collusion,  no  auction  duty  will  become  payable(m)  ;  pro- 
vided notice  be  given  in  writing(n)  to  the  auctioneer  be- 
fore such  bidding,  signed  by  the  owner  and  the  person 
intended  to  be  the  bidder,  of  the  latter  being  appointed 
by  the  former,  and  having  agreed  accordingly  to  bid  at  the 
sale  for  his  use(o) ;  and  provided  the  delivery  of  such 

(m)  19  Geo.  III.  c.  66.  s.  12. 
(n)  28  Geo.  III.  c.  37.  s.  20. 
(o)  See  a  form  of  such  notice,  Appendixt  No.  I. 
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notice  be  verified  by  the  oath  of  the  auctioneer,  as  also 
the  fairness  of  the  transaction,  to  the  best  of  his  linow* 
ledge. 

Neither  will  the  duty  be  payable  where  the  estate  is 
bought  in  by,  or  by  the  order  of  the  steward(p)  or  known 
agent  of  the  owner,  actually  employed  in  the  manage- 
ment of  the  sale  of  such  estate ;  but  notice  in  writing  of 
his  intention  must  be  given  by  the  steward  or  agent,  iif  he 
himself  bid,  or  by  him  and  the  bidder,  if  he  appoint  a 
person  to  h\d(q) ;  and  the  delivery  of  such  notice  must 
be  verified  in  the  same  manner  as  the  delivery  of  a  notice 
given  by  the  owner.  And  to  exempt  a  vendor  from  pay- 
ment of  the  duty,  every  notice  must,  at  the  time  appoint- 
ed by  law  for  the  auctioneer's  passing  his  account  of  the 
sale,  be  produced  by  the  auctioneer  to  the  officer  author- 
ized to  pass  the  account  of  such  sale ;  and  also  be  left 
with  the  officer(r). 

It  is  not  necessary  that  the  sale  should  be  a  regular 
auction.  The  acts  apply  to  every  mode  of  sale,  whereby 
the  highest  bidder  is  deemed  to  be  the  purchaser.  There- 
fore, where  after  an  auction  at  which  there  was  no  bid- 
ding, the  seller's  agent  stated  that  he  should  be  ready  to 
treat  for  the  sale  by  private  bargain,  and  the  meeting 
broke  up ;  and  the  agent  shortly  afterwards  went  into  a 
private  room,  with  several  of  the  persons  who  attended 
the  sale,  and  he  stated  that  the  highest  offer  above  60,000/. 
would  be  accepted  ;  and  offers  were  accordingly  made  to  ' 
him,  and  he  having  opened  them,  said  that  the  one  which 
was  the  highest  would  be  accepiedy  provided  the  terms  of 
payment  could  be  adjusted j  and  these  terms  having  been  ad- 
justedj  the  bargain  was  concluded  the  following  day ;  this 

(p)  42  Geo.  III.  c.  93.  s.  1. 

[q)  See  forms  of  such  notices,  Appendix,  Nos.  2  and  3. 
(r)  42  Geo.  III.  c.  9S.  s.  2. 
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was  held  to  be  within  the  act.  The  agcat  put  himself 
under  an  obligation  to  treat  with  all  the  persons  assem- 
bled, and  to  give  the  estate  to  the  highest  bidder.  Tlie 
question  was  not,  whether  this  was  what  was  usually 
called  a  sale  by  auction,  but  whether  for  the  purpose  of 
this  act  every  thing  must  not  be  considered  as  such  a  sale 
where  the  contract  was  with  various  persons,  with  aa 
engagement  to  let  the  highest  bidder  be  the  purchaser. 
He  might  have  taken  any  individual  he  pleased  and  con- 
cluded a  bargain  with  him  ;  that  would  have  been  a  trans- 
action of  a  different  kind :  but  here  he  treated  with  a 
number,  and  came  under  an  engagement  to  accept  the 

highest  offer(s). 

Any  thing  in  the  nature  of  a  bidding  is  within  the  acts ; 
and  therefore  where  the  owner  put  the  price  under  a 
candlestick  in  the  room  (which  is  called  a  dumb  bidding), 
and  it  was  agreed  that  no  bidding  should  avail  if  not 
equal  to  that,  it  was  holden(0  to  be  within  the  acts  ;  as 
being  in  effect  an  actual  bidding  of  so  much,  for  the  pur- 
pose of  superseding  smaller  biddings  at  the  auction. 

Upon  such  a  sale  by  candlestick  biddings,  as  they  are 
denominated,  where  the  several  bidders  do  not  know 
what  the  others  have  offered,  a  bidding  of  so  much  per 
cent,  more  than  any  other  person  has  offered  would  be  1 

Innding  on  the  person  who  makes  it(tt). 

So  biddmgs  by  several  persons  of  sums  marked  upon  a 
paper  are  within  the  act(t;). 

So  in  the  case  of  a  female  auctioneer  who  continued 
silent  during  the  whole  time  of  the  sale,  but  whenever 
any  one  bid,  she  gave  him  a  glass  of  brandy :  the  sale 

(a)  Walker  V.  Advocate-General,  1  Dow,  111. 

{i)  See  the  case  cited,  3  East,  340.    Capp  v.  Topbam,  t»{/ra. 

(tt)  3  Mer.  483,  per  Lord  Eldon. 

(t>)  Attomej-GeDeral  «.  Taylor,  13  Price,^36» 
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bn^e  up,  and  in  a  private  room  he  that  got  the  last  glass 
of  brandy  was  declared  to  be  the  purchaser.  This  was 
decided  to  be  an  auction(u;). 

But  to  bring  a  bidding  within  the  acts,  the  sum  must 
be  named  by  the  party  eo  inluiiu^  with  a  view  to  the  pur- 
chase of  the  estate.  Therefore,  in  the  case  of  Cruso  v. 
Crisp(ar),  it  was  decided,  that  putting  up  an  estate  in  lots 
at  certain  prices  was  not  a  bidding  within  the  acts ;  but 
this  has  since  been  doubted  by  Lord  £ldon(y) ;  and 
although  It  would  be  diflh^ult  to  hold  the  transaction  to 
be  a  sale  within  the  act,  yet  of  course,  although  the  owner 
intends  only  to  put  up  the  estate  at  a  certain  price,  and 
not  to  bid  for  it  in  case  of  an  advance,  a  previous  notice 
of  his  intention  should  be  given. 

If  an  estate  be  bought  in  by  the  owner,  and  proper 
notices  were  not  given  of  his  intentioa  to  bid,  the  sale 
will  be  held  real,  and  the  duty  must  be  paid,  however 
bit  the  transaction  may  be.  The  duty  is  made  a  diarge 
on  the  auctioneer,  which  he  must  pay  if  the  proper  notices 
were  not  given.  It  is  not  given  by  way  of  penalty.  In 
one  case,  an  auctioneer  who  had  neglected  to  require  pro- 
per notices  was  compelled  to  pay  5  or  6,000/.  out  of  his 
own  pocket  for  the  duty,  although  he  had  not  received 
any  part  of  it  from  the  owners,  nor  had  charged  any  com* 
mission,  as  the  estates  were  not  actually  sold(2r). 

And  a  statement  by  an  auctioneer  to  the  vendor  or  his 
agent,  that  he  has  done  what  is  necessary  to  avoid  pay<» 
ment  of  the  duty,  will  amount  to  a  warranty,  although 
the  duty  become  payable,  not  by  the  default,  but  by  the 
Ignorance  or  mistake  of  the  auctioneer. 

(w)  1  Dow,  116. 
(x)  3  East,  387. 
(y)  1  Dow,  1 14. 

{%)  Christie  v.  Attomej^General,  6  Bro.  P.  C.  by  Toml.  520 ;  see 
3  Yes.  Jtin.  625,  n. 
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Thus,  in  the  late  case  of  Capp  v.  Topham(a)  an  auc- 
tioneer put  up  an  estate,  and  by  the  conditions  of  sale 
reserved  a  dumb  bidding(6)  to  the  owner,  which  was  his 
mode  of  saving  the  payment  of  the  auction  duty.  The 
owner's  solicitor,  with  the  privity  of  the  auctioneer, 
placed  a  ticket  containing  the  priee  in  figures,  under  a 
candlestick,  on  a  table  in  the  auction-room.  A  person 
who  attended  on  behalf  of  the  owner  asked  the  auctioneer 
if  he  had  taken  the  proper  precaution  to  avoid  the  duty 
if  there  was  no  sale.  The  auctioneer  said,  it  was  his 
mode  to  fix  a  price  under  the  candlestick,  and  if  the  bid- 
ding should  not  come  up  to  the  price  there  was  no  sale  or 
duty.  There  were  several  biddings,  but  under  the  price 
fixed,  and  the  auctioneer  was  compelled  to  pay  the 
duty(c).  He  then  brought  an  auction  against  the  owner 
for  recovery  of  the  money  as  paid* to  his  use;  but  the 
statements  by  the  auctioneer  were  holden  to  amount  to  a 
warranty,  and  judgment  was  given  for  the  defendant. 
Lord  Ellenborough  said,  that  even  if  there  was  no  war- 
ranty on  the  part  of  the  auctioneer,  and  it  was  only  a 
mutual  error  between  him  and  the  vendor,  he  could  not 
call  upon  his  companion  in  error  for  a  contribution(6(). 
So  that  in  cases  of  this  nature  the  burden  will  remain 
upon  the  person  upon  whom  it  is  charged.  And  it  even 
seems  to  have  been  considered,  that  if  an  auctioneer, 
through  ignorance,  adopt  an  improper  mode  of  saving 
the  duty,  upon  an  undertaking  by  the  seller  to  save  him 
harmless,  the  duty  must  be  paid  by  the  auctioneer,  and 
he  cannot  recover  under  the  undertaking,  because  it  is 
illegal  to  indemnify  against  p€nalt%es(e).     But  to  this  it 

(a)  6  £ast,  392  ;  2  Smitbt  443. 
(fc)   Vide  supra. 

(c)  See  Christie  «.  Attorney-General*  vbi  $up. 

(d)  See  Farebrother  v.  Ansley,  1  Camp.  N.  P.  343.  Jones  v. 
Nanney,  13  Price,  76. 

(e)  Owen  p.  Parry,  Silt.  West.  Dec.  6,  cor.  Lord  Ellenborough. 


A19D  raiVATfi  CONTRACT.  23 

may  be  olgectedi  that  the  duty  attaches  as  a  charge,  and 
is  not  imposed  as  a  peQalty(^. 

If  the  vendor's  title  prove  bad,  the  auction  duty  will 
be  allowed ;  provided  complaint  thereof  be  made  before 
the  CiHnmissioners  of  Excise,  or  two  justices  of  the  peace 
within  whose  jurisdiction  such  sale  was  mstie(g)y  within 
twelve  calendar  months  after  the  sale,  if  the  same  shall 
be  rendered  void  in  that  time  ;  or  otherwise  within  three 
months  after  the  discovery  of  the  owner  having  no 
tkle(h).  Bat  the  commissioners  will  not  allow  the  duty 
unless  they  think  that  the  vendor  has  used  his  utmaU 
exertions  to  make  a  good  title.  An  appeal,  however,  lies 
from  the  judgment  of  the  commissioners:  but  as  the 
King  never  pays  costs,  they  fall  upon  the  vendor,  and  in 
many  cases  would  amount  to  more  than  the  duty  itself* 
Where  the  case  is  a  banajide  one,  and  the  title  has  been 
rejected,  the  commissioners  are  bound  to  put  a  liberal 
interpretation  on  the  act. 


IL  According  to  Cicero(t),  a  vendor  oughj  not  to  ap* 
point  a  puffer  to  raise  the  price,  nor  ought  a  purchaser  to 
appoint  a  person  to  depreciate  the  value  of  an  estate  in- 
tended to  be  sold.(l)  And  Huber  lays  it  down(y),  that 
if  a  vendor  employs  a  puffer  he  shall  he  compelled  to  sell 
the  estate  to  the  highest  bona  fide  bidder ;  because  it  is 
against  the  faith  of  the  agreement,  by  which  it  is  stipulat- 
ed that  the  highest  bidder  shall  be  the  buyer. 

(/)  Christie  «.  Attoraey-General,  6  Bro.  P.  C.  by  Tonal.  620.  et 
supra* 

{g)  19  Geo.  III.  c.  56.8.  11. 
[h)  28  Geo.  III.  c  37.  b.  19. 
(t)  DeOff.U8. 
(j)  PnelectioneSf  xviii.  2.  7. 

(1)  MonerieffY.  GoldAwwgK  4  Har.  &  M'Hen.  282.  Trtrngh- 
iov^9  J3tdm.  V.  Johman^  2  Haywood's  Rep.  328.  DonaUUan  v.  JIP Jtoy, 
Browne's  Rep.  846. 
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In  Bexwell  v.  Cbri8tie(A:),  Lord  Mansfield  and  the 
other  Judges  of  B.  R.  followed  the  rule  of  the  civil  law, 
and  treated  a  private  bidding,  by  or  on  the  behalf  of  the 
vendor,  as  a  fraud  ;  but  the  Legislature,  by  the  subsequent 
statutes  imposing  a  duty  on  sales  of  estates  by  auction, 
seems  to  have  been  of  a  different  opinion,  and  even  to  have 
sanctioned  it.  Lord  Rosslyn,  who  was  present  at  the 
making  of  the  act,  remarked  in  the  case  of  Conolly  v. 
Parsons,  that(/)  the  acts  of  Parliament  go  upon  its  being 
an  usual  thing  and  a  fair  thing  for  the  owner  to  bid.  The 
pressure,  when  the  tax  was  imposed,  was  by  embarrassing 
people,  who  chose  to  dispose  of  their  goods  by  auction  if 
they  chose  to  be  purchasers,  by  the  tax  falling  upon  them. 
His  Lordship  added,  that  he  thought  it  would  have  oc* 
eurred  either  to  Lord  Thurlow  or  to  him,  when  the  ex- 
ception in  favor  of  the  owner  was  proposed,  that  the  case 
would  not  exist,  as  the  owner  could  not  be  a  bidder ;  or 
that,  for  his  attempting  to  do  what  he  could  not  by  law, 
it  would  be  just  that  he  should  pay  the  duty.  *  It  was 
very  wrong  to  the  public  to  let  that  clause  stand,  if  at  the 
time  it  was  understood  that  the  owner  bidding  was  doing 
an  illegal  thing.  The  acts  do  not  require  an  open  notice, 
but  only  a  private  notice  to  the  auctioneer,  and  an  oath  to 
prevent  the  setting  up  a  bidding  for  the  owner  that  the 
bidder  might  evade  paying  the  duty. 

Lord  Kenyon,  however,  in  the  case  of  Howard  v.  Castle, 
where  the  purchaser  was  the  only  real  bidder,  and  there 
were  several  puffers(m),  clearly  coincided  with  Lord 
Mansfield's  opinion  ;  and  held,  that  unless  it  was  publicly 
known  that  the  owner  intended  to  bid,  it  was  a  fraud  upon 
the  purchaser,  and  consequently  no  action  would  lie  against 

(&)  H.  16.  Geo.  III.  Cowp.  395. 
(/)  See  3  Yes.  jun.  628. 

(m)  36  Geo.  Ill ;  6  Term  Rep.  642.     See  Twining  v.  Morris,  2  Bro. 
C.  C.  326 ;  and  see  3  Term  Rep.  93,  95. 
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him  for  ncHi-peribrtnaiice  of  his  agreement.  The  acts  of 
Parliament,  he  thought,  did  not  intend  to  interfere  with 
this  point,  but  to  leave  the  civil  rights  of  mankind  to  be 
judged  of  as  they  were  before.  And  Grose,  J.  also  ex- 
pressed his  opinion,  that  the  doctrine  was  not  in  the  least 
impeached  by  the  acts  of  Parliament. 

But  in  the  case  of  Conolly  t?.  Parsons(n),  Lord  Rosslyn 
said,  he  fancied  the  foregoing  case  turned  on  the  circum-* 
stance  that  there  was  no  real  bidder ;  and  the  person  re-* 
fused  instantly.  It  was  one  of  those  trap  auctions  which 
are  so  frequent  in  this  city.  The  reasoning  went  large, 
certahily,  and  did  not  at  all  convince  him.  He  said,  he 
should  wish  it  to  undergo  a  re-consideration ;  for  if  it  was 
law,  it  would  reduce  every  thing  to  a  Dutch  auction,  by 
bidding  downwards(I).  He  felt  vast  difficulty  to  compass 
the  reasoning,  that  a  person  does  not  follow  his  own  judg- 
ment because  other  persons  bid  ;  that  the  judgment  of  one 
person  is  deluded  and  influenced  by  the  biddings  of  others^. 

(n)  3  Yes.  jon.  625,  lu 

(I)  A  sale  of  this  nature  is  thus  conducted  :  The  estate  is  put  up  at 
a  high  price,  and  if  nobody  accept  the  ofl^r,  a  lower  is  named,  and  so 
the  sum  first  required  is  gradually  decreased,  till  some  person  close 
with  the  offer.  Thus  there  is  of  necessity  only  one  bidding  for  the 
estate,  a  mode  of  sale  which,  in  thift  country,  would  attract  few  bidders. 
In  some  counties  in  England  a  singular  mode  of  sale  of  estates  for 
redemption  of  land-tax  is  adopted ;  the  auctioneer  states  the  sum  of 
money  wanted,  and  the  number  of  acres  to  be  disposed  of,  and  the 
perwMi  who  will  accept  the  least  quantity  of  land  for  the  sum  required, 
18  declared  the  purchaser ;  so  that  the  persons  bid  downwards,  until 
some  one  name  a  quantity  of  land  less  than  any  other  will  take. 

The  manner  of  conducting  sales  by  auction  of  the  post-horse  duties 
18  at  once  Dutch  and  English.  The  duties  are  put  up  at  a  large  sum, 
named  in  the  particulars,  and  the  sale  is  then  conducted  in  the  same 
manner  as  a  Dutch  auction :  but  when  any  person  actually  bids,  others 
may  advance  on  that  bidding,  and  the  highest  bidder  is  declared  the 
purchaser ;  just  as  if  the  sale  had  been  conducted  in  the  usual  way. 

TOL.    I.  4 
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The  facts  of  the  case  of  Conolly  v.  Parsons  do  not  appear 
in  the  report ;  but  I  learn,  that  there  was  a  contest  be- 
tween real  bidders,  after  the  person  employed  to  bid  on 
the  part  of  the  vendors  had  desisted  from  bidding.  The 
suit  was  compromised  by  the  purchaser  paying  a  con- 
siderable sum  of  money  to  the  vendor  to  release  him  from 
the  contract ;  and  consequently  Lord  Rosslyn  did  not  give 
judgment ;  but  it  seems  he  was  clearly  of  opinion  that 
the  sale  was  valid. 

And  in  the  later  case  of  Bramley  v.  Alt(o),  where  an 
estate  was  put  up  to  sale  by  public  auction,  and  an  agent 
for  the  vendor  bid  to  16L  an  acre,  without  public  notice 
of  his  intention  to  do  so ;  and  after  a  contest  with  real  bid- 
ders the  estate  was  bought  at  101/.  17^.  an  acre ;  Lotd 
Alvanley,  then  Master  of  the  Rolls,  decreed  a  specific  per- 
formance with  costs.  And  he  concurred  with  Lord  Rosslyn 
in  considering  the  case  of  Howard  v.  Castle  only  as  a  deci- 
»on,  that  where  all  the  bidders  except  the  purchaser  are 
puffers,  the  sale  shall  be  void. 

In  a  subsequent  case(p),  it  appeared  that  assignees 
of  a  bankrupt  had  put  up  the  estate  to  sale  by  auction. 
It  was  proved  that  a  bidder  was  employed  on  their  parts 
to  bid  up  to,  but  not  to  exceed  750/.,  the  sum  for  winch 
the  estate  was  actually  sold.  The  Master  of  the  Rolls 
held,  that  the  assignees  had  not  committed  any  fraud, 
they  did  not  employ  the  bidder  for  the  purpose,  generally, 
of  enhancing  the  price,  but  merely  to  prevent  a  sale  at  an 
undervalue,  and  they  stated,  previously,  what  they  con- 
ceived to  be  the  true  value,  below  which  the  lot  ought  not 
to  be  sold.  His  Honor  treated  the  case  of  Howard  v. 
Castle  as  having  proceeded  on  the  ground  of  plain  and 
direct  fraud,  and  said,  that  in  a  similar  case  he  should 
come  to  a  similar  conclusion. 

By   these   decisions,    therefore,   it   was    settled,  that 


(o)  3  Ves.  jun.  620. 

(p)  Smith  V.  Clarke,  12  Yes.  j 


jun.  477. 
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a  bidder  may  be  priyately  appointed  by  the  owner  in 
order  to  prevent  the  estate  from  being  sold  at  an  under- 
value ;  and  that  if  there  were  real  bidders  at  a  sale, 
it  must  be  supported,  although  the  bidding  immediately 
preceding  that  of  the  purchaser  was  fictitious(9) ;  and  that 
where  publi<^  notice  has  been  given,  the  contract  will  be 
biodiiig  on  the  purchaser,  although  there  was  no  contest 
Between  real  bidders ;  but  only  the  purchaser  and  the 
person  employed  to  bid,  bid  against  each  other(r).  It 
should  seem  that  consistently,  with  the  above  authorities, 
the  rule  would  be  the  same,  even  where  public  notice 
had  not*  been  given^  provided  the  bidder  was  appointed 
only  to  protect  the  vendor's  interest.  (2) 
^  But  where  a  person  is  employed,  not  for  the  defensive 
precaution,  with  a  view  to  prevent  a  sale  at  an  under* 
value,  but  to  take  advantage  of  the  eagerness  of  bidders 
to  screw  up  the  price,  that  will  be  deemed  a  fraud (5). 

Neither  do  the  cases  authorize  the  vendor  to  appoint 
more  than  one  person  on  his  behalf.  It  seems  highly  pro- 
per that  a  vendor  should  be  permitted  to  appoint  a  person 
to  guard  his  interests  against  the  intrigues  of  bidders ;  but 
it  does  not  follow  that  he  may  appoint  more  than  one. 
The  only  possible  object  of  such  a  proceeding  is  fraud.  It 
is  simply  a  mock  auction;    and,  notwithstanding   Lord 

(q)   Smith  r.  Clarke,  12  Ves.  jun.  477. 

{r)  Oldficld  V.  Round,  6  Yes.  jun.  508. 

(t)\8ee  12  Yes.  jun.  483.  In  Fitzgerald  v.  Foreter,  Slat  July,  1818, 
the  Yice-Cbaneellor  seemed  rather  to  be  of  opinion  that  the  appoint- 
ment ofooe  puffer  was,  in  no  case,  bad* 


(2)  In  South  Carolina^  it  has  been  decided  that  a  person  may  be  em- 
ployed to  bid  on  the  part  of  the  vendor,  at  a  public  sale  of  lands ;  and 
the  purchaser  at  such  sale  will  be  compelled  to'complete  the  purchase, 
although  he  had  no  notice  that  such  penson  was  so  employed,  and  the 
price  at  which  the  land  was  knocked  down,  was,  by  such  means,  en- 
hanced much  beyond  its  real  value.  Jenkins  v*  Hogg^  2  Const.  Rep. 
821. 
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Rosslyn's  impression,  it  is  universally  felt  and  acknow- 
ledged, that  the  judgments  of  most  men  are  deluded  and 
influenced  by  the  biddings  of  others.  As  far  as  any  aid  is 
sought  from  the  auction-duty  acts,  in  support  of  private 
biddings  on  behalf  of  the  owner,  it  is  clear  that  they  do 
not  authorize  or  sanction  the  appointment  of  aK)re  than  one 
person.  In  the  report  of  Conolly  v.  Parsons  it  is  stated, 
that  persons  were  employed  to  bid,  and  did  bid  for  the 
vendors ;  but  the  fact  is,  that  one  person  only  was  employ- 
ed by  them,  and  actually  bid  on  their  behalf.  The  Master 
of  the  Rolls  observed,  in  the  late  case  of  Smith  v.  Clarke, 
that  he  did  not  see,  that  if  several  bidders  were  employed 
by  the  vendor,  in  that  case,  a  court  of  equity  would  com- 
pel the  purchaser  to  carry  the  agreement  into  execution  ; 
for  that  must  be  done  merely  to  enhance  the  price.  It 
was  not  necessary  for  the  defensive  purpose  of  protection 
against  a  sale  at  an  undervalue(^). 

In  a  later  case  upon  this  subject.  Lord  Tenterden  held 
clearly  that  the  sale  was  void  in  point  of  law,  as  two  per- 
sons had  been  employed  to  bid,  although  they  were  both 
limited  not  to  go  beyond  the  same  fixed  sum.  The  cur- 
rent of  authority,  therefore,  is  clearly  against  the  validity 
of  such  a  sale(ti). 

In  the  same  case,  the  learned  Judge  also  expressed  his 
opinion,  that  if  only  one  person  be  appointed  to  bid,  with 
a  view  to  save  the  auction  duty,  the  sale  is  void,  unless  it 
be  announced  that  there  is  a  person  bidding  for  the  owner. 
The  act  itself  is  fraudulent :  the  statute  was  made  for  a 
different  purpose,  with  a  view  to  the  duty  only,  and  can- 
not be  made  to  sanction  what  is  in  itself  fraudulent. 

And  this  opinion  has  since  been  followed  in  the  Exche- 
quer, where  upon  a  sale  by  the  Crown  of  an  estate  seized 
under  an  extent,  it  was  stipulated,  that  <<  on  the  part  of 

{t)  See  12  Yes.  jun.  483 ;  and  see  8  Tenn  Rep.  93.  95. 
(«)  Wheeler  v.  Colfier,  1  Mood,  fc  Malk.  123. 
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the  Crown,  Mr.  E.  Driver  should  be  at  liberty  to  nsake 
one  bidding,  but  no  more,  and  if  the  highest  bkider,  the 
sale  to  be  void  ;"  and  a  puffer  was  employed  at  the  auc- 
tion by  Mr,  Driver,  the  agent  for  the  Crown ;  the  court 
held  that  the  sale  was  not  binding  upon  the  purchaser. 
The  Court  considered  it  clear,  that  in  an  ordinary  case 
the  employment  of  a  puffer  vitiated  the  sale,  and  there 
was  no  reason  why  the  Crown  should  be  subject  to  a 
different  rule(t7).  But  we  cannot  fail  to  perceive  that  in 
this  last  case  the  condition  was  pregdant  with  a  negative, 
that  no  puffer  should  be  employed.  The  strong  leaning 
of  the  courts,  however,  is  at  present  against  the  validity 
of  a  sale  where  even  a  single  puffer  is  employed,  although 
after  the  decisions  to  the  contrary  upon  this  point,  which 
are  daily  acted  upon,  it  would  be  difficult  to  come  to  such 
a  conclusion,  except  in  the  House  of  Lords. 

Although  an  original  purchaser  will  not  be  bound 
where  a  fraud  has  been  practised  in  the  biddings,  yet  if  he 
transfer  his  contract,  a  strong  case  of  fraud  must  be  made 
out  against  the  original  purchaser,  to  enable  the  court  to 
give  the  benefit  of  it  to  his  assignee,  who  was  not  induced 
through  competition  to  give  the  price(t?). 

If  the  particulars  or  advertisements  state  (as  they  fre- 
quently do)  that  the  estate  is  to  be  sold  without  reserve^ 
it  seems  clear  that  the  sale  would  be  void  against  a  pur- 
chaser, if  any  person  were  employed  as  a  puffer,  and  actu- 
ally bid  at  the  sale.  This  was  actually  decided  in  the  late 
case  of  Meadows  v.  Tanner(ii?).  The  Vice-Chancellor 
said,  that  the  plain  meaning  of  the  words  without  reserve^ 
in  a  particular  of  sale,  is,  that  no  person  will  be  employed 
to  bid  on  behalf  of  the  vendor  for  the  purpose  of  keeping 

(9)  3  Tou.  and  Jer.  331,  and  see  Crowder  9.  Austin,  3  Biog.  368, 
11  Moo.  283. 
(9)  See  la  Yes.  jim.  484. 
(w)  5  Madd.  34. 
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up  the  price ;  and  that  the  vendor  could  have  no  claim  to 
the  aid  of  a  court  of  equity  to  enforce  a  contract  against 
the  purchaser,  into  which  he  might  have  heen  drawn  by 
the  vendor's  want  of  faith. 

It  is  generally  understood,  that  some  person  will  bid  on 
the  part  of  the  owner ;  and  it  therefore  seems  to  deserve 
consideration,  whether  it  would  not,  in  most  cases,  be  ad- 
visable to  give  public  notice  of  the  owner's  intention  pre- 
viously to  the  sale.  Where  public  notice  is  given,  the 
mode  least  liable  to  objection  seems  to  be  that  of  reserving 
a  bidding,  or  stipulating  in  the  conditions  of  sale,  that  the 
owner  may  bid  once  in  the  course  of  the  sale(a;).  It  may 
here,  however,  be  proper  to  observe,  that  buying-in  an 
estate,  especially  where  it  is  done  without  public  Notice, 
mostly  prejudices  a  future  sale.  This  was  exemplified  in 
the  sale  of  an  estate  before  one  of  the  Masters  in  Chancery, 
where  23,000/.  was  bona  fde  bid,  and  the  estate  was 
bought  in  by  the  agent  of  the  vendor ;  afterwards  there 
were  three  other  sales  in  the  Master's  office ;  and  the  con- 
sequence of  the  estate  having  been  bought-in  deterring 
others  from  bidding,  was,  that  on  the  two  first  oc(5l8isions 
no  more  was  offered  than  12,000/.  and  6,000/.;  and  the 
estate  finally  sold  for  1 5,000/.  (y) 

On  the  other  hand,  if  a  purchaser  by  his  conduct 
deter  other  persons  from  bidding,  the  sale  will  not  be 
binding.  Thus,  where  upon  a  sale  by  auction  of  a  barge, 
a  bidder  addressed  the  company  present,  saying  he  had 
a  claim  against  the  late  owner,  by  whom  he  said  he  had 
been  ill  used,  whereupon  no  one  ofiered  to  bid  against 
him;  but  the  auctioneer  refusing  to  knock  down  the 
property  to  a  single  bidding,  a  friend  of  the  bidder's 
bade  a  guinea  more,  and  the  first  bidder  then  made  a 

{x)  See  Cowp.  397. 

(y)  See  6  Ves.  jun.  629  ;  Wren  v.  Kirton,  8  Yes.  jim.  602 ;  and  see 
Twining  v.  Morris,  2  Bro.  C.  C.  326. 
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second  and  higher  bidding,  amounting,  however,  to  only 
one  fourth  of  the  prime  cost  of  the  barge ;  it  was  held 
that  there  was  no  legal  sale(2).  (3). 


IlL  The  particulars  and  conditions  of  sale(a)  next 
claim  our  attention. 

It  seems  that  the  Judges  will  so  construe  them  as  to 
endeavor  to  collect  the  meaning  of  the  parties,  without 

{z)  Fuller  v.  Abrahams,  3  Brod.  &  Bing.  116 ;  S.  C.  6  Moo.  316. 
(a)  See  a  form  of  them,  App.  No.  4. 

(3)  Where  there  was  an  agreement  by  the  owner  of  an  execution, 
with  certain  other  persons,  to  prevent  the  usual  competition  at  a  sheriflT's 
sale,  in  order  to  leave  a  balance  on  the  execution,  for  the  purpose  of 
seizing  other  lands  .of  the  debtor,  whereby  the  property  was  sold  for  a 
mere  nominal  price,  it  was  held,  that  the  sale  was  void.  Troup  v. 
Wood,  4  Johns.  Ch.  Rep.  228,  254.  See  Brodie  y.  Seagroves^  2 
Hayw.  70. 

So,  where  two  persons,  being  desirous  of  purchasing  certain  articles 
advertised  for  sale  at  auction,  agreed  not  to  bid  against  each  other,  bat 
that  onft  of  them  should  bid  in  the  property,  which  should  be  divided 
between  them,  it  was  decided,  that  such  agreement  was  without  con- 
sideration and  void,  and  against  public  policy.  DooUi%  v.  Ward^  6 
Johns.  Rep.  194.  See  Wilbur  v.  Hoxo^S  Johns.  Rep.  346.  2d  edit. 
Tkonvpson  v.  Davits^  13  Johns.  Rep.  112.  Jones  v.  CasfWtll^  3  Johns. 
Cas.  29. 

So,  a  purchase,  by  an  executor  or  administrator,  of  the  estate  of  the 
testator  or  intestate,  where  others  were  deterred^  from  bidding  in  con* 
sequence  of  doubts  as  to  the  title,  suggested  by  the  purchaser,  whereby 
he  obtained  the  property  at  an  undervalue,  will  be  annulled  in  equity. 
Hudson  V.  Hudson^  5  Munf.  180.  See  Wood^s  Exr,  &c.  v.  Hudsonf  6 
Munf.  423. 

And  where  the  advertisement  of  a  sale,  contains  an  assertion  which 
is  false,  as,  that  the  land  is  to  be  sold  for  the  satisfaction  of  three  mort- 
gages, when  there  are  two  only,  by  which  purchasers  may  be  deterred 
from  biddinn,  the  sale  will  be  deemed  irregular  and  void.  Burnet  v. 
Dewniston^  5  Johns.  Ch.  Rep.  35. 
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encumbering  themselves  with  the  technical  meaning  of  the 
words. 

Thus  where(6)  the  city  of  London  let  an  estate  bj  auc- 
tion for  a  term  of  years,  according  to  certain  conditions  of 
sale,  by  which  it  was  stipulated  that  the  purchaser  should 
pay  a  certain  rent  before  the  lease  was  granted,  which  he 
accordingly  agreed  to  do,  the  Court  of  King's  Bench  held 
that  although  the  money  to  be  paid  could  not  be  strictly 
called  a  rent,  the  relation  of  landlord  and  tenant  not  hav- 
ing then  commenced,  yet  the  parties  intended  the  money 
should  be  paid,  and  it  must  be  paid  accordingly.  Lord 
Kenyon  said,  be  had  always  admired  an  expression  of 
Lord  Hardwicke's,  "  that  there  is  no  magic  in  words." 
But  an  agreement  for  purchase,  with  a  stipulation,  that 
until  the  conveyance  is  made  the  purchaser  shall  pay  and 
allow  to  the  seller  at  the  rate  of  a  fixed  sum  per  annum, 
three  half-yearly  payments  will  create  the  relation  of 
landlord  and  tenant,  and  the  sum  payable  will  be  re- 
coverable as  rent(c). 

Great  care,  however,  should  be  taken  to  make  the  par- 
ticulars and  conditions  accurate ;  for  the  auctioneer  cannot 
contradict  them  at  the  time  of  sale,  such  verbal  declara- 
tions being  inadmissible  as  evidence(4). 

Thus,  where  estates  were  put  up  to  sale  by  auction((f), 
and  in  the  printed  particulars  of  sale  were  stated  to  he  free 
from  all  incumbrances^  they  were  bought  by  a  person 
who,  discovering  that  there  was  a  charge  on  the  estate  of 
17/.  per  annum,  refused  to  complete  the  purchase,  in  con- 

(&)  City  of  London  o.  Dias,  Woodfall's  L.  &  T.  301. 

(c)  Saunders  v.  Musgrave,  6  Barn.  &  Ores.  624 ;  S.  C.  9  Dowl. 
&  B.  529. 

(d)  Gunnis  v.  Ertart,  1  H.  Black.  289 ;  see  Jones  o.  Edney,  8 
Camp.  Ca.  285,  6  ;  Bradshaw  v.  Bennett,  5  Carr.  &  Pay.  48. 

■ — - —  —  -  ■  —    -        ■  — ^^^-^__^^— .^^^^^^ 

(4)  See  Grantland  v.  Wight,  2  Munf.  179,  c<mlr<h  ut  seA.  WrighJpB 
L€$*  V.  DicUine,  1  Peter's  Rep.  199. 
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sequence  of  which,  an  action  was  brought  by  the  vendor  ; 
and  although  he  offered  to  give  in  evidence,  that  the  auc- 
tioneer had  publicly  declared  from  his  pulpit  in  the  auc- 
tion-room, where  the  estate  was  put  up,  that  it  was  charged 
in  the  manner  above  specified,  yet  the  court  of  C.  B*  re- 
fused to  admit  the  evidence,  as  it  would  open  a  door  to 
fraud  and  inconvenience,  if  an  auctioneer  were  permitted 
to  make  verbal  declarations  in  the  auction-room,  contrary 
to  the  printed  conditions  of  sale  ;  and  the  plaintiff  was 
nonsuited.  And  this  rule  prevails  in  favor  as  well  of  the 
(*)seller  as  of  the  purchaser(e),  and  it  equally  applies  to 
a  sob-sale ;  therefore,  if  A.  buy  at  a  sale  after  a  formal 
explanation  at  the  sale,  which  was  heard  by  B.,  and  then 
re-sell  to  B.,  the  first  declaration  is  no  more  binding  upon 
B.  than  A.,  and  therefore  A.  cannot  enforce  the  contract, 
as  explained  by  the  auctioneer,  against  B.(/). 

The  same  rule  of  course  prevails  in  equity,  where  the 
person  settiug  up  the  parol  evidence  is  plaintiff.  Upon  the 
sale  of  an  estate  by  auction  the  particular  was  equivoeal 
as  to  the  words  :  but  it  was  clear  the  purchaser  was  to 
pay  for  timber  and  timber-like  trees.  There  was  a  large 
underwood  upon  the  estate.  At  the  sale,  the  article  being 
ambiguous,  the  auctioneer  declared  he  was  only  to  sell 
the  laud ;  and  every  thing  growing  upon  the  land  must  be 
paid  for.  The  defendant^  the  purchaser,  insisted  he  was 
only  to  pay  for  timber  and  timber-like  trees,  not  for  plan- 
tation and  underwood.  The  declaration  at  the  sale  was 
distinctly  proved ;  but  it  was  determined  by  the  Court  of 
Exchequer  that  the  parol  evidence  was  not  admissi- 
bleC^)(5). 

(e)  Powell  V.  Edmunds,  12  East,  6. 

(/)  Shelton  v.  Ltvins,  2  Crompt.  &  Jer.  411. 

(g)  Jenkinson  v.  Pepys,  6  Yes.  jun.  330,  cited  ;    15  Yes.  jim.  521, 

stated. 

.- 5 • ~ 

(5)  But,  it  aeemsj  that  a  purchaser  of  an  estate  at  auctioo,  is  bound 
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Nor  when  the  seller  is  plaintiff  can  parol  eyidence  be 
admitted  on  his  behalf,  of  the  declarations  at  die  sale, 
although  the  purchaser  by  the  written  agreement  bind 
himself  to  abide  by  tlie  conditions  and  declarations  made 
at  the  sale(hX6). 

But  a  question  has  been  raised,  whether,  if  by  a  colla- 
teral representation  a  party  be  induced  to  enter  into  a  writ- 
ten agreement,  different  from  such  representation,  he  may 
not  have  an  action  on  the  case  for  the  fraud  practised  to 

lay  asleep  his  prudence(t)(7)- 

(*)And  if  the  purchaser  have  particular  personal  infor- 
mation given  him  of  an  incumbrance,  or  of  the  nature  of 
the  title,  it  seems  that  the  parol  evidence  may  be  admit- 
ted(y).  It  may  therefore  be  proved  that  the  purchaser 
perused  the  original  lease  before  the  sale(A;).  Such  evi- 
dence may  be  used  in  equity  as  a  defence  against  the  spe- 
cific performance,  if  the  parol  variation  was  in  favor  of 
the  defendant,  and  the  plaintiff  seek  a  performance  in 
specie  according  to  the  written  agreement(/)(8). 

(h)  Higginsono.  Clowes,  15  Yes.  jun*  61 6* 

(t)  See  Powell  «•  Edmunds,  12  East,  6. 

(j)  Gunnis  o.  Erhart,  1  H.  Black.  289  ;  and  see  Pember  v.  Mathers, 
1  Bro.  C.  C.  52  ;  Fife  v.  Clayton,  13  Yes.  jun.  546,  where  the  particu- 
lar was  altered  before  the  sale.     Ogilvie  v.  Foljambe,  3  Mer.  53. 

{k)  Bradshaw  «.  Bennett,  5  Carr.  &  Pay.  48. 

(i)  Higginson  v.  Clowes,  ubi  sup, 

by  the  verbal  declarations  of  the  auctioneer,  publicly  made  at  the  sale, 
and  before  the  biddings  commenced,  not  variant  from  the  terms  adver- 
tised, but  merely  additional  and  explanatory ;  and  that  the  purohaser 
may  be  compelled  to  complete  his  purchase  according  to  the  terms  so 
explained.  Cannon  v.  Mitchell^  2  Des.  320.  See  WaintDright  v.  Rtad 
^aL\  Des.  573. 

(6)  See  Cimira.     Grantland  v.  Wighi,  2  Munf.  179. 

(7)  See  BuVeley  v.  Siortr,  2  Day,  531.  Monell  v.  Golden,  13  Johns. 
Rep.  395. 

(8)  See  Ten  Broech  v.  Ltmngston,  1  Johns.  Ch.  Kep.  357.  Wain^ 
uright  v.  Read  ti  al.  1  Des.  573. 

(*38) 
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If  dt  be  the  custom  in  a  public  auction-room  to  paste 
up-the  conditions  of  sale  in  the  room,  and  the  auctioneer 
announces  that  the  conditions  are  as  usual,  they  will,  if 
pasted  up  according  to  the  usual  customi  be  binding  on 
the  purchaser,  although  he  did  not  see  them(m).  This 
can  seldom,  howeyer,  happen  upon  a  sale  of  estates. 

The  late  Mr.  Bradley  recommended,  that  where  it  is 
understood,  at  the  time  of  sale,  that  the  vendor  has  only 
a  doubtful  title,  a  provisional  clause,  to  the  following 
effect,  should  be  inserted  in  the  conditons  of  said  and 
articles  of  purchase ;  which  would  be  sufficient,  he  thought, 
to  obviate  any  doubt  that  might  otherwise  arise  at  the 
sale : 

^^  That  if  the  counsel  of  the  purchaser  shall,  on  the  ex- 
amination of  the  title,  be  of  opinion  that  a  good  title  and 
conveyance  cannot  be  made  of  the  purchased  premises, 
within  the  time  limited  by  the  articles  for  carrying  the 
same  into  execution ;  in  that  case,  the  same  articles  shall 
be  discharged,  and  not  further  proceeded  in  on  either 
side." 

(*)The  estate  cannot  be  too  minutely  described  in  the 
particulars  ;  for  although,  as  Lord  Thurlow  observed,  it  is 
impossible  that  all  the  little  particulars  relative  to  the 
quantity,  the  situation,  &c.  should  be  so  specifically  laid 
down,  as  not  to  call  for  some  allowance  and  consideration, 
when  the  bargain  comes  to  be  executed(n) ;  yet,  if  a  per- 
son, however  unconversant  in  the  actual  situation  of  his 
estate,  will  give  a  description,  he  must  be  bound  by  that, 
whether  conusant  of  it  or  not(o)(9). 

(m)  Mesnard  v:  Aldridge,  3  £sp.  Ca.  271. 
(n)  See  1  Yes*  jun.  224,  per  Lord  Thurlow. 
(a)  See  1  Yes.  jun.  213, per  Lord  Thurlow;  Schneider  v.  Heath,  3 
Camp.  Ca.  506. 

**■  I  '  111. .11  ■■-..,.       >-— 

(9)  See  Jud$an  v.  JVa$8^  11  Johns.  Rep.  625.  JSPFerrun  v.  Taylor j 
tL  alt,  3  Cranchi  270.     SMe  v.  GaiUard  </.  oi.  2  Bay,  11. 
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Lord  Ellenboroiigh  has  observed,  that  a  little  more  fair- 
ness on  the  part  of  auctioneers,  in  the  forming  of  their 
particulars,  would  avoid  many  inconveniences.  There  is 
always  either  a  suppression  of  the  fair  description  of  the 
premises,  or  nhere  is  something  stated  which  does  not 
belong  to  them ;  and  in  favor  of  justice,  considering 
how  little  knowledge  the  parties  have  of  the  thing  sold, 
much  more  particularity  and  fairness  might  be  expected. 
The  particulars,  his  Lordship  added,  are  in  truth  like  the 
description  in  a  policy  of  insurance,  and  the  buyer  knows 
nothing  but  what  the  party  communicates(/?). 

In  one  ct\se(q)  the  conditions  of  sale  stated  a  house  to 
be  "  a  free  public-house."  The  lease  contained  a  cove- 
nant to  take  beer  from  the  lessors ;  the  auctioneer  read 
over  the  whole  lease  in  the  hearing  of  the  bidders,  but 
he  stated  erroneously  that  the  covenant  had  been  decided 
to  be  bad.  The  purchaser  brought  an  action  to  recover 
his  deposit.  Lord  Ellenborough  said,  that  in  the  con- 
ditions of  sale  this  is  stated  to  be  *'  a  free  public-house." 
Had  the  auctioneer  afterwards  verbally  contradicted  this, 
(*)he  should  have  paid  very  little  attention  to  what  he  said 
from  his  pulpit.  Men  cannot  tell  what  contracts  they 
enter  into  if  the  written  conditions  of  sale  are  to  be  con- 
trolled by  the  babble  of  the  auction-room.  But  here  the 
auctioneer,  at  the  time  of  the  sale,  declared,  that  he 
warranted  and  sold  this  a  free  public-house.  Under 
these  circumstances,  a  bidder  was  not  bound  to  attend 
to  the  clauses  of  the  lease,  or  to  consider  their  legal 
operation. 

Where  a  lease  is  sold,  the  purchaser  is  not  bound  to 
complete  his  purchase  if  any  part  of  the  buildings  de- 
mised have  been  removed,  although  he  heard  the  lease 

(p)  See  3  Smith,  439  ;  and  see  Duke  of  Norfolk  v.  Worthy,  1  Camp. 
Ca.  337,  and  post.    Waring  v.  Uoggart,  1  Ry.  &  Mood.  39. 
{q)  Jones  v,  Edney,  3  Camp.  Ca.  284. 
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read,  and  tbe  particulars  did  not  comprise  the  building 
in  question(r). 

But  where  the  agreement  was  to  sell  the  lease  of  a 
public-house^  described  as  held  at  a  certain  net  annual 
rent,  under  common  and  usual  covenants,  it  was  held  that 
the  contract  was  binding  upon  the  purchaser,  although 
the  lease  contained  a  covenant  by  the  tenant  to  pay  the 
land-tax,  sewers  rate  and  all  other  taxes,  and  a  proviso 
for  re-entry  if  any  business  but  that  of  a  victualler  should 
be  carried  on  in  the  house(5). 

In  a  case  where  the  original  lease  contained  a  power 
of  re-entry  if  certain  trades  were  carried  on  upon  the 
property,  and  the  lessee  granted  under-leases  containing 
no  such  stipulation,  and  upon  a  sale  by  the  assignee  of 
the  original  lessee,  the  conditions  of  sale  stated  the 
covenant  in  the  original  lease,  and  that  such  covenant 
would  be  inserted  in  the  under-leases  to  be  granted  to 
tbe  purchasers,  but  no  mention  was  made  whether  the 
covenant  was  inserted  in  the  under-leases  already  granted, 
the  purchaser  was  allowed  to  recover  his  deposit  from  the 
(*)auctioneer(l).  Lord  Tenterden  observed,  that  he  was 
of  opinion  that  it  is  the  duty  of  every  person  truly  and 
honestly  to  represent  that  which  he  is  to  sell.  A  careful 
man  and  a  lawyer  looking  at  these  conditions  of  sale 
might  ask  what  were  the  terms  of  the  leases  which  had 
been  granted  :  The  purchaser  is  informed  by  the  state- 
ment in  the  conditions,  that  the  original  lessee  is  re- 
strained from  carrying  on  these  obnoxious  trades,  and 
that  in  the  leases  to  be  granted  to  him  a  similar  covenant 
is  to  be  entered  into.  None  but  a  very  careful  person 
would  suppose   that   it  could   be  doubtful  whether  the 

(r)  Granger  v.  Worms,  4  Camp.  Ca.  83. 

(•)  Bennett  v.  Womack,  7  Bam.  &  Cress.  627 ;    S.  C.   1  Man.  & 
R.  644. 

(/)  Waring  v,  Hoggart,  1  Ry.  &  Mood.  39. 
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persons  to  whom  under-leases  had  already  been  granted 
were  bound  in  the  same  manner*  He  was,  therefore, 
clearly  of  opinion  that  the  plaintiff  could  not  be  bound 
to  take  the  title.  • 

In  stating  an  estate  to  be  of  any  given  "  clear"  yearly 
rent,  the  parties  should  attend  to  the  meaning  of  the  word 
"  clear,"  in  an  agreement  between  buyer  and  seller;  which 
is  clear  of  all  outgoings,  incumbrances,  and  extraordinary 
charges,  not  according  to  the  custom  of  the  country,  as 
tythes,  poor-rates,  church-rates,  &p.  which  are  natural 
charges  on  the  tenant(t£). 

As  we  have  already  seen,  the  statement  that  the  pro- 
perty is  in  lease  binds  the  purchaser  to  the  covenants  in 
the  lease(t^).  In  Barraud  v.  Archer(u?)  the  particulars 
of  sale  described  the  estate,  which  was  in  the  Isle  of 
Ely,  as  consisting  of  fen  land,  and  as  being  let  to  a 
tenant  at  the  yearly  rent  of  165/.,  and  stated  that  the 
lessor  allowed  the  eau-brink-tax  and  land-tax.  It  ap- 
peared that  the  estate  was  also  subject  to  other  taxes  for 
embaoking  and  draining,  under  a  local  public  act  of 
(*)Parliament,  and  as  they  were  not  mentioned  in  the  par- 
ticulars, the  purchaser  claimed  a  compensation  for  them. 
On  the  part  of  the  seller,  it  was  insisted  that  there  was 
no  misrepresentation,  and  that  the  particular  expressly 
mentioned  that  the  estate  was  fen  land,  and  enumerated 
all  the  taxes  which  the  landlord  allowed  to  the  tenant, 
and  that  it  was  not  usual  to  state  the  taxes  which  the 
ienant  paid.  The  Vice-Chancellor  held  that  the  pur- 
chaser was  not  entitled  to  a  compeiisation(;r). 

But  if  there  was  a  misrepresentation,  of  course  the  pur- 
chaser would  be  entitled  to  a  compensation. 

(tf)  Earl  of  Tyrconoel  v.  Duke  of  Ancaster,  Ambl.  237  ;  2  Ves. 
500. 

(fj)  Supra,  p.  9. 

{to)  2  Sim.  433. 

(.r)  Lord  Townsend  v.  Granger,  2  Sim.  .433. 

-  (*37) 
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The  mere  exhibition  of  a  plan  of  a  new  street,  at  the 
time  of  the  sale  of  a  piece  of  ground  to  build  a  house  in 
the  line  of  the  intended  street,  does  not  amount  to  an 
implied  contract  to  execute  the  improvements  exhibited 
on  the  plan,  where  the  written  contract  is  silent  on  that 
head(y). 

Where  the  timber  and  other  trees  are  to  be  taken  by 
the  purchaser  at  a  valuation,  it  should  be  stated  accu- 
rately for  what  trees  he  is  to  pay. 

In  a  case  where  there  were  several  lots,  it  was  stated 
after  two  of  tbem,  that  the  timber  on  them  was  to  be  paid 
for.  The  particulars  were  silent  as  to  the  timber  on  the 
other  lots,  which  was  of  considerably  greater  value  ;  but 
there  was  a  general  condition  that  all  the  timber  and 
timber-like  trees,  down  to  Is.  per  stick  inclusive,  should 
be  taken  at  a  fair  valuation.  The  purchaser  of  the  lots, 
to  which  no  statement  was  annexed,  claimed  the  timber 
without  paying  for  it;  and  the  Master  of  the  Rolls 
thought  that  a  purchaser  might  be  so  fairly  impressed 
with  that  idea,  notwithstanding  the  general  condition, 
(*)that  he  refused  to  compel  him  to  perform  the  contract 
according  to  the  seller's  construction(2:). 

But  although  it  should  be  merely  stipulated  that  the 
purchaser  shall  pay  for  timber  yet  he  must  pay  for  trees 
not  striotly  timber,  if  considered  so,  according  to  the 
custom  of  the  country  («)• 

It  is  proper,  also,  to  make  some  provision  as  to  articles 
not  properly  fixtures.  ^Lord  Hardwicke  said,  that  if 
a  man  sells  a  house  where  there  is  a  c(^per,  or  a  brew* 
house  where  there  are  utensils,  unless  there  was  some 

iy)  Ftothes  of  Heriott'ft  Hospital  v.  Qibson^  2  Dow,  301 ;  see 
Coiiipton  V.  Richards,  1  Price,  27;  Beaumont  v.  Dukes,  iJac.  422. 

(«)  Higginaon  f>.  Clowes,  16  Yes.  jun.  616. 

(o)  Duke  of  Chandos  v.  Talbot*  2  P.  Wras.  601 ;  Anon.  Ch.  25  Ju- 
ly, 1808 ;  Rabbett  v.  Raikes,  Woodfall  L.  &  T.  224,  6th  ed  ;  and  see 
Aubrey  v.  Fisher,  10  East,  446. 
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consideration  given  for  them,  and  a  valuation  set  upon 
them,  they  vi^ould  not  pass(6).  But  in  the  absence  of  any 
stipulation,  common  fixtures  would  pass  to  the  purchaser 
under  the  common  conveyance(c)(10). 

(6)  Ex  parte  Quincey,  I  Atk.  478. 

(c)  Colegrave  v.  Dias  Santos,  2  Bam.  &  Cress.  76  ;  3  Dowl.  &  B. 
256. 


(10)  A  kettle  in  a  fulling  mill,  set  in  brick  work,  and  used  for  dying 
cloth,  will  pass  to  the  mortgagee  in  fee  of  the  mill ;  though  no  mention 
of  the  appurtenances  be  made  in  the  deed.  Union  Bank  v.  Emerson^ 
15  Mass.  Bep.  159. 

What  ought  to  be  considered  a  fixture  depends,  materially,  upon  the 
nature  of  the  fieehold  sold.  If  a  plantation,  then  all  such  things  attach- 
ed to  the  land,  which  are  usually  necessary,  or  used  in  the  management 
of  a  farm  would  pass.  If  a  freehold  fitted  up  for  a  trade  of  any  kind,*  or 
for  manufactures,  is  sold  to  a  person  intending  to  follow  the  same  busi- 
ness, then  all  the  machinery  necessary  to  the  trade,  or  manufacture,  so 
intended  to  be  carried  on,  would  pass.  (By  the  Court  in  1  Bailey's  S. 
C.  B.  541.)  The  action  was  trover  for  a  cotton  gin,  which  was  attach- 
ed to  the  gears  in  the  gin-house  ;  and  it  was  held  to  be  a  fixture,  which 
passed  by  the  contract  of  sale.  But  in  the  earlier  case  of  M'Clintock 
V.  Graham,  3  M'Cord,  553,  where  the  question  was  in  respect  to  a  still 
and  vessels  set  up  in  a  rock  furnace,  which  was  built  against  the  wall. 
The  claim  of  the  purchaser  was  under  a  sheriff's  sale  ;  and  the  court 
were  very  clear,  that  it  did  not  pass  by  the  contract  of  sale.  The  Court, 
Colcock,  J.  observed — If  it  was  a  mere  temporary  thing  not  necessary  to 
the  enjoyment  of  the  freehold  ;  as  between  executor  and  heir,  I  should 
hold  there  was  no  doubt  but  that  it  must  pass.  But  all  difficulty  in  this 
case  must  vanish  when  we  consider  the  question  in  relation  to  the  par- 
ties claiming ;  as  to  them  it  becomes  a  mere  question  of  contract.  C. 
the  first  purchaser  from  T.  says,  when  he  bought  the  land,  the  still  was 
excepted  ;  and  C,  who  sold  to  the  defendant,  says,  he  never  heard  a 
word  about  the  still  when  he  was  buying,  and  did  not  consider  himself 
as  buying  the  still.  Now,  whatever  rights  may  be  acquired  by  those 
who  succeed  ;  if  before  they  enter,  the  owner  of  the  freehold  himself 
makes  a  severance,  there  can  be  no  room  for  doubt 

The  case  of  vendor  and  vendee  is  different  from  that  of  landlord  and 
tenant.  Spencer,  C.  J.  says  in  Holmes  v.  IVemper,  20  Johns.  R.  29, 
**  when  a  farm  is  sold  without  any  reservation,  the  same  rule  would 
apply,  as  to  the  right  of  the  vendor  to  remove  fixtures,  as  exists  between 
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When  the    title-deeds  cannot   be  delivered  up,  some 
provision  should  be  made  as  to  the  expense  of  the  attested 

the  heir  and  executor."  That  rule  is  ;  whatever  is  affixed  to  the  free- 
hold becomes  part  of  it,  and  cannot  be  removed.  The  vendor  has  the 
absolute  control,  not  only  of  the  land,  but  of  the  improvements  ;  and  he 
has  an  election  to  sell  or  not  to  sell.  If  he  does  sell,  he  knows  the 
fixtures  pass ;  not  being  in  such  cases  personal  property.  These  prin- 
ciples were  recognised' in  Miller  «.  Plumb,  6  Cowen,  665,  where  Plumb 
conveyed  by  deed  without  reservation,  an  ashery,  in  which  the  kettles 
were  set  in  mason  work,  but  the  arches  were  upon  a  platform  ;  and 
not  fastened  to  the  building.  The  troughs  were  sunk  in  the  ground* 
Miller,  who  purchased  the  premises  demised  the  ashery ;  and  the 
lessee  entered  into  possession  and  used  the  kettles  until  a  fire  con- 
sumed the  building.  The  question  being  as  to  the  fixtures,  held,  that 
the  fixtures  passed  by  the  conveyance  ;  but  the  plaintiff  recovered  in 
trover  for  some  small  articles  not  annexed  to  the  freehold. 

A  tenant  for  life,  years,  or  at  will,  may  at  the  expiration  of  his  estate 
remove  from  the  freehold  all  such  improvements  as  were  erected  or 
placed  there  by  him,  the  removal  of  which  will  not  injure  the  premi- 
ses or,  put  them  in  a  worse  plight  than  they  were  in  when  he  took  pos- 
session. Therefore,  in  Whiting  v.  Brastow,  4  Pick.  310,  where  the 
plaintiff  sued  (he  defendant  in  trespass  for  entering  his  close  and  carrying 
away  a  padlock  and  some  boards  put  up  in  the  corn  house  for  binns  ; 
but  neither  were  in  any  way  fastened  to  the  building.  The  defendant 
was  but  a  tenant  at  will  when  the  plaintiff  purchased  the  estate.  The 
Court  held,  that  neither  the  padlock  nor  boards  could  be  called  a  fixture. 
If  put  there  by  the  landlord,  (hey  would  not  be  fixtures ;  for  they  were 
loose  and  moveable  without  injury  to  the  freehold.  So,  in  Taylor  «• 
Townsend,  8  Mass.  411,  it  was  decided  that  a  mortgagee,  after  a  recov- 
ery by  the  mortgagor  on  a  bill  in  equity  to  redeem  ;  and  until  an  execu- 
tion of  the  decree  of  the  court,  may  take  down  any  buildings  erected  by 
him,  the  materials  of  which  were  his  own ;  and  which  were  not  so  con- 
nected with  the  soil  as  that  they  could  not  be  removed  without  prejudice 
to  it.  It  is  enough  for  the  tenant  to  say,  "  I  leave  you  the  land  as  I 
found  it."  A  fortiori  it  ought  to  apply  to  a  mortgagee  who  hasjield  the 
estate  for  years  under  a  conveyance  from  the  owner. 

In  Gray  v.  Holdship,  17  S.  &  R.  413.  it  was  held,  that  a  copper 
kettle  or  boiler,  which  was  fastened  and  fixed  in  the  building,  which 
was  used  as  a  brewery,  and  an  essential  part  of  it,  was  subject  to  the 
mechanic's  lien  law.  Smith,  J.  distinguished  this  case  from  that  in 
14  Mass.  R.  362,  in  which  three  carding  machines  in  a  wool  carding 
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copies,  and  the  covenants  to  produce  them,  which  will 
otherwise  fall  upon  the  yendoT(d)  ;  and  where  the  estate 
is  sold  in  many  lots,  and  the  title-deeds  are  numerous, 
nearly  the  whole  purchase-money  may,  perhaps,  be  ex- 
hausted. In  one  case,  the  lots  were  more  than  200,  and 
the  copies  came  to  2,000/. 

If  the  estate  is  leasehold,  and  the  vendor  cannot  pro- 
cure an  abstract  of  the  lessor's  title,  this  fact  should  be 
stated  in  the  conditions(€). 

(d)  Dare  v.  Tucker,  6  Yes.  jun.  460 ;  and  Berry  v>  Young,  2  Esp. 
Ca.  640,  n.     See  post,  c  9. 

(e)  See  post.  ch.  7  ;  and  see  Denew  v.  Deverell,  3  Camp.  451. 

factory,  were  considered  as  personal  property.  There  the  carding  ma- 
chines were  not  a  necessary  part  of  the  factory,  and  essential  to  its 
operations.  They  stood  on  the  floor,  and  were  not  annexed  to  the 
building,  except  by  a  leather  band,  which  passed  over  the  wheel  or  pul- 
ley, to  give  motion  to  the  machines.  Here,  the  boiler  was  fastened  and 
fixed  in  the  building.  He  cited  the  case  of  the  Union  Bank  v.  Emerson, 
Mfpro,  and  that  from  Mason's  R.  469,  in  which  Justice  Story,  decided, 
that  the  main  miU-wfaeel  and  gearing  of  a  factory  attached  to  the  same 
and  necessary  for  its  operations,  are  fixtures  and  reed  estate* 

If  one  erect  buildings  upon  the  land  of  another  voluntarily  and  with- 
out any  contract,  he  may  not  remove  them.  Thus,  in  Washburn  et  al, 
V.  Sproat,  16  Mass*  449,  where  the  husband  erected  buildings  on  land* 
the  fee  of  which  was  in  the  wife,  held,  that  the  buildings  were  not  lia« 
ble  for  his  debts ;  his  estate  being  insolvent  after  his  decease.  So,  in 
Goddard  v.  Bolster  et  .al.  6  Greenl.  427,  where  an  agent  of  the  owner 
of  a  mill  put  his  own  mill-stones  and  mill-irons  into  the  mill,  so  as  to 
become  a  part  of  the  freehold,  held,  that  neither  the  agent,  nor  his  cre- 
ditors could  seize  them,  though  the  mill  had  been  destroyed  by  a  flood, 
and  they  alone  remained. 

It  seems,  however,  that  where  the  owner  of  land  consents  to  the 
erection  of  a  dwelling  for  the.  accommodation  of  a  son,  under  an  ex- 
pectation, that  the  former  would  devise  the  land  to  the  latter  at  some 
future  time,  the  property  of  the  building  is  personal  property :  and  ^^  per- 
haps the  son,  or  persons  claiming  under  him  by  purchase  or  execution* 
may  enter  and  remove  the  buildings,  without  being  subject  to  any  other 
than  nominal  damages  in  an  action  of  trespass."  Wells  et  al.  v.  Banis- 
ter &  Trustee*  4  Mass.  514. 
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A  purchaser  of  a  leasehold  estate  must  covenant  with 
the  vendor  to  indemnify  him  against  the  rent  and  (*)cove- 
nants  in  the  lease,  although  he  is  not  expressly  required 
to  do  so  by  the  conditions  of  SBle(f) ;  and  it  will  not 
vary  the  case  that  he  is  not  entitled  to  any  covenants  for 
title  ;  for  example,  where  the  sale  is  by  an  executor  of  an 
Bssignee(g)  ;  but  assignees  of  a  bankrupt  selling  a  lease 
which  was  vested  in  him,  cannot  require  the  purchaser 
to  enter  into  such  a  covenant  for  their  indemnity  or  the 
indemnity  of  the  bankrupt(A). 

And  although  a  purchaser  is  not  required  by  the  con- 
ditions of  sale  to  give  an  indemnity  against  the  rent  and 
covenants,  and  an  assignment  is  actually  executed  with- 
out any  indemnity  being  given ;  yet,  even  a  verbal  agree- 
ment by  the  purchaser,  before  the  sale,  to  secure  such 
indemnity,  will  be  carried  into  a  specific  execution,  if  it 
be  distinctly  pit)ved(i). 

Where  a  vendor  is  only  an  assignee  of  a  leasehold 
estate,  and  is  not  bound  by  covenant  to  pay  the  rent,'  and 
perform  the  covenants  in  the  le^e,  his  liability  to  do  so 
ceases  upon  his  assigning  the  estate  over([/),  and  conse- 
quently, in  such  case,  there  is  not  any  thing  for  a  pur- 
chaser to  indemnify  against.  It  has  lately  been  decided 
that  the  assignee  is  liable  to  indemnify  the  lessee  who 
assigned  to  him  against  breaches  during  the  time  he  (the 
assignee)  is  in  possession,  although  he  has  not  covenanted 
to  indemnify  the  lessee  (/b). 

(/)  See  Pember  v,  Mathers,  1  Bro.  C.  €•  52  ;  and  Bee  post  ch*  4, 
as  to  tlie  obligation  of  a  purchaser  of  an  equity  of  redemption  to  in- 
demnify the  vendor  against  the  mortgage-money. 

(g)  Staines  v.  Morris,  1  Yes.  &  Beam.  8. 

{h)  WUkins  v.  Fry,  1  Mer.  244. 

(f)  Pember  v.  Mathers,  1  Bro.  C.  €•  62  ;  and  see  pott*  ch.  3. 

(j)  See  1  Treat  £q.  2d  ed.  p.  350,  and  Fonbl.  n.  (y)  ibid. ;  and 
see  Taylor  v.  Shum,  I  Bos.  &  Pull.  21. 

{k)  Burnett  9.  Lynch,  5  Barn.  &  Cress.  589  ;   8  Dowl.  &  R.  368. 
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It  should  always  be  stated  in  the  conditioDS,  that  the 
(*)conveyance  shall  be  prepared  by  and  at  the  expense  of 
the  purchaser(/). 

The  usual  condition,  '^  that  if  the  purchaser  shall  fail 
to  comply  with  the  conditions,  the  deposit  shall  be  for- 
feited, and  the  proprietors  be  at  liberty  to  re-sell  the 
estate  ;  and  the  deficiency,  if  any,  by  such  sale,  -together 
with  all  charges  attending  the  same,  shall  be  made  good 
by  the  defaulter,"  should  never  be  ommitted.  It  forms 
a  lien  on  the  estate  for  the  purchase-money,  &c*  and  if 
the  purchaser  do  not  comply  with  the  conditions,  the 
vendor  may,  by  virtue  of  this  stipulation,  re-sell  the 
estate,  and  recover  the  deficiency  and  charges  from  the 
purchaser (m)(  11).  And  if  the  money  produced  by  the 
second  sale  exceed  the  original  purchase-money,  the  pur- 
chaser who  has  violated  the  agreement  will  not  be  entitled 
to  the  surplus,  but  the  vendor  himself  will  be  entitled  to 

retain  it. 

A  stipulation  in  a  contract,  that  in  case  the  vendor  can- 
not deduce  a  good  title,  or  if  the  purchaser  shall  not  pay 
the  money  on  the  appointed  day,  the  agreement  shall  be 
void,  does  not  enable  either  party  to  vitiate  the  agree- 
ment, by  refusing  to  perform  his  part  of  it :  the  seller 
may  avoid  the  contract,  if  the  purchaser  do  not  pay  the 
money ;  the  purchaser  may  avoid  it,  if  the  seller  do  not 
make  a  title ;  or  the  contract  will  be  void,  if  the  seller 
cannot  make  a  title  ;  but  it  is  not  su£Scient  for  him  to  say 
that  he  cannot(n). 

{I)  See  post  ch.  4. 

(m)  Ex  parte  Hunter,  6  Yes.  jun.  94  ;  and  See  Moss  v.  Matthews, 
3  Yes.  jun.  279  ;  Mertens  v.  Adcock,  4  Esp.  Cas.  251  ;  aed  vide  7 
Yes.  jun.  275.     See  Greaves  r.  Ashlin,  3  Camp.  466. 

(n)  Roberts  v,  Wyatt,  2  Tau.  268. 

(11)  But  the  vendor  cannc^  malflllti  an  action  against  the  vendee, 

for  a  breach  of  the  contract  of  sale,  until,  on  a  re-sale,  the  deficit  shall 

have  been  ascertained.     Webster  and  Ford  v.  HohoHf  7  Cranch,  399. 
(*40) 
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If  the  purchaser,  after  breaking  the  condition,  become 
bankrupt,  and  the  estate  is  re-sold  at  a  loss,  the  expenses 
(*)of  the  sale,  &c.  being  in  the  nature  of  unliquidated 
damages,  cannot  pe  proved  under  the  commission ;  but 
as  the  vendor  has  a  lien  on  the  estate,  he  may  apply  the 
money  produced  by  the  last  sale  of  the  estate,  first,  in 
payment  of  those  articles  which  it  is  just  he  should 
receive,  but  which  he  could  not  prove  under  the  bank- 
ruptcy ;  then  towards  payment  of  the  original  purchase- 
money  ;  and  the  balance  may  be  proved  under  the  com- 
miss]on(o). 

In  a  recent  case(/?),  a  leasehold  house  and  furniture 
had  been  sold  for  4,370/.  and  the  assignment  was  executed^ 
but  neither  it  nor  the  lease,  nor  possession,  had  been 
delivered ;  and  the  purchaser  decliniog  to  complete  the 
contract,  the  sellers  brought  an  action  and  recovered 
the  whole  amount  of  the  purchase-money  and  costs. 
The  purchaser  became  a  bankrupt,  and  the  assignees 
took  possession  of  the  house.  The  seller  then  sold  the 
house  and  furniture  at  a  considerable  loss :  and  Lord 
Eldon  considered  that  they  were  entitled  to  a  lien  for 
the  amount  of  the  sale  and  costs,  and  to  a  proof  for  the 
difference,  although  it  was  insisted  that  they  were  con- 
cluded by  their  action. 

If  a  house  be  sold,  with  all  the  lights  belonging  to  it, 
and  it  is  intended  to  build  upon  the  adjoining  ground 
belonging  to  the  same  owner,  so  as  to  interfere  with  the 
lights,  a  right  so  to  build  should  be  expressly  reserved.: 
it  will  not  do  to  describe  the  house  as  abutting  on  build- 
ing ground  belonging  to  the  selle)r(9). 

(o)  Ex  parte  Hunter,  6  Ves.  jun.  94  ;  Bovles  t>.  Rogers,  iWd.  96, 
n. ;  1  Cooke,  123. 

{p).Ex parte  Lord  Seaforth,  1  Rose,  806  ;  ex  parte  Gyde,  1  Glyn 
&  Jam.  323. 

(9)  Swanborough  v.  Coventry,  9  Bing.  305 ;  S.  C.  2  Moo.  &  S.  362. 
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Tlie  conditiOD  which  has  now  become  almost  universal, 
that  any  mistake  in  the  description  of  the  estate,  &c. 
(*)shaU  not  annul  the  sale,  will  only  guard  against  unin- 
tentional errors. 

This  was  decided   by  Lord  £llenborough   in  a  case 
where  the  estate  was  stated  in  the  particulars  to  be  ab(nU 
one  mUe  from  Horsham.     It  turned  out  that  the  estate 
¥iras  between  three  and  four  miles  from  that  place.     Upon 
an  action  brought  by  the  purchaser  for  recovery  of  the 
deposit,  it  was  insisted  that  the  effect  of  the  misdescrip- 
tion was  saved  by  the  condition,  which  provided  that  no 
error  or  mis-statement  should  vitiate  the  sale.     But  Lord 
EUenborough  said,  that  in  cases  of  this  sort  he  should 
always  require  an  ample  and  substantial  performance  of 
the  particulars  of  sale  unless  they  were  specifically  qual- 
ified.    Here  there  was  a  clause  inserted,  providing  that 
an  error  in  the  description  of  the  premises  should  not 
vitiate  the  sale,  but  an  allowance  should  be  made  for  it. 
This  he  conceived  was  meant  to  guard  against  uninten- 
tional errors,  not  to  compel  the  purchaser  to  complete  the 
contract  if  he  had  been  designedly  mbled.     His  Lordship 
therefore  left  it  to  the  Jury,  whether  this  was  merely  an 
erroneous  statement,  or  the  misdescription  was  wilfull  j 
introduced,  to  make  the  land  appear  more  valuable  from 
being  in  the  neighborhood  of  a  borough  town.     In  the 
former  case,  the  contract  remained  in  force,  but  in  the 
latter  case  the  plaintiff  was  to  be  relieved  from  it,  and 
was  entitled  to  recover  back  his  deposit.     The  plaintiff 
had  a  verdict ;  so  that  the  jury  must  have  thought  the 
misdescription  fraudulent(r)(12). 

(r)  Duke  of  Norfolk  u.  Worthy,  1  Camp.  Ca.  337 ;  see  Fenton  v. 
Brown,  14  Ves.  jun.  144 ;  1  Ves.  and  Bea.  377 ;  Stewart  v.  Alliston, 
1  Men  26 ;  Trower  v.  Newcoiue,  3  Mer.  704. 


(12)  See  MFerran  v.  Tayhr  et  dU.  3  CrancK  270. 
(•42) 


AND  raiVATE  CONTRACT. 


47 


So  in  the  case  of  Powell  v.  Doubb]e(^).  A  house  was 
described,  in  the  particulars  of  sale,  as  a  brick-built 
dwelling-house.  It  turned  out  that  the  house  was  built 
(*)partly  of  brick  and  partly  of  timber,  and  that  some  parts 
of  the  exterior  were  only  composed  of  lath  and  plaster, 
and  that  there  was  no  party-wall  to  the  house.  Shortly 
after  the  sale,  the  ancient  chimmes  fell  inwards  through 
the  house,  but  it  was  not  proved  to  what  this  was  to  be 
attributed.  The  case  was  heard  upon,  bill  and  answer. 
There  was  the  usual  condition  about  misdescriptions 
being  the  subject  of  allowance.  The  bill  was  dismissed 
with  costs,  as  the  Vice-chancellor  was  of  opinion  that 
such  a  description  means  that  the  house  was  brick-built 
'  in  the  ordinary  sense,  and  that  it  was  not  a  subject  for 
compensation. 

And  although  the  condition  as  usual  provides  for  pay- 
ment of  a  compensation,  yet  the  sale  will  be  void  if  from 
the  nature  of  the  case  no  estimate  can  be  made  of  the 
diminution  in  value.  Thus,  where  a  reversion  was  sold 
after  the  death  of  a  person  aged  sixty-six,  in  case  he 
should  not  have  children,  it  turned  out  that  he  was  only 
sixty-four,  and  Lord  Tenterden  held,  that  the  sale  was 
void.  He. said  that  in  the  case  of  a  reversion  simply 
expectant  on  the  death  of  an  individual,  if  a  mistake  be 
made  in  his  age,  a  compensation  may  be  made  under  the 
condition,  for  the  difference  of  value  may  be  computed  ; 
but  where  there  is  an  additional  contingency,  such  as  that 
of  the  birth  of  future  children,  in  this  case  the  difference  of 
age  alters  the  likelihood  of  that  contingency,  and  in  such 
a  case  therefore  no  estimate  can  possibly  be  made  of  the 
difference  of  value  between  the  thing  described  and  the 
thing  sold,  and  the  contract  itself  must  be  vacated(<). 

(t)  MS.  y.  C.  15  June  1832. 

(<)  Sherwood  v.  Robins,  1  Mood.  &  Malk.  194 ;    S.  G.  3  Garr.  & 
P.  339. 
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A  bidding  at  a  sale  by  auction  may  be  countermanded  at 
any  time  before  the  lot  is  actually  knocked  down(tt)(13)  ; 
(*)because  the  assent  of  both  parties  is  necessary  to 
make  the  contract  binding  ;  that  is  signified,  on  the  part 
of  the  seller,  by  knocking  down  the  hammer.  An  auction 
is  not  unaptly  called  locus  pcBniientitB.  Every  bidding  is 
nothing  more  than  an  offer  on  one  side,  which  is  not 
binding  on  either  side  till  it  is  assented  to.  If  a  bidding 
was  binding  on  the  bidder  before  the  hammer  is  down, 
he  would  be  bound  by  his  offer,  and  the  vendor  would 
not,  which  can  never  be  allowed. 

The  countermand  of  a  bidding  would,  in  some  cases, 
prove  of  the  most  serious  consequences;  and  it  might 
therefore  be  advisable  to  stipulate  in  the  conditions  of 
sale,  that  no  person  shall  retract  their  biddings. 

Although  the  duty  is,  by  the  acts,  imposed  on  the  ven- 
dor, yet  he  is  not  restrained  from  making  it  a  condition  of 
sale,  that  the  duty,  or  any  certain  portion  thereof,  shall 
be  paid  by  the  purchaser  over  and  above  the  price  bidden 
at  the  sale  by  auction  :  and  in  such  case  the  auctioneer  is 
required  to  demand  payment  of  the  duty  from  the  pur- 
chaser, or  such  portion  thereof  as  is  payable  by  him 
under  the  condition :  and,  upon  neglect  or  refusal  to 
pay  the  same,  such  bidding  is  declared  by  the  act  to  be 
null  and  void  to  all  intents  and  purposes(t;)(I). 

(u)  Payne  v.  Gave,  3  Term  Rep.  148  ;  see  Routledge  v.  Grant,  4 
Bing.  653  ;  S.  G.  1  Moo.  &,  P.  717.  As  to  goods,  see  Phillips  v.  Bis- 
tolli,  3  Dowl.  &  Ry.  822. 

(u)   17  Geo.  III.  c.  60.  s.  8.     See  7  Ves.  jun.  345. 

(I)  This  provision  seems  very  objectionable.  It  might  be  contended, 
that  if  a  purchaser  disliked  his  bargain,  his  refusal  to  pay  the  auction 
duty  would  annul  the  sale,  and  throw  the  whole  expense  attending  it 
on  the  vendor,  whose  estate  would  still  remain  unsold.  If  there  be  any 
foundation  for  this  argument,  the  clause  in  question  should  not  be  per- 
mitted to  stand  in  its  present  shape. 

(13)  See  Downing  v.  Brown  el  alL  Hardin,  181. 
(♦44) 
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It  is  usual  to  make  some  provision  respecting  the  pay- 
ment of  the  auction  duty,  as  that  the  vendor  and  pur- 
chaser shall  pay  it  in  equal  moieties ;  and  indeed,  where 
the  purchase- money  is  liable  to  the  duty,  a  stipulation  of 
this  nature  should  never  be  omitted,  unless  the  vendor 
(*}intend  to  pay  the  whole  duty  himself.  If  the  seller  can- 
not make  a  title,  the  purchaser  can  recover  from  him  the 
auction  duty  which  he  has  paid(i(?).  And  if  the  sale  be 
not  binding,  the  auctioneer,  although  he  has  paid  the  duty, 
cannot,  under  the  common  condition,  recover  it  from  the 
purchaser^  as  he  is  called,  because,  although  the  highest 
bidder,  he  is  not  the  purchaser(x). 

The  other  provisions  which  ought  to  be  inserted  in 
conditions  of  sale,  are  so  well  known  as  not  to  require 
notice. 

IV.  It  •frequently  happens  that  estates  advertised  to  be 
sold  by  auction,  are  sold  by  private  contract,  instead  of 
being  brought  to  the  hammer,  and  the  sale  is  not  announc- 
ed to  the  public  till  the  day  fixed  for  the  auction,  and 
even  sometimes  not  till  the  auctioneer's  appearance  in  the 
auction-room.  Notice  of  an  intended  sale  by  auction  is 
said  to  be  a  contract  with  all  the  world :  and  the  parties  to 
whom  the  notice  is  addressed  ought  not  to  be  put  to  the 
expense  and  trouble  of  attending  the  auction  unless  the 
sale  is  to  take  place.  It  should  be  stated,  therefore,  in 
the  advertisements,  that  the  estate  will  be  sold  by  auction 
at  the  place  and  time  fixed  upon,  unless  previously  sold  by 
private  contract ;  in  which  case  notice  of  the  sale  shall  be 
immediately  given  to  the  public :  and  notice  should  be 
given  accordingly. 

If  an  auctioneer  sell  an  estate  without  a  sufficient  au- 
thority, so  that  the  purchaser  cannot  obtain  the  benefit  of 
his  bargain,  he  (the  auctioneer)  will  be  compelled  to  pay 

(w)  Cane  v.  Baldwin,  1  Stark.  65. 

(«)  Jonea  «.  Nanncy,  13  Pri.  76  ;  S.  C.  M*CIel.  26. 
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all  the  costs  which  the  purchaser  may  have  been  put  to, 
and  the  interest  of  the  purchase-money,  if  it  lias  been 
unproductive(y)(l  3). 

(*)If  an  attorney  or  agent  bid  more  for  an  estate  than 
he  was  empowered  to  do,  he  himself  would  be  liable ;  but 
it  seems  that  his  principal  would  not(z).  But  unless  he 
were  expressly  limited  as  to  price,  and  not  enabled  to  go 
beyond  the  limits  of  his  authority,  his  principal  would  be 
bound(a)(14).  •  ^ 

Where  the  principal  denies  the  authority,  and  the  agent 
is  compelled  to  perform  the  agreement  himself,  because 
he  cannot  prove  the  commission,  he  may  afterwards  file  a 
bill  against  his  principal ;  and  if  the  principal  deny  the 
authority,  an  issue  will  be  directed  to  try  the  fact ;  and  if 
the  authority  be  proved,  the  principal  will  be  compelled 
to  take  the  estate  at  the  sum  which  he  authorized  the 
agent  to  bid(6).  If  the  agent  make  the  agreement  in 
that  character,  and  his  authority  is  denied,  and  he  pays 
the  deposit,  he  may  recover  it  back  in  his  own  name  if 
a  good  title  cannot  be  made(c).     If  the  agency  be  estab- 

(jf)  Bratt  V.  Ellis,  MS. ;  Jones  «.  Dyke»  MS.  App.  Nos.  7  and  8 ; 
and  see  Nelson  v.  iidridge,  2  Stark.  436 ;  Jaby  v.  Driver,  2  To.  & 
Jer.  549. 

(jr)   See  Ambl.  498 ;  10  Yes.  jun.  400. 

(a)  Hicks  v.  Hankin,  4  fisp.  Ca.  114.  See  East  India  Company 
i>.  Hensley,  1  Esp.  Ca.  112. 

(&)  Wyatt  V.  Allen,  MS.  App.  No.  9. 

(e)  Langstroth  «.  Toulmin,  3  Stark.  145. 

(13)  See  Dusenhury  v.  EUis^  3  Johns.  Cas.  70. 

(14)  See  Baity  v.  Carswell  et  alt  2  Johns.  Rep.  48.  Lte  v.  Jlftin- 
roe  et  alt    7  Cranch,  366. 

The  principal  is  liable  for  the  acts  of  a  general  agent,  acting 
within  the  general  scope  of  his  authority  ;  and  a  third  person  cannot  be 
affected  by  private  instructions  from  the  principal  to  his  agent ;  but 
when  a  special  agent  acts  without  authority,  the  principal  is  not  bound. 
JVfttnn  y.  Commimon  Co.     15  Johns.  Rep.  44. 
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lished,  the  agent  will  be  compelled  to  transfer  the  beneifit 
of  the  contract  to  his  pincipal,  although  he  made  the  con- 
tract in  his  own  name,  and  swears  that  it  was  on  his  own 
accoant(</). 

If  an  auctioneer  give  credit  to  the  vendee,  or  take 
a  bill,  or  other  security,  for  the  purchase-money,  it  is  en- 
tirely at  his  own  risk :  the  vendor  can  compel  him  to  pay 
the  money(c)(16).     As  between  an  agent  for  the  seller 

(d)  Lees  «.  Nuttall*  I  Rusb.  k  My.  63. 

(e)  Williams  v.  MilHngton,  1  H.  BlackstSl.  See  Wiltshire  v.  Sims, 
I  Camp.  N.  P.  258. 


(15)  So,  if  an  auctioneer  depart  from  his  instructions,  he  is  liable  to 
his  employer  for  all  the  damage  sustained  thereby  ;  as  where  the  de- 
fendant, who  was  an  auctioneer,  was  directed  to  sell  certain  goods  at 
auction,  on  a  credit,  taking  security  from  the  purcha$tr9  for  the  amount 
of  their  purchases ;  the  goods,  were  sold,  and  lands  with  security,  were 
taken  for  a  part,  and  the  rest  were  delivered  to  the  purchasers  without 
security ,-  on  closing  the  account  of  sales  with  the  plaintiffs,  the  defen- 
dant paid  a  part  of  the  amount  in  cash,  and  offered  the  bonds  and  open 
accounts  of  the  purchasers  for  the  residue,  which  were  refused ;  it  was 
held,  that  the  defendant  was  liable  for  the  amount  both  of  the  bonds 
and  open  accounts.     Wilkinson  v.  Campbellj  1  Bay,  169. 

Where  a  factor  has  been  instructed  to  sell  goods  for  cash,  and  he  per- 
mits the  purchaser  to  take  them  away  without  payment  at  the  time  of 
sale,  he  is  liable,  though  a  usage  among  factors  is  proved  of  allowing  to 
purchasers  a  week  or  fortnight  to  make  payment,  where  the  sale  has 
been  for  cash.  Barksdale  v.  JBrotcn,  1  Nott  &  Mc  Cord,  517.  See 
Fan  Allen  y.  Vanderpool^  6  Johns.  Rep.  69.  Goodenoxo  v.  Tyler ^  7 
Mas.  Rep.  36,  42.     James  v.  M'Credie,  1  Bay,  294. 

An  auctioneer  selling  a  house  for  a  sum  less  than  the  price  limited  by 
his  instructions,  and  crediting  the  vendor  the  full  price,  is  bound  by  it, 
though  the  price  obtained  was  the  full  value  of  the  property  sold.  Hig- 
ginson  v.  Fabre^s  Exrs.  3  Des.  90. 

In  Steele  et  al  v.  Ellmaker,  1 1  S.  &  R.  86,  where  goods  were  sent 
to  auctioneers  '*  to  be  disposed  of  by  them  at  the  average  price  of  50 
per  cent  advance  on  the  sterling  cost,  as  quoted  in  the  invoice,  but  not 
otherwise  ;**  but  the  defendants  sold  them  for  less :  heU  that  the  plain- 
tiffii  were  entitled  to  recover  the  difference.  Tilghman,  C.  J.  ailer  a 
commentary  upon  the  English  cases,  concluded  thus  :    "  It  is  agreed 
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and  a  purchaser.  It  seems  that  an  agent  with  an  undisclos^ 
ed  principal  may  vary  the  terms  of  payment  after  the  sale 
is  completed,  the  principal  may  interfere  at  any  time  before 
payment,  but  not  to  rescind  what  has  been  before  done. 
(*)This  is  essential  to  the  safety  of  purchasers.  But  if 
a  man  sell,  acting  as  a  broker,  the  moment  the  sale  is 
completed  he  is  functus  officii.  The  terms  of  the  con- 
tract cannot  then  be  altered  except  by  the  authority  of  the 
principal(/)(16). 

If  a  purchaser  pay  his  money  to  the  agent  of  the  vendor 
before  the  time  when  the  latter  is  authorized  to  receive 
it,  he  makes  that  agent  his  own  for  the  purpose  of  paying 
over  the  money  to  the  right  owner(^). 

If  the  seller  for  a  valuable  consideration  direct  his  agent 
to  pay  over  the  proceeds  of  the  sale  to  a  third  person,  he 
cannot  revoke  the  order(A). 

The  auctioneer  should  not  part  with  the  deposit  until 
the  sale  be  carried  into  effect(i)  ;  because  he  is  considered 

(/)  See  Blackburn  v.  Scholes,  2  Camp.  843. 
{g)  See  Panither  v.  Gaitskil),  13  East,  432. 
(A)  Metcalfv.  C lough,  2  Mann.  &  Ryl.  178. 

(i)  Burrough  v.  Skinner,  5  Burr.  2639  ;  Berry  v.  Young,  2  £sp.  Ca. 
640,  n. ;  Spurrier  v.  Elderton,  6  Esp.  Ca.  1  ;  and  seepo9<.  ch.  10. 


on  all  hands,  (even  by  Lord  Mansfield)  that  it  is  fair  to  limit  the  pricei 
provided  it  be  made  known.  The  defendant  then,  being  under  no  in- 
junction of  secrecy,  might  have  complied  with  the  plaintiff's  orders* 
without  violating  the  most  fastidious  rules  of  morality.  Or,  if  he 
thought  there  would  be  some  difficulty  in  doing  this,  (the  order  being 
not  to  sell  under  a  certain  avtragt)  he  might  have  said  so,  and  then  the 
plaintiff  must  have  been  more  explicit  in  his  directions.  But  without 
making  any  objection,  or  intimating  any  difficulty,  the  defendant  accept- 
ed the  commission,  and  then  sold  the  goods,  contrary  to  his  instructions. 
I  confess,  I  cannot  see,  how  he  can  be  justified,  or  what  should  prevent 
the  plaintiff's  recovery,  as  there  is  no  suggestion  of  any  thing  unfair*  in 
his  conduct,  or  intentions. 

(16)  See  UTe/Zey  v.  Munson^  7  Mass.  Rep.  319. 
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as  a  stakeholder,  or  depositary  of  it(j).  In  a  late  case, 
where  the  auctioneer  was  also  the  attorney  of  the  seller, 
and  paid  over  the  money  to  the  seller,  after  he  knew  that 
objections  to  the  title  had  been  raised,  an  action  against 
lum  for  the  deposit  was  sustained,  but  the  Judges  cau- 
tiously abstained  from  pointing  out  the  duty  of  an  auc- 
tioneer in  any  other  case(A:).  However,  in  a  later  case, 
where  the  auctioneer  had  paid  over  the  deposit  to  the 
vendor,  without  any  notice  from  the  purchaser  not  to  do 
so,  and  before  any  defect  of  title  was  discovered,  it  was 
held  that  the  purchaser  (the  title  being  defective)  might 
recover  the  deposit  from  the  auctioneer (/). 

If  both  the  parties  claim  the  deposit,  the  auctioneer 
may  file  a  bill  of  interpleader,  and  pray  for  an  injunction, 
(*)which  will  be  granted,  upon  payment  into  court  of  the 
deposit(m). 

But  an  auctioneer  cannot  maintain  a  bill  of  inter- 
pleader if  he  insist  upon  retaining  out  of  the  deposit  either 
his  commission  or  the  auction  duty ;  for  interpleader  is 
where  the  plaintijOf  is  the  holder  of  a  stake  which  is  equal- 
ly contested  by  the  defendants,  as  to  which  the  plaintiff  is 
wholly  indifferent  between  the  parties,  and  the  right  to 
which  will  be  fully  settled  by  interpleader  .between  the 
defendants(n)« 

If  upon  a  bill  filed  for  an  injunction,  the  Court  order  the 
deposit  to  be  paid  into  court,  it  will,  it  seems,  be  after 
deducting  the  auctioneer's  charges  and  expenses(o), 
although  perhaps  this  deserves  re-consideration ;  for  the 
purchaser's  deposit  may  not  ultimately  be  the  fund  out  of 

(j)  JoDesv.  Edney,  car.  Lord  Ellenborough,  4  Dec,  1812. 
(k)  See  Edwards  v.  Hodding,  5  Taunt.  815 ;  iMarsh.  377. 
(J)  Gray  v.  Gutteridge,  1  Mann.  &  Ryl.  614. 
(ftt)  Farcbrother  v.  Prattent,  6  Price,  303  ;  1  Dan.  64. 
(n)  Mitchell  v.  Hayne,  2  Sim.  &  Stu.  63 ;  but  as  to  the  auction  du- 
ty, see  Farebrother  v.  Prattent. 
(o)  Annesley  v.  Muggridge,  1  Madd.  593. 
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which  those  charges  are  to  be  paid ;  but  this  is  done  with- 
out prejudice  to  any  question  as  to  so  much  of  the  deposit 
as  is  retained(j9). 

In  a  case  where  1,000/.  was  paid  as  a  deposit  to  an  auc* 
tioneer,  according  to  the  conditions  of  sale,  and  the  vendor 
opposed  two  motions  by  the  purchaser,  in  an  original  and 
cross-cause  filed  concerning  the  contract,  for  payment  of 
the  deposit  into  court,  and  the  auctioneer  became  a  bank- 
rupt, the  loss  was  holden  to  fall  on  the  vendor,  although 
the  second  motion  had  succeeded,  and  the  day  named  for 
payment  of  the  money  into  court  was  subsequent  to  the 
bankruptcy(9).  And  perhaps  a  loss  by  the  insolvency  of 
the  auctioneer  will,  in  every  case,  fall  on  the  vendor,  who 
nominates  him,  and  whose  agent  he  properly  is(r). 

(*)And  unless  an  auctioneer  disclose  the  name  of  his 
principal,  an  action  will  lie  against  him  for  damages  on 
breach  of  contract(^). 

Generally  speaking,  an  auctioneer  is  not  liable  for 
interest ;  but  that  subject  will  be  considered  fully  in  the 
chapter  on  Interest(^). 

If  an  auctioneer  do  not  insert  usual  clauses  in  the  con- 
ditions of  sale,  whereby  the  sale  of  the  estate  is  defeated, 
he  cannot  recover  any  compensation  from  the  vendor  for 
his  services  :  and  it  is  immaterial  that  he  read  over  the 
conditions  of  sale  to  the  seller,  who  approved  of  them.  The 
same  rule  of  course  applies  to  negligence  generally  on  the 
part  of  the  auctioneer,  whereby  the  sale  is  defeated(t£). 

(p)  Tates  V.  Farebrother,  4  Madd.  239. 

(9)  Brown  v.  Fenton,  et  e  cont  Rolls,  23  June,  1807,  MS. ;  S.  C. 
14  Yes.  jun.  144. 

(r)  See  2  H.  Blackst.  692  ;  13  Yes.  jun.  602  ;  14  Yes.  jun.  150  ; 
Annesley  v.  Muggridge,  1  Madd.  593  ;  Smith  v.  Lloyd,  1  Madd.  618. 

(t)  Hanson  v.  Roberdeau,  Peake's  Ca.  120;  see  Simon  v.  Motivos, 
3  Burr.  1921 ;  Owen  v.  Goocb,  2  Esp.  Ca.  567;  12  Yes.  jun.  352, 
484. 

(/)  PoH.  ch.  10.  8.  1. 

(u)  Denew  v.  Deverall,  3  Campb.  451. 
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Where  a  man  is  completely  the  agent  of  the  vendor, 
a  payment  to  him  is  in  law  a  payment  to  the  principal ; 
and  in  an  action  against  the  latter  for  recovery  of  the 
deposit,  it  is  immaterial  whether  it  has  actually  been  paid 
over  to  him  or  not(i;)(17). 

An  auctioneer  being  only  an  agent,  may  safely  pay 
over  the  proceeds  of  the  sale  to  the  seller,  his  principal, 
although  the  latter  is  to  his  knowledge  in  insolvent  cir- 
camstances(u'). 

It  may  here  be  remarked,  that  a  deposit  is  considered 
as  a  payment  in  part  of  the  purchase-money(a:),  and  not 
as  a  mere  pledge ;  which  was  also  the  rule  of  the  civil 
law,  where  money  was  given ;  but  if  a  ring,  &c.  was 
(*)given  by  way  of  earnest,  or  pledge,  it  was  to  be  re- 
tumed(^). 

If,  pending  a  suit  for  specijfic  performance,  a  deposit  be 
laid  out  in  thd  public  funds,  under  the  authority  of  the 
Court,  it  will  be  binding  on  both  vendor  and  vendee ; 
and,  if  laid  out  without  opposition  by  the  seller,  it  must 
be  presumed  to  be  with  his  assent ;  and,  in  either  case, 
he  must  take  the  stock  as  he  finds  it(2:). 

If  a  purchaser  is  entitled  to  a  return  of  his  deposit,  he 
is  not  compellable  to  take  the  stock  in  which  it  may  have 
been  invested,  unless  such  investment  were  made  under 
the  authority  of  the  Court,  or  with  his  assent.  And  an 
assent  will  not  be  implied  against  a  party  because  notice 

(r)  Dokc  of  Norfolk  t>.  Worthj,  1  Camp.  N.  P.  387. 

(tr)  White  V.  Bartlett,  9  BiDg.  378 ;  S.  C.  2  Moo.  &  S.  515. 

(z)  Pordage  r.  Cole,  1  Saund.  319  ;  see  Main  «.  Melbourn,  4  Yes. 
jun.  720 ;  Elinitz  v.  Surry,  5  Esp.  Ca.  267 ;  Ambrose  «•  Ambrose,  1 
Cox.  194. 

(1^)  Yinnius,  I.  3.  24. 

(2)  Poole  V.  Riadd,  3  Bro.'C.  C.  49  ;  and  see  Doyley  v.  the  Coun- 
tess of  Powis,  2  Bro.  C.  C.  32 ;  1  Cox,  206. 


(17)  See  Taber  v.  Perrot  etai.2  Gallis.  565. 
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was  given  to  him  of  the  investment,  to  which  he  made  no 
reply(a).  Therefore,  where  the  deposit  is  considerable, 
and  it  is  probable  that  the  purchase  may  not  be  com- 
pleted for  a  long  time,  it  seems  advisable  for  the  parties 
to  enter  into  some  arrangement  for  the  investment  of  the 
deposit. 

As  a  vendor  will  not  be  subject  to  any  loss  by  the 
investment  of  the  purchase-money  in  the  funds  without 
his  assent,  so  he  will  not  be  entitled  to  any  benefit  by 
a  rise    in  the  funds,  although  the  purchaser  gave  him 
notice  of  the  investment ;  unless  he  (the  vendor)  agreed 
to  be  bound  by  the  appropriation.     Sir  William  Grant 
has  observed,  that  a  deposit  does  not  impose  a  liability  or 
responsibility  upon  the  party   to  whom  notice  of  it  is 
given ;  throwing  upon  him  any  risk  as  to  the  principal. 
The  principal  remains  entirely  at  the  risk  of  the  party 
making  the  deposit.     He  cannot,  by  depositing  the  money 
with  his  bankers,  throw  the  risk  of  their  credit  upon  the 
(*)other  parties.     They  are  not  called  upon  to  express 
their  opinion  of  that  bank,  or  to  say  any  thing  upon  the 
subject.     There  is  no  difference  between  that  and  a  de- 
posit at  the  Bank  of  England,  or  a  conversion  of  the 
money  into  stock ;  as  the  one  party  has  no  more  right  to 
make  the  other  consent  to  have  the  fund  laid  out  in  stock 
than  in  a  private  bank(6). 

No  objection  can  be  made  to  the  whole  of  the  deposit 
required  by  the  conditions  not  being  paid  by  the  pur- 
chaser, if  the  vendor,  after  the  sale,  agree  to  accept  a  less 
sum(c). 

Although  the  deposit  be  forfeited  at  law,  yet  equity  will, 
in  general,  relieve  the  purchaser,  upon  his  putting  the 

(a)  Roberts  v.  Massey,  13  Yes.  jun.  661. 

(6)  Roberts  v.  Alassey,  ubimp;  Acland  v.  Gaiosford,  2  Mad.  28. 
(c)  Hansen  v.Roberdeau,  Peake'a  Ca.  120.     See  ex  parte  Gwynne, 
12  Yes.  Jun.  878 ;  and  1  Campb.  Ca.  427. 
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vendor  in  the  same  situation  as  he  would  have  been  in 
had  the  contract  been  performed  at  the  time  agreed 
upon(</).  But  if  a  bill  by  a  purchaser  for  a  specific  per- 
formance is  dismissed,  the  Court  cannot  order  the  deposit 
to  be  returned :  as  that  would  be  decreeing  rel]ef(6). 

Where  the  seller  files  the  bill  he  submits  to  the  juris- 
diction, and  although  his  bill  is  dismissed,  the  Court 
will  compel  him  to  repay  the  deposit,  and  with  interest, 
where  that  ought  to  be  paid.  This  was  first  decided 
by  Lord  Eldon,  and  has  since  been  followed  by  other 
judges. 

It  is  well  settled,  that  assignees  of  a  bankrupt  are  not 
bound  to  take  what  Lord  Kenyon  calls  a  dcmnosa  hiBre- 
ditas,  property  of  the  bankrupt,  which  so  far  from  being 
valuable,  would  be  a  charge  to  the  creditors ;  but  they 
may  make  their  election ;  if,  however,  they  do  elect  to  take 
(*)the  property,  they  cannot  afterwards  renounce  it,  because 
it  turns  out  to  be  a  bad  bargain(/).  This  observation  is 
made  as  an  introduction  to  a  case(g)y  in  which  it  was 
decided  that  the  assignees  of  a  bankrupt  could  not  be 
charged  as  assignees  of  the  lease,  where  they  had  not  en- 
tered into  actual  possession,  but  merely  put  up  the  property 
to  sale  by  auction  without  stating  to  whom  it  belonged,  or 
on  whose  behalf  it  was  sold,  and  no  person  bid  at  the  sale : 
the  Court  considered  this  as  a  mere  experiment  to  enable 
the  assignees  to  judge,  whether  the  lease  were  beneficial  or 
not,  and  compared  it  to  a  valuation  by  a  surveyor.  If  the 
assignees  do  accept  the  property,  the  bankrupt  is  by  a  late 

(d)  Yemon  «.  Stephens,  2  P.  Wms.  66 ;  Moss  v.  Matthews,  3  Yes. 
jun.  279. 

(e)  Bennet  College  v.  Carey,  3  Bro.  C.  C.  390. 
(/)  See  7  East,  342. 

(g)  Turner  v.  Richardson,  7  East,  336 ;  Wheeler  v.  Bramah,  3 
Canipb.  370 ;  Copeland  v.  Stephens,  I  Barn.  &  Aid.  693 ;  and  see 
Carter  v.  Wame,  1  Mood.  &  Malk.  479  ^  S.  C.  4  Carr.  &  P.  191. 
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act(/t)  relieved  from  the  rent  and  covenants,  and  if  the 
assignees  decline  the  same,  the  bankrupt  is  not  to  be 
liable  in  case  he  deliver  up  the  lease  to  the  lessor  within 
fourteen  days,  and  the  lessor  is  enabled  in  a  summary 
way  to  compel  the  assignees  to  make  their  election  either 
to  accept  the  same  or  deliver  up  the  lease  and  possession 
of  the  estate. 

Immediately  after  sale  of  an  estate  by  auction,  an  agree- 
ment(t)  to  complete  the  purchase  should  be  signed  by  the 
parties  or  their  agent,  because  sales  by  auction  of  estates 
are  within  the  statute  of  fraudsQ') ;  and  consequently,  the 
contract  could  not  be  enforced  against  either  of  the  parties 
who  had  not  signed  an  agreenient(l  8).  Although  a  man 
purchase  several  lots, yet  a  distinct  contract  arises  upon  each 
lot,  and  consequently,  if  ho  lot  is  of  the  value  of  20Z.,  no 
stamp  is  necessary,  although  altogether  they  are  of  more 
(*)value(fc)  ;  but  they  may  all  be  comprised  in  one  agree- 
ment. 

The  above  observation,  in  regard  to  the  necessity  of  a 
written  agreement,  of  course,  applies  to  sales  by  private 
contract(/) ;  as  indeed  do  all  the  foregoing  observations, 
which  are  not  in  their  nature  applicable  exclusively  to 
sales  by  auction. 

(A)  6  Geo.  lY.  c.  16,  s.  76.  See  ex  parie  Pomeroy>  1  RQse»  57; 
ex  parte  NixoD,  1  Rose,  446. 

(t)  See  a  form  of  an  agreement,  Appendix,  No.  5. 

{j)  See  post,  ch.  B. 

(k)  Emmenson  v.  Heelis,   2  Taunt  38. 

(/)  See  post.  ch.  3.     See  a  form  of  an  agreement.  Appendix,  No.  6. 

(18)  It  has  been  decided,  that  an  auctioneer  is  the  authorized  agent 
of  the  purchaser  of  land,  at  auction,  to  sign  the  contract  of  sale  for 
him,  as  the  highest  bidder ;  and  that  writing  his  name,  as  the  purchas- 
er, in  the  memorandum  of  the  sale,  by  the  auctioneer,  immediately  on 
receiving  his  bid  and  knocking  down  the  hammer,  is  a  sufficient  sign- 
ing of  the  contract  within  the  statute  of  frauds.  MComb  v.  fVrighU 
4  Johns.  Ch.  Rep.  669.  See  Davis  v.  Robertson,  1  Rep.  Con.  Ct.  71. 
Cleaves  v.  Foss,  4  Greenl.  1. 
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As  agreements  for  sale  of  estates  -are  generally  entered 
into  by  the  attornies  of  the  parties,  it  may,  in  this  place, 
be  proper  to  observe,  that  where  an  attorney  enters  into 
an  agreement  on  behalf  of  his  principal,  the  agreement 
should  be  made  and  signed  in  the  name  of  the  principal, 
by  him  as  attorney :  for  if  an  attorney  covenant  in  his 
awn  name  for  himself^  his  heirsy  &c.  he  will  himself  be 
personally  bound,  though  he  be  described  in  the  instru^ 
ment  as  covenanting  for  and  on  the  part  of  his  princi- 
pal(fn)(19). 

Where  an  estate  is  sold  in  lots,  whether  by  public 
auction  or  private  contract,  it  may  be  advisable  for  the 
vendor  to  take  attested  copies  of  the  parcels  included  in 
the  different  conveyances ;  in  order  to  satisfy  a  cautious 
purchaser  of  any  part  of  the  estate,  that  no  part  of  the 
estate  bought  by  him  is  included  in  any  of  the  conveyan- 
ces to  the  other  purchasers. 

It  may  here  be  observed,  that  if  a  man  agree  to  get 
another  so  much  for  his  estate,  and  actually  provide  a  pur- 
chaser with  whom  the  owner  agrees  for  the  sale  of  the 
propertyi  at  the  sum  stipulated,  and  a  deposit  is  paid,  the 
first  agreement  will  be  performed,  although  the  purchaser 
(*)cannot  perform  the  agreement,  if  the  seller  let  him  off, 
and  retain  the  deposit  as  a  forfeiture. (n) 

If  an  agent  for  sale  of  an  estate  is  to  be  paid  a  per* 

(m)  Appleton  v.  Bioks,  6  East,  148  ;  Keadray  v.  Hodson,  6  £sp. 
Ca.  228 ;  Norton  v.  Hcrron,  1  Ry.  &  Mood.  229 ;  S.  C.  1  Carr.  &  P. 
648  ;  Spittle  v.  Lavender,  1  Moore,  270  ;  Grey  v.  Gutteridge,  1  Man. 
k  Ry.  614.  See  Duke  of  Norfolk  v.  Worthy,  1  Camp.  N.  P.  337 ; 
Brown  v.  Monis,  2  Taunt.  375. 

(n)  Horford  v.  Wilson,  1  Taunt.  12. 


(19)  See  Duval  v.  Craig  it  al.  2  Wheat.  45,  56.  TipptU  v.  Walktu 
4  Mass.  Rep.  595.  Thaichtr  v.  Dinsmore^  5  Mass.  Rep.  299.  Foyb- 
ier  V.  FuUer^  6  Mass.  Rep.  58.  Sumner  v.  WiUianu^  8  Mass.  Rep. 
162.     Thayer  y.  fVendall,  1  Gallis.  37.     White  v.  Skirmer,  13  Johns. 

Rep.  307. 
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centage  on  the  sum  obtained,  he  cannot  recover  his  com- 
mission until  the  money  is  received  by  the  principal.  If 
therefore  it  is  paid  into  the  bank  under  an  act  of  Parlia- 
ment, by  the  authority  of  which  the  property  was  pur- 
chased, the  commission  is  not  recoverable  until  at  least 
the  seller's  right  to  the  money  is  ascertained,  and  it  is 
owing  to  his  wilful  default  that  he  has  not  received  it(o). 
Where  a  man  had  bought  an  estate  and  paid  a  deposit, 
but  the  title  had  not  been  made  out,  and  being  desirous 
of  compromising  with  his  creditors,  applied  to  the  seller 
to  cancel  the  contract  and  return  the  deposit,  which  he 
refused  to  do,  but  said  that  he  would  never  sue  the  pur- 
chaser on  the  contract,  and  thereupon  the  compromise 
with  the  creditors  proceeded  ;  it  was  held  that  it  would 
have  been  a  fraud  in  the  seller  if  he  had  attempted  to 
enforce  the  contract,  and  therefore  the  purchaser  was  not 
allowed  to  recover  the  deposit,  although  the  title  had  not 
been  made  out(p)(20). 


y.  By  a  late  act(9),  the  following  duties  are  imposed 
upon  every  valuation  or  appraisement  of  any  estate,  or 
effects,  real  or  personal,  or  of  any  interest  therein,  or  of 
the  annual  value  thereof;  viz.  where  the  amount  does 
not  exceed  60/.,  a  duty  of  2s.  6d. ;  where  it  exceeds  60/. 
but  does  not  exceed  100/.,  a  duty  of  5s. ;  where  it  ex- 
ceeds 100/.  and  does  not  exceed  200/.,  a  duty  of  105.; 
where  it  exceeds  200/.  and  does  not  exceed  600/.,  a  duty 
of  15s. ;  and  where  it  exceeds  600/.,  a  duty  of  20^. 


(o)  Bull  r.  Price,  7  Bing.  237 ;  6  Moo.  &  P.  2. 

( p)  Clark  V.  Upton,  3  Mann.  &  Ryl.  89. 

(q)  56  Geo.  III.  c.  148.     See  Lees  v.  Burrows,  12  East,  1. 


(20)  See  Treatise  on  Principal  and  Agent,  (1836)  tit.  Auctioneers, 
where  all  the  American  cases  are  abridged. 
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(*)CHAPTER  II. 

0¥    SALES    UNDER   THE    AUTHORITY    OF   THE    COURTS 

OF    EQUITY. 


SECTION  I. 

Of  the  Proceedings  from  the  Advertisements  to  the 

Conveyance. 

We  have  already  seen,  that  sales  under  the  decrees  of 
the  Court  of  Chancery,  or  Exchequer,  are  not  liable  to  the 
auction  duty ;  and  therefore  if  public  notice  of  a  vendor's 
intention  to   bid  for  the  estate  is  not  necessary,  where 
a  single  bidder  is  employed  to  prevent  the  estate  from 
being  sold  at  an  under-value(2:),  it  follows,  that  ru>  notice 
need  be  given  previously  to  the  sale  of  an  estate  under 
a  decree,  of  the  vendor's  intention  to  buy  in  the  estate,  if 
a  particular  price  be  not  bid  for  it.     At  the  same  time,  it 
must  be  observed,  that  whera  a  fraud  b  committed  on  the 
purchaser,  by  puffing  at  the  sale,  it  cannot  be  supported, 
any  more  than  a  sale  by  auction  under  similar  circum- 
stances(a)  ;  but  the  Court  will,  in  a  proper  case,  authorize 
a  bidding  to  be  reserved,  and  to  be  made  one  of  the  con- 
ditions of  sale(6). 

Where  an  estate  is  directed  to  be  sold  before  a  Master, 
the  particulars  of  sale  are  prepared  by  the  plaintiff's  soli- 
citor :  after  they  are  allowed  by  the  Master,  the  adver- 
tisement for  sale  must  be  prepared,  either  by  the  plaintiff's 
solicitor,  or  by  the  Master's  clerk,  and  the  signature  of 

{z)  Vide  Suprat  p.  13. 
(a)  Vide  mpra^  p.  24. 
(i)  Jervoise  v.  Clark,  1  Jac.  &  Walk.  389. 

•  (*56) 
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(*)the  Master  must  be  obtaiaed  to  authorize  the  insertion 
of  the  advertisements  in  the  Gazette.  There  are  always 
two  advertisements(c) ;  in  the  first,  no  time  is  appointed 
for  the  sale.  About  three  weeks  or  a  month  after  the 
insertion  of  the  first  advertisement,  a  warrant  must  be 
taken  out  to  fix  a  time  for  the  sale,  and  it  must  be  served 
on  all  the  parties'  clerks  in  court.  The  warrant  being 
attended,  the  Master,  with  the  approbation  of  all  parties, 
will  fix  the  time ;  and  the  second  advertisement,  which 
is  usually  called  the  peremptory  advertisement,  stating 
the  time,  must  then  be  prepared,  and  inserted  in  the 
Gazette(J).  The  estate  may  be  sold  either  before  the 
Master ;  or,  if  from  the  situation  and  nature  of  the  estate, 
the  sale  ought  not  to  take  place  in  town,  it  may  be  sold 
ip  the  country  before  the  Master's  clerk,  or  any  other 
person  authorized  by  the  Master(6). 

The  plaintiff's  solicitor  should  attend  at  the  sale,  which 
is  conducted  in  the  following  manner :  The  Master's 
clerk  prepares  a  particular  of  the  lots  to  be  sold,^  with 
spaces  between  each  lot.  The  lots  are  successively  put 
up  at  a  price  offered  by  any  person  present,  and  every 
bidder  must  sign  his  name  and  the  sum  he  offers,  in  the 
space  on  the  particular,  under  the  lot  for  which  he  bids  ; 
and  formerly  2s.  6d.  was  paid  to  the  Master's  clerk  for 
every  bidding ;  but  that  regulation,  which  had  a  tendency 
to  damp  the  sale,  has  lately  been  very  properly  abolished, 
and  in  lieu  of  the  half-crowns,  a  sum  is  allowed  to  the 
clerk,  as  part  of  the  expenses  attending  the  sale.(l)  The 
best  bidder  is  of  course  declared  the  purchaser.     If  any 

{€)  2  Fowl.  Prac.  305. 

(rf)  See  1  Turner's  Practice  by  Ven.  127. 

(c)  See  2  Fowl.  Prac.  306. 


(I)  Thia  will  of  course  be  now  corrected  under  the  authority  of  the 
]ate  act  3  dc  4  W.  4,  c.  94. 

(•66) 
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(*)lots  are  not  sold,  they  must  be  again  advertised  for 
sale(/). 

The  payment  of  a  deposit,  and  the  investment  of  it  in 
the  funds,  are  governed  by  the  same  rules  as  are  adhered 
to  where  the  contract  is  between  party  and  party (^). 

The  Court  will,  on  motion,  discharge  the  purchaser, 
and  substitute  any  other  derson  in  his  stead  ;  but  this 
will  not  be  done  unless  such  person  pay  in  the  money, 
and  an  affidavit  be  made  that  there  is  no  under-bargain  ; 
for  the  new  purchaser  may  give  the  other  a  sum  of  money 
to  stand  in  his  place,  and  so  deceive  the  Court(A). 
Formerly  the  practice  seems  to  have  been  to  require  the 
consent  of  all  the  parties  in  the  cause,  as  well  as  the 
consent  of  the  original  purchaser(t). 

If  the  purchaser  resell  at  a  profit  behind  the  back  of 
the  Court,  before  his  purchase  is  confirmed,  the  second 
purchaser  is  considered  a  substituted  purchaser,  and  must 
paj  the  additional  price  into  Court  for  the  benefit  of  the 
estate(y). 

Although  more  of  an  estate  is  sold  than  is  necessary 
for  the  purposes  of  the  trust  by  virtue  of  which  the 
decree  was  made,  yet  the  purchaser  can  make  no  objec- 
tion to  it,  the  decree  being  a  sufficient  security  to  him, 
as  it  cannot  appear  but  that  it  was  right  to  sell  the  whole. 
If,  however,  the  decree  were,  that  the  Master  should  sell 
Greenacre,  and  he  sells  Blackacre,  an  objection  to  the 
sale  would  be  good  (A:) ;  although  it  seems  that  it  may  be 
laid  down  as  a  general  rule,  that  a  purchaser  shall  not 
(*)lose  the  benefit  of  his  purchase  by  any  irregularity  of 

(/)  See  1  Turn.  Prac.  129  ;  2  Fowl.  Prac.  306,  307. 
{g)   Vide  «tfpra,  p.  60 ;  Ambrose  v.  Ambrose,  1  Cox,  194. 
{h)  Rigby  v.  M'Namara,  6  Yes.  jun.  515 ;  Yale  v.  Davenport,  6 
Yes.  jun.  615. 

(f)  Matthews  v.  Stubbs,  2  Bro.  C.  C.  291. 

Ij)  Nodder  v.  Rufiin,  1  Taunt.  341. 

(*)  Lutwjch  V.  Winford,  2  Bro.  C.  C.  248. 
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the  proceedings  in  a  cause(0-  If  a  decree  is  obtained  by 
fraud,  it  may,  of  course,  be  relieved  against(m) ;  and  it 
has  been  said  that  a  purchaser  is  bound  to  see^  that,  at 
least  as  far  as  appears  on  the  face  of  the  proceedings 
before  the  Court,  there  is  no  fraud  in  the  case(n) ;  but, 
if  the  Court  itself  be  imposed  upon,  it  would  be  a  strong 
measure  to  imply  notice  of  the  fraud  to  the  purchaser, 
from  the  very  proceedings  before  the  Court.  But  it  is 
a  settled  maxim  that  persons  purchasing  under  decrees  of 
the  Court  are  bound  to  see  that  the  sale  is  made  accord- 
ing  to  the  decree(o)(21). 

(I)  Lloyd  V.  Johnes,  9  Ves.  jun.  37 ;  Curtis  v.  Price,  12  Ves.  jtta. 
89 ;  Bennett  v.  Hamell,  2  Scho.  &  Lef.  666 ;  Bnrke  i^.  Crosbie,  1 
Ball  &  Beat.  489  ;  Lightburne  v.  Swift,  2  Bali  &  Beat.  207.  See 
Baker  v.  Morgan,  2  Dow,  526.  MuUins  v.  Townseod,  1  Dow  & 
Clark,  430. 

(m)  Kennedy  v.  Daly,  1  Schoales  &  Lefroy,  356 ;  Giffard  v.  Hort, 

ib. 

(n)  Gore  v.  Stacpole,  1  Dow,  30. 

(o)  Colclough  V.  Sterum,  3  Bligh,  181. 


(21)  In  Reed  v.  Carter,  1  Black.  Indiana  R.  410,  where  the 
sheriff  sold  under  an  execution,  land  valued  at  1 600  dollars  or  upwards 
for  361  dollars,  under  the  following  circumstances  :  viz.  the  debtor  had 
previously  paid  the  amount  supposed  to  be  due  to  the  sheriff,  and  pro- 
mised to  pay  the  residue  (if  any)  when  called  on.  There  was  a  bal- 
ance lefl  of  16  or  20  dollars ;  and  for  this  balance  the  sheriff  sold  with- 
out calling  on  the  debtor :  but  the  court  observed  that  a  court  of  law 
could  not  interfere  on  motion  ;  but  relief  might  be  obtained  in  chancery 
for  such  an  abuse  of  power.  See  Tiernan  v.  Wilson,  6  J.  Ch.  411, 
where  it  was  held  that  the  sheriff  should  sell  only  so  much  of  the  de- 
fendant's property  as  might  be  sufficient  for  the  purpose,  provided  it  can 
be  sold  separately. 

Where  the  execution  is  issued  on  a  judgment  for  an  amount  exceed- 
ing the  ad  damnum  in  the  writ ;  and  the  levy  is  made  for  the  full 
amount ;  the  levy  is  void  in  respect  to  other  attaching  creditors ;  and 
also  in  respect  to  persons  claiming  title  by  intermediate  conveyance. 
And  it  seems  to  be  considered  that  there  can  be  no  apportionment  in 
such  case,  so  as  to  give  the  creditor  a  title  to  the  proper^  conespond- 
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A  person  having  a  legal  lien,  as  a  judgment-creditor 
not  coming  in  under  the  decree,  would  not  be  bound  by 
it,  and  might  proceed  against  the  purchaser,  unless  he 
obtained  a  legal  interest  over-reaching  the  lien ;  in  which 
case  the  claim  being  merely  in  equity,  the  Court  would 
protect  the  purchaser  buying  under  its  decree(/>),  or 
rather  would  not  lend  its  aid  to  the  judgment-creditor 
against  him(22). 

(p)  Barrett  v.  Blake,  2  Ball  &  Beat  364. 


ing  in  value  to  bis  attachment.  Chickering  v.  Lovejoy,  13  Masa.  56. 
If  the  judgment,  however,  be  for  a  penalty,  the  plaintiff  may  levy  his 
whole  debt  independent  of  the  charges  of  execution.  Per  Parsons,  C> 
J.  4  Mass.  411.  In  a  late  case,  it  was  held,  that  where  the  execution  was 
levied  upon  land ;  and  the  appraisers  valued  the  land  14  cents  more 
than  the  amount  of  the  execution,  the  extent  was  not  invalid  for  this 
cause;  for  <ie  minimis  non  curat  lex,  Spencer  v.  Champion,*  9  Conn. 
R.  453.  « 

In  .Den  v.  Despereaux,  9  Hals.  R.  182,  it  was  held,  that  where  the 
AeriSPs  deed  misrecites  the  execution,  the  purchaser  will  fail  to  show 
the  authority  of  the  sheriff  to  sell.  So,  in  Den  v.  Wbright,  Pet.  66,  U. 
S.  C.  C,  the  court  held,  that  the  sheriff's  deed  could  not  be  given  in 
CYidence  without  producing  the  judgment  and  execution ;  these  being 
necessary  to  show  the  authority  of  the  sheriff  ;  and  if  the  latter  differ 
from  the  former,  it  is  the  same  as  if  none  were  produced.  It  is  dif- 
ferent in  New-Tork ;  the  statute  in  the  latter  state  not  requiring  the 
execution  to  be  recited  in  the  deed.  9  Cowen«  192;  S.  P.  10 
Johns.  331. 

(22)  In  the  late  case  of  The  Eagle  Fire  Ins.  Co.  v,  Cammet  et  al.,  2 
£dw.  Ch.  K.  127,  the  Y.  Ch.  discharged  a  purchaser  from  his  contract 
under  a  decree  of  foreclosure  of  a  mortgage,  on  the  ground,  that  the 
remainder  man,  who  had  the  first  estate  of  inheritance  had  not  been 
made  a  party.  The  widow  and  daughter  of  the  mortgagor  were  the  only 
parties  :  and  they  were  tenants  for  life  only  under  the  will  of  the  mort- 
gagor. This  was  not  sufficient.  In  Gore  v.  Stackpole,  1  Dow's  P. 
R.  18,  a  foreclosure,  in  a  similar  case,  was  opened  by  a  remainder 
man  fifty  years  afterwards.  It  was  done  upon  the  opinions  of  Lords 
Redesdale  and  Eldon. 

In  Foster  v.  Briggs,  3  Mass.  315,  where  the  plaintiff  made  an  at- 
tachment of  land,  which  was  under  an  incumbronce  to  its  full  value* 
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In  sales  by  auction  or  private  agreement,  the  contract 
is  complete  when  the  agreement  is  signed  ;  but  a  different 
rule  prevails  in  sales  before  a  Master ;  the  purchaser  is 
not  considered  as  entitled  to  the  benefit  of  his  contract 
till  the  Master's  report  of  the  purchaser's  bidding  is 
absolutely  confirmed  ;  and  1  shall  now  proceed  to  show 
(*)what  steps  a  purchaser  must  take  to  obtain  an  abso^ 
lute  confirmation  of  the  Master's  report(23). 

The  purchaser  must  first,  at  his  own  expense,  procure 
a  report  firom  the  Master,  of  his  being  the  best  bidder  for 
the  lot  he  has  purchased.  After  the  report  is  filed,  and 
an  office-copy  of  it  taken  by  the  purchaser,  he  must,  at 
his  own  expense,  apply  to  the  Court  by  motion,  of  which 
no  notice  need  be  given(9),  that  the  purchase  may  be 
confirmed.  Upon  this  application  the  order  will  be  con- 
firmed nisi(r)j  that  is,  unless  cause  be  shown  against  the 
same  in  eight  days  after  service.  The  purchaser  must, 
at  his  own  expense,  procure  an  office-copy  of  this  order 
from  the  Register(I).  If  no  cause  be  shown  within  the 
eight  days,  the  purchaser  must,  at  his  own  expense,  apply 
to  the  Court  to  confirm  the  report  absolutely,  which  will 

{q)  See  Parker's  Analysis,  141. 

(r)  For  a  form  of  the  order,  see  2  Fowler's  Pract  308. 

(I)  See  3  &  4  W.  4,  c.  94,  s.  10. 


Four  days  after  he  assisted  ia  a  negotiation  by  which  the  incumbrance 
was  removed  ;  and  the  premises  sold  to  one  6.  under  whom  the  de- 
fendant claimed.  Parsons,  C.  J.  ^'  Whether  at  this  time  (the  time  of 
sale)  his  not  disclosing  his  attachment,  but  assisting  in  the  transaction 
was  such  a  fraud  upon  6.,  as  shall,  at  law,  defeat  his  attachment,  it  is 
not  necessary  now  to  decide,  as  the  justice  of  the  case  can  be  attained 
by  the  decision  of  another  question.  I  am  satisfied  that,  were  we  sit- 
ting here  as  a  court  of  Chancery,  with  all  the  equitable  powers  of  that 
court,  we  ought  to  set  aside  the  plaintiff's  attachment,  on  account  of  his 
fraudulent  concealment  of  it  disclosed  in  the  case." 

(23)  See  MoneU  v.  Lawrence^  12  Johns.  Rep.  521.  contra. 
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be  done  of  course(^),  on  an  affidavit  of  the  service  of  the 
order(/),  and  a  certiiSicate  of  no  cause  having  been  shown. 
The  certificate  is  obtained  from  the  Register  by  applica- 
tion to  the  entering  clerk,  and  leaving  the  order  nisi  the 
day  before.  Notice  of  this  application  need  not  be 
given(n).  But  if  he  be  served  with  notice  of  a  motion  to 
open  the  biddings,  he  cannot  regularly  proceed  to  confirm 
his  report  absolutely(a:). 

If  after  having  obtained  the  order  nm,  the  purchaser 
neglects  to  confirm  the  order,  the  vendor  himself  may 
make  the  motion(^). 

The  bidder  not  being  considered  as  the  purchaser 
{*)until  the  report  is  confirmed,  is  not  liable  to  any  loss 
by  fire  or  otherwise  which  may  happen  to  the  estate  in 
the  interim(2:) ;  nor  is  he,  until  the  confirmation  of  the 
report,  compellable  to  complete  his  purchase(a);  but 
upon  the  report  being  confirmed,  he  will  be  compelled  to 
carry  the  contract  into  execution(6)! 

If  the  purchaser  neglect  to  complete  his  purchase,  the 
practice  is,  to  confirm  the  report,  and  then  if  the  purchas- 
er is  supposed  to  be  responsible,  to  get  an  order  to  inquire 
whether  the  party  can  make  out- a  good  title(c),  and  if  he 
can,  to  obtain  an  order  upon  the  purchaser  to  complete 


(s)  For  a  form  of  the  order,  sec  2  Fowler's  Pract.  311. 

(1)  For  forms  of  the  affidavit,  see  2  Turn.  Fract.  603.  622 ;  Parker's 

Jnal.  98 ;  2  Fowl.  Pract.  310. 
(tt)  See  1  Turn.  Pract.  129. 
(x)  Tansktart  v.  Collier,  2  Sim.  &  Stu.  60a 
iy)  Chillingworth  v.  Chillingworth,  1  Sim.  &  Stu.  29  L 
{2)  Ex  parte  Minor,  11  Yes.  jun.  659;  see   13  Yes.  jun.  618;  I 

Jac.  &  Walk.  639. 

(a)  Anon.  2  Yes.  jun.  335. 

(b)  Barker  v,  Holford,  and  £ggington  v,  Flavel,  2  Anstr.  344,  cited. 

(c)  Notice  must  he  given  of  the  motion  for  this  order.     For  a  form 
of  the  notice,  see  2  Turner,  650. 
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his  purchase(rf)(I)  ;  but  if  the  purchaser  is  unable  to 
complete  his  purchase,  then  on  the  report  being  confirm- 
ed,  it  is  moved  to  discharge  him  from  the  bidding(c), 
and  notice  of  this  motion  must  be  given  to  the  purcbas- 
er(X)-  But  a  purchaser  will  not  be  permitted  to  baflSe 
the  Court;  and  therefore,  instead  of  discharging  the 
purchaser  from  his  bidding,  the  Court  will,  if  required, 
make  an  order  that  he  shall,  within  a  given  time,  pay  the 
money,  or  stand  committed(^)(24). 

(d)  See  2  Fowl.  Pract  318,  325. 

(e)  Cunningham  «.  Williams,  2  Anstr.  344. 

(/)  For  a  form  of  the  notice,  see  2  Turn.  Pract.  661. 
{g)    Lansdown  tj.  J^lderton,  14  Ves.  jun.  612. 


(I)  A  motion  was  made  before  Lord  Erskine,  that  the  purchase- 
money  should  be  paid  in  by  the  purchaser.  The  purchaser  did  not  ap- 
pear. After  consulting  the  Register,  who  had  searched  for  precedents, 
and  expressing  his  unwillingness  to  do  any  thing  to  prejudice  sales  by 
the  Court,  the  Chancellor  refused  the  motion,  but  ordered  the  title  to  be 
referred  to  the  Master ;  and  then,  he  said,  if  a  good  title  could  be  made 
he  would  compel  payment  ^f  the  money  according  to  the  usual  practice. 
Anon.  Ch.  22d  July,  1806,  MS. 


(24)  A  purchaser  cannot  object  to  any  defect  of  title  at  a  sheriflPs 
sale,  of  which  he  had  notice.  Therefore,  where  lands  were  taken  in 
execution ;  and  at  the  time  of  sale  by  the  sheriff  one  H.  F.  gave  public 
notice  that  the  land  was  his,  and  not  the  execution  debtor's  :  held,  that 
the  vendee  could  not  avail  himself  of  such  defect  in  the  title  as  a  de- 
fence against  paying  the  purchase  money.  (Friedly  v.  Scheetz,  8  9. 
&  R.  268.) 

Duncan,  J.  in  delivering  the  judgment  of  the  court  said  "  the  sheriflT 
conveys  to  the  purchaser  a  free  and  clear  estate,  as  fully  and  amply,  as 
they  were  in  the  debtor.  He  enters  into  no  covenant.  Inadequacy 
of  price  alone  is  no  objection  to  a  sale  under  process  of  law.  1 1  Johns. 
665.  The  rule  of  caveat  emptor  is  binding  on  every  purchaser  at  a 
sheriff's  sale.  Fraud,  a  clear  mistake  in  the  description  of  the  proper- 
ty, its  situation,  its  dimensions,  would  raise  a  different  question.  The 
learned  judge  added  in  conclusion  in  respect  to  a  resale  that,  **  the  court 
were  not  called  upon  to  give  an  opinion  ;"  but  said,  **  here  the  resale 
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(*)Whea  the  report  is  absolutely  confirmed,  the  pur- 
chaser is  entitled  to  a  conveyance  on  payment  of  the 
purchase-money,  and  may,  after  giving  notice  of  his 
intention(A),  apply  to  the  Court  for  leave  to  pay  his 
purchase-money  into'  the  Bank(i),  and  to  be  let  into  pos- 
session of  the  estate ;  but  this  application  should  of 
course  not  be  made -until  the  title  be  approved  of(k). 
When  the  money  is  paid  according  to  the  order,  the  pur- 
chaser must,  at  his  own  expense,  obtain  a  certificate  of 
the  payment  of  it. 

If  the  estate  be  subject  to  an  incumbrance,  which 
appears  upon  the  report,  the  purchaser  should,  after 
^ving  notice  of  his  intention  (/),  apply  to  the  Court  for 
leave  to  pay  ofi*  the  charge,  and  to  pay  the  residue  of  the 
purchase-money  into  the  Bank.     But  where  an  incum- 

{h)  For  forms  of  the  notice,  see  2  Turn.  Pr.  647 ;  Park*  Anal.  140. 
(f)  For  the  mode  of  paying  the  money  into  the  Bank,  see  1  Turn. 
Pract  210 ;  and  for  a  form  of  the  order,  see  2  Fowl.  Pract.  313. 
(it)  See  2  Fowl.  Pract.  317. 
(/)  For  a  form  of  such  notice,  see  2  Turn.  Pract.  648. 


was  at  the  risk  of  the  purchaser,  and  on  a  resale  made  by  a  sheriff  for 
the  purchaser's  non-compliance,  the  purchaser  would  not  be  entitled  to 
any  surplus,  though  he  would  be  accountable  for  any  deficiency." 
Bat  where  the  resale  is  on  account  of  the  purchaser,  it  is  difierent. 
The  case  of  Webster  et  al.  v.  Hoban,  7  Cranch,  399,  was  an  action  on 
the  sale  itself;  and  the  condition  of  the  sale  was,  that  the  purchaser 
should  secure  the  purchase  money  within  30  days ;  and  in  default  of.  so 
doing  the  property  was  to  be  resold  on  his  account.  The  court  held, 
that  the  purchaser  was  clearly  entitled  to  the  surplus.  In  respect  to 
the  case  first  cited,  it  may  be  observed  that,  "  if  the  defendant  had  not 
given  the  obligation,  the  sheriff  might  have  returned  the  property  to  the 
next  bidder,  sold  again,  and  have  sued  for  the  difference ;  or  he  might 
have  made  a  special  return,  that  the ,  premises  were  knocked  down  to 
the  defendant,  and  that  he  not  having  paid  the  purchase  money,  there- 
fore the  premises  remained  unsold."  Tantinger  v,  Pole,  1  Dall.  458. 
Or,  he  might  as  he  did  in  that  case,  return  them  sold,  tender  the  convey- 
ance, and  sue  for  the  purchase-money  on  the  obligation. 
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bi^nce  on  the  estate  does  not  appear  on  the  report,  and 
any  of  the  parties  refuse,  or  are  incompetent  to  consent, 
a  purchaser  cannot  apply  any  part  of  his  purchase-money 
in  discharge  of  the  incumbrance,  though  perhaps,  if  the 
parties  be  all  competent  to  consent,  and  do  consent,  it 
may  be  doneCm). 

Where  two  or  more  persons  purchase  one  lot,  the 
money  must  be  paid  altogether ;  the  Court  will  not  allow 
them  to  pay  their  proportions  separately,  on  account  of 
the  confusion  which  might  ensue(n). 

A  purchaser  under  a  decree  is  entitled  to  be  let  into 
possession  of  the  estate  from  the  quarter-day  preceding 
his  purchase,  paying  his  money  before  the  followii^ 
(*)one(o).  But  this  rule  does  not  apply  to  a  colliery, 
which  is  considered  as  a  trade.  The  profits  are  settled 
monthly,  and  therefore  the  purchaser  is  entitled  to  the 
profits  only  from  the  commencement  of  the  month  in 
which  he  purchased,  paying  his  purchase-money  in  the 
course  of  that  month(jp). 

If  a  life  interest  in  stock  be  sold,  the  purchaser  is 
entitled  to  the  dividend  which  becomes  due  after  the 
sale,  although  it  falls  due  the  very  day  after(9). 

A  purchaser  is  not  entitled  to  the  rents  for  a  period 
beyond  the  quarter-day  preceding  the  payment  of  his 
money,  merely  because  he  has  been  ready  to  complete 
his  purchase,  and  had  his  money  ready  lying  dead  in 
a  banker's  -  hands ;  for  he  might  have  moved  to  pay  the 
money  into  Court,  when  it  would  have  been  laid   out : 

(m)  V.  Stretton,  1  Ves.  jun.  266. 

(n)  Darkin  v*  Marye,  1  Anst  22. 

(o)  Twigg  V.  Fifield,  13  Ves.  jun.  617 ;  see  Garrick  v.  Earl  Cam- 
den, 2  Cox,  231 ;  vide  post.  ch.  10. 

(p)  Wren  r.  Kirton,  8  Yes.  jun.  502  ;  Williams  v.  Attenborough,  1 
Turn.  70. 

{q)  Anson  v.  Towgood,  1  Jac.  &  Walk.  637. 
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and  this,  if  done  by  special  application,  would  not  have 
been  an  acceptance  of  the  title(r). 

If  a  purchaser  enter  into  possession,  he  will  be  com- 
pelled to  pay  the  money  into  Court,  although  he  entered 
with  the  permission  of  the  parties  in  the  cause.  The 
Court  only  can  give  such  permission(5). 

When  the  report  is  absolutely  conlfirmed,  and  every 
thing  arranged,  the  draft  of  the  conveyance  must  be 
drawn  by  the  purchaser's  solicitor,  and  either  settled  by 
the  Master,  if  the  parties  insist  upon  it,  or,  which  is 
more  customary,  by  a  conveyancing  counsel  of  whom  the 
Master  approves.  Sufficient  time  must  be  allowed  for 
copies  to  be  made  for  such  parties  in  the  cause  as  require 
(*)them,  and  then  warrants  must  be  taken  out  to  proceed 
on  the  draft.  The  Master's  clerk  will,  at  the  purchaser's 
expense,  ingross  the  deed,  procure  the  report  or  certificate 
of  its  being  allowed,  and  then  deliver  the  deeds  to  the 
purchasers ;  and  it  is  usual  to  obtain  the  Master's  signa- 
ture to  every  skin.  The  report  must  be  filed,  and  an 
office-copy  of  it  taken  (/). 

It  is  usual,  however,  to  so  word  decrees,  that  the  draft 
shall  not  go  before  the  Master  unless  the  parties  differ. 
Where  this  mode  is  adopted,  the  business  is  transacted 
in  the  same  way  as  upon  a  sale  by  private  contract,  un- 
less the  parties  cannot  agree,  in  which  case,  resort  is  had 
to  the  Master. 

When  the  deeds  have  been  properly  executed  by  all 
necessary  parties,  an  affidavit  of  the  due  execution  of 
them  must  be  made,  and  filed  in  the  affidavit  office,  and 
an  office-copy  of  the  affidavit  must  be  taken :  this  being 
done,  the  money  directed  to  be  paid  in  consequence 
thereof,  may  be  procured  in  the  usual  manner(t«). 

(r)  Barker  r.  Harper,  Coop.  82. 

(s)  AnoD.  L.  I.  Hal],  16  July  1816,  MS. 

(/)  1  Turn.  Pract.  145. 

(tt)  1  Turn.  Pract  146. 
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If  the  parties  disagree  as  to  the  aecessary  parties,  &c. 
to  the  conveyance,  the  Master  will  report^his  approbation 
of  the  draft,  as  settled  by  him.  To  this  report  exceptions 
may  be  taken(x),  and  then  the  question  will  come  before 
the  Court  in  a  regular  way. 

So  if  the  parties  differ  as  to  the  validity  of  the  title 
to  the  estate,  the  Master  must  make  his  report  upon 
the  title,  to  which  exceptions  may  in  like  manner  be 
taken(y). 

If  the  title  prove  bad,  the  purchaser  will  be  paid  the 
costs  of  the  reference  out  of  the  funds  in  the  cause(z) ; 
(*)and  if  there  are  no  funds  in  Court,  the  plaintiff  will  in 
a  common  case  be  ordered  to  pay  the  purchaser  his  costs 
in  the  first  instance(a). 

In  a  case  where  there  was  error  in  the  decree  under 
which  the  estate  was  sold,  the  purchaser  was  discharged, 
upon  motion,  from  his  purchase,  although  the  parties 
were  proceeding  to  rectify  it(6). 

If  a  purchaser  of  an  estate  under  a  decree  of  the  Court, 
after  the  absolute  confirmation  of  the  report,  and  before 
any  conveyance  made  to  him,  die,  having  devised  his 
interest  therein,  the  Court  will  order  a  conveyance  to  be 
made  to  the  devisees,  without  the  consent  of  the  testa- 
tor's heir  at  law,  where  he  is  an  infant(c). 

If  an  estate  directed  to  be  sold  before  a  Master,  is  sold 
by  private  contract,  or  in  any  other  manner  contrary  to 
the  order  of  the  Court,  and  not  actually  conveyed  t^  the 
purchaser,  the  Court  will  not  take  notice  of  the  sale,  but 
will  direct  the  estate  to  be  sold  before  the  Master,  accord- 

(x)  Lloyd  V.  Griffith,  1  Dick.  103 ;  Tipping  v.  Gartside,  2  Fowl. 
Pract.  328  ;  Wakeman  v.  Duchess  of  Rutland,  3  Yes.  jun.  504. 
(y)  For  forms  of  exceptions,  see  2  Turn.  Pract.  589. 
(z)  Reynolds  v.  Blake,  2  Sim.  &  Stu.  117. 
(a)  Smith  v.  Nelson,  2  Sim.  &  Stu.  557. 
(6)  Lechmere  v.  Brasier,  2  Jac.  &  Walk.  287. 
(c)  The  King  v.  Gregory,  4  Price,  380. 
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ing  to  the  dccree(€?)(26).  And  a  person  who  has  notice 
of  the  decree  cannot  be  advised  to  purchase  the  estate 
unless  it  be  sold  before  the  Master(e) :  and  the  money 
should  be  paid  into  court  and  not  to  the  party(y). 

If  an  estate  be  sold  contrary  to  the  order  of  the  Court, 
and  the  purchaser  had  notice  of  the  decree,  he  will  have 
oo  remedy(26)  ;  but  if  he  bought  without  notice,  he  may 
recover  at  law  for  breach  of  the  agreement(^). 

A  sale  before  a  Master  is  not  within  the  statute  of 
frauds,  and  after  confirmation  of  the  Master's  report  of  the 
(*)best  purchaser,  the  sale  will  be  carried  into  effect  even 
against  the  representative  of  the  purchaser,  although  he 
di(j  not  subscribe ;  the  judgment  of  the  Court  taking  it 
out  of  the  statute(A). 

And  even  if  the  authority  of  an  agent  not  being  ad- 
mitted cannot  be  proved,  yet  if  the  Master's  report  could 
be  confirmed,  the  sale  would  be  carried  into  execution 
unless  some  fraud  were  proved(t). 

As  a  purchaser  under  a  decree  does  by  the  act  of  pur- 
chase submit  himself  to  the  jurisdiction  of  the  Court,  he 
may,  if  he  obtain  possession  of  the  estate  before  the  con- 


(d)  Annesley  v.  Ashutst,  8  P.  Wms.  282.     See  and  conaider  expar* 
U  Hughes,  6  Yes.  jun.  617. 

(e)  See  2  vol.  Ga.  and  Opin.  224, 226. 
(/)  See  2  Scbo.  &  Lef.  681. 

d:)  Kaymond  v.  Webb,  Lofil,  66  :  See  Mortlock  v.  Buller,  10  Yes. 
Jan.  314. 

(A)  Att.  Gen.  v.  Day,  1  Yea.  218. 

(0  Ibid.  

(25)  Sales  of  mortgaged  lands,  under  a  decree,  must  be  made  by  a 
master,  or  under  his  immediate  direction.  A  sale  by  a  person  deputed 
for  the  purpose  by  a  master,  in  his  absence,  is  irregular,  and  will  be  set 
aside.     Heyerv>  DeaveSj  2  Johns.  Ch.  Rep.  164. 

(26)  See  Qmrle$  v.  Laey,  4  Munf.  261. 
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tract  is  completed,  be  restrained  by  injunction  from  com* 
mitting  waste(j). 


SECTION  11. 


Of  opening  the  Biddings j  and  of  rescinding  the  ConiracL 


Thus  far  we  have  traced  a  sale  before  a  Master  where 
no  opposition  is  made  to  the  absolute  confirmation  of  the 
Master's  report  of  the  best  bidder,  and  the  sale  is  regu- 
larly concluded.  But  where  estates  are  sold  before  a 
Master  under  the  decree  of  a  court  of  equity,  the  Court 
considers  itself  to  have  a  greater  power  over  the  contract 
than  it  would  have  were  the  contract  made  between  party 
and  party(A;)  ;  and  as  the  chief  aim  of  the  Court  is  to  ob- 
tain as  great  a  price  for  the  estate  as  can  possibly  be  got, 
it  is  in  the  habit  of  opening  the  biddings  after  the  estate 
is  sold(27).     It  seems  to  have  been  thought  that  the 

(j)  Cassamajor  «•  Strode,  1  Sim.  &  Stu.  381. 
{k)  See  1  P,  Wins.  747. 


(27)  See  Fairfax  v.  JMwe's  Ears.  4  Munf.  124.     Ford  v.  Herron, 
4  Munf.  316.     Wood's  Exr.  v.  Hudson,  6  Munf.  423. 

In  the  State  of  JVeto-ForA:,  the  English  practice  of  opening  biddings 
at  a  master's  sale,  is  not  adopted  :  But  where  the  executors  of  a  mort- 
gagee were  innocently  misled,  and  induced  to  believe,  that  the  sale  of 
the  premises  would  not  take  place  on  the  day  appointed,  and  there  be- 
jng  no  culpable  negligence  on  their  part,  the  court,  under  the  special  cir- 
cumstances of  the  case,  set  aside  the  sale,  and  ordered  a  re-sale,  on 
condition  that  the  defendant  should  pay  the  purchaser  all  his  costs  and 
expenses,  and  the  costs  of  the  application,  thoagh  the  sale  was  perfect- 
ly &ir.  Williamson  v.  DaU,  3  Johns.  Ch.  Rep.  290.  See  Lansing  v. 
M*Phersanj  3  Johns.  €h.  Rep.  424. 
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(*)same  rule  may  be  exten<fed  to  sales  under  a  commission 
of  bankruptcy(/).  This,  however,  never  has  been  done, 
nor  is  there  any  reason  to  apprehend  that  so^ischievous 
an  extension  of  the  rule  will  ever  take  place. 

Where  a  person  is  desirous  of  opening  a  bidding,  he 
must,  at  his  own  expense,  apply  to  the  Court,  by  motion 
for  that  purpose,  stating  the  advance  offered.  Notice  of 
the  motion  must  be  given  to  the  person  reported  the  pur- 
chaser of  the  lot,  and  to  the  parties  in  the  cause(m).  If 
the  Court  approve  of  the  sum  offered,  the  application  will 
be  granted,  and  on  the  order  being  drawn  up,  entered 
and  served,  a  new  sale  must  be  had  before  the  Master. 
The  order  is  made  at  the  Expense  of  the  person  opening 
the  biddings,  and  he  must  bear  the  expense  of  paying  in 
his  deposit,  and  pay  the  costs  of  the  first  purchaser(n), 
and  interest  at  the  rate  of  4/.  per  cent,  on  such  part  of  the 
purchase-money  as  the  Master  shall  find  to  have  lain 
dead(o). 

Mere  advance  of  price,  if  the  report  of  the  purchaser 
being  the  best  bidder  is  not  absolutely  confirmed,  is  suf- 
ficient to  open  the  biddings,  and  they  will  be  opened  more 
than  once,  even  on  the  application  of  the  same  person,  if 
a  sufficient  advance  be  offered^?) ;  but  the  Court  will 
stipulate  for  the  price,  and  not  permit  the  biddings  to  be 
opened  upon  a  small  advance(9)  ;  and,  although  an  ad- 
vance of  10  per  cent,  used  generally  to  be  considered  suffi- 

(/)   Ex  park  Partington,.!  Ball  &  Beatty,  209. 

(m)  For  a  form  of  the  notice,  see  2  Turn.  Pract.  649,  650. 

(n)  2  Fowl.  Pract.  318  ;  1  Turner's  Pract  131. 

(o)  This  was  directed  on  opening  the  biddings  for  Gen.  Birch's  es- 
tate, MS. 

(p)  ScoU  V.  Nisbitt,  3  Bro.  C.  C.  475;  Hodges  v.  Jones,  2  Fowl. 
Pract.  318;  see  Baillie  v.  Cbaigneau,  6  Bro.  P.  G.  byToml.  313; 
Preston  «.  Barker,  15  Yes.  jun.  140. 

(9)  Anon.  1  Ves.  jun.  463  ;  Anon.  2  Ves.  jun.  487 ;  Upton  v. 
Lord  Ferrers,  4  Ves.  jun.  700 ;    and  Anon.  5  Ves.  jun.  148. 
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(*)cient  on  a  large  sum,  yet  no  such  rule  now  prevails(r) ; 
but  in  the  case  of  a  sale  under  a  creditor's  suit,  the  Court 
permitted  the  biddings  to  be  opened,  upon  an  advance  of 
6  per  cent  on  10,000/.(5).  An  advance  of  360/,  upon 
5,300/.  was  refused,  and  it  was  said  that  the  former  cases 
only  established  that  where  an  advance  so  large  as  500/. 
is  offered  the  Court  will  act  upon  it,  though  it  be  less 
than  10  per  cent(^).  Biddings,  it  seems,  will  not  be 
opened  unless  40/.  at  least  be  offered  in  advance(ti) ; 
and  the  common  rule  does  not  apply  to  a  colliery(t(7). 

The  determinations  on  this  subject  assume  a  very  dif- 
ferent aspect  when  the  report  is  absolutely  confirmed. 
Biddings  are  in  general  not  to  be  opened  after  confirma- 
tion of  the  report(a:) :  increase  of  price  alone  is  not  suf- 
ficient, however  large,  although  it  is  a  strong  auxiliary 
argument  where  there  are  other  grounds. 

In  a  case(y),  however,  before  Lord  Rosslyn,  this  rule, 
although  so  frequently  acknowledged  and  acted  upon, 
was  not  attended  to,  but  biddings  were  opened  after  the 
report  was  absolutely  confirmed,  merely  on  an  advance  of 
price.     This  case  is  now  completely  overruled. 

But  very  particular  circumstances  may  perhaps  induce 

(r)  Andrews  v.  Emerson,  7  Yes.  jun.  4;  White  v.  Wilson,  14  Yes. 
jun.  151.     See  Anon.  3  Madd.  494. 

{$)  Brooks  V.  Snaith,  3  Yes.  &  Bea.  144. 

(<)  Garstone  v»  Edwards,  1  Sim.  &  Stu.  20  ;  Lefroy  v.  Lefroj,  2 
RusB.  606. 

(u)  Farlow  «w  Weildon,  4  Madd.  460  ;  Brookfield  v.  Bradley,  1  Sim. 
&  Stu.  23. 

(to)  Williams  v.  Attenborongh,  1  Turn.  70. 

{x}  2  Yes.  jun.  53  ;  Scott  v.  Nisbitt,  3  Bro.  C.  C.  475  ;  Beyer  v. 
Blackwell,  3  Anstr.  656;  Prideaux  v.  Prideaux,  1  Bro.  C.  C.  287;  2 
Yes.  jun.  53  ;  1  Cox,  35. 

(y)  Cbetham  d.  Grugeon,  5  Yes.  jun.  86  ;  and  see  his  Lordship's  de- 
cision in  Prideaux  v.  Prideaux,  ubi  sup.  when  Lord  Commissioner. 
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the  Court  to  open  the  biddings  after  confirmation  of  the 
report,  if  the  advance  be  considerable(I). 

(*)Thus,  in  a  case(z)  where  the  owner  of  the  estate  (who 
joined  in  a  motion  for  the  purpose  of  opening  biddings 
after  the  report  was  absolutely  confirmed)  was  in  prison 
at  the  time  of  the  confirmation,  and  it  appeared  that  he 
would  have  opened  the  biddings  before  confirmation  of 
the  report,  had  he  been  able,  and  had  even  directed  per- 
sons to  bid  more  than  what  the  estate  sold  for,  who  de- 
ceived him,  and  an  advance  of  4,000/.  (being  more  than 
one  fourth  of  the  original  purchase-money)  was  offered, 
the  biddings  were  opened  on  the  deposit  of  the  4,000/. 
being  made. 

Strong  as  the  circumstances  in  this  case  were,  Lord 
Eldon,  in  a  late  case,  expressed  great  disapprobation  of  the 
decision,  and  determined  generally,  that  after  a  purchaser 
has  confirmed  his  report,  unless  some  particular  principle 
arises  out  of  his  character,  as  connected  with  the  owner- 
ship of  the  estate,  or  some  trust  or  confidence,  or  his  own 
conduct  in  obtaining  his  report,  the  bidding  ought  not  to 
be  opened  (a). 

And  Lord  Redesdale,  also,  in  a  case  before  him,  held 
that  biddings  could  not  be  opened  after  the  report  was 
absolutely  confirmed,  unless  on  the  ground  of  fraud  on 
the  part  of  the  purchaser.  And  he  considered  it  to  the 
advantage  of  suitors  to  observe  greater  strictness  in  open- 
ing biddings,  as  it  would  procure  better  sales(6). 

(z)  Watson  t.  Birch,  2  Ves.  jun.  61  ;  4  Bro.  C.  C.  172. 
(a)  Mocice  v.  the  Bishop  of  Durham,  11  Yes.  jun.  57. 
(h)  Fergus  «•  Gore,  1  Schoales  &  Lefroy,  350. 


(I)  In  Ireland,  a  sale  under  a  decree  was  actually  set  aside  after  the 
purchaser  was  put  in  possession,  and  the  conveyance  to  him  executed 
and  registered,  because  another  person  offered  2002.  more  than  the  pur- 
chaser'had  paid.     Conran  v.  Barry,  Yern.  and  Scriv.  111.     See  JEJ:r 

pari€  Partington,  1  Ball  and  Beatty,  209. 
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In  a  still  later  case,  Lord  Eldon  adhered  to  the  same 
rule,  and  said  that  he  could  not  do  a  thing  more  mis- 
chievous to  the  suitors  than  to  relax  further  the  binding 
nature  of  contracts  in  the  Master's  office  :  half  the  estates 
(*)that  are  sold  in  the-  Court  being  thrown  away  upon  the 
speculation  that  there  will  be  an  opportunity  of  purchasing 
them  afterwards  by  opening  the  biddings(c). 

Fraud  will,  of  course,  be  a  sufficient  ground  for  opening 
the  biddings.  Therefore,  if  the  parties  agree  not  to  bid 
against  each  other(rf),  or  a  survey  be  made  of  an  estate 
with  some  degree  of  collusion  with  the  tenants^e),  and 
it  misrepresents  the  value  and  quality  of  the  estate,  and 
some  of  the  purchasers  are  aware  of  this  fraud  in  making 
the  survey,  and  the  owner  is  ignorant  of  it ;  or  the  pur- 
chaser of  the  estate  be  partner  with  the  solicitor  of  the 
cause,  and  is  in  possession  of  some  particular  knowledge 
to  the  benefit  of  which  the  other  parties  were  eui\lled(f); 
in  all  these  cases  the  Court  would  open  the  biddings, 
although  the  report  had  been  absolutely  confirmed. 

Where  the  biddings  are  opened,  the  advance  is  ordered 
to  be  deposited  immediately(g-),  and  the  costs  of  the 
purchase!  to  be  paid  by  the  persons  opening  the  bid- 
dings(A);  but  the  Court  will  not  direct  the  Master  to 
allow  a  specific  expense(i). 

If  the  biddings  are  opened,  the  estate  may  be  allotted 
for  sale  in  a  different  manner  to  what  it  at  first  was(y)'. 

(c)  White  t>.  Wilson,  14  Ves.  jun.  151. 

{d)  See  2  Yes.  jun.  52. 

(«)  Ryder  v.  Gower,  6  Bro.  P.  C.  148 ;  and  see  2  Ves.  jun.  63. 

(/)  Price  V.  Moxon,  July  14,  1754,  before  Lord  Hardwicke.  See 
6  Bro.  P.  C.  155 ;  2  Ves.  jun.  54. 

{g)  Anon.  6  Ves.  jun.  513. 

(h)  See  Watts  v.  Martin,  4  Bro.  C.  €.  113 ;  and  see  ibid.  178  ; 
Upton  V,  Lord  Ferrers,  4  Ves.  jun.  700. 

(t)  Annon.  1  Ves.  jun.  286. 

if)  Watts  V.  Martin,  4  Bro.  C.  C.  113. 
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As  the  biddings  are  opened  for  the  benefit  of  the  suitor, 
no  other  person  will  be  favored  in  that  respect. 

Thus,  upon  a  motion  to  open  a  bidding  of  5,020/.(A;) 
upon  the  ground  of  mistake  as  to  the  time  of  sale,  and  an 
over-bidding  of  150/. ;  the  Lord  Chancellor  refused  it, 
(*)sajing,  he  would  not  open  it  for  a  less  sum  than  500/. 
and  that  the  circumstance  that  the  bidder  was  too  late 
was  no  ground  at  all. 

The  person  who  is  desirous  of  opening  the  biddings 
having  4>een  present  at  the  sale,  is  no  objection  to  their 
being  opened,  although  a  greater  advance  may,  on  that  ac- 
count, be  required(/).  Nor  is  it  material  that  the  appli- 
cant is  entitled  to  a  part  of  the  produce  of  the  estates(m). 

A  man  opening  the  biddings  on  behalf  of  a  person 
not  in  existence,  will  himself  be  decreed  to  be  the  pur- 
chaser(n). 

Where  a  person  is  permitted  to  open  the  biddings  upon 
the  usual  terms,  paying  the  costs,  and  making  a  deposit, 
and  the  estate  is  bought  by  another  person,  the  person 
opening  the  biddings  is  entitled  to  take  back  his  deposit ; 
but  he  is  not  entitled  to  an  allowance  for  his  costs,  as  they 
are  in  the  nature  of  a  premium  paid  by  him  for  the  oppor- 
tunity of  bidding(o). 

Under  special  circumstances,  however,  they  might  be 
allowed.     If  a  person  come  forward  for  the  benefit  of  the 

(h)  Anon.  1  Yes.  jun.  453. 

(/)  Rigbjr  V.  M'Namara,  6  Ves.  jun.  117.  See  Tail  v.  Lord  North- 
wick,  5  Ves.  jun.  565 ;  see  15  Ves.  jun.  14 ;  and  see  M'Cullock  «. 
Cotbach,  3  Madd.  314,  where  the  Vice-Chancellor  ruled  contra;  but 
the  rule  is  established  by  Thomhill  v.  ThornhiD,  2  Jac.  k  Walk.  347 ; 
Pearson  r.  Pearson,  13  Price,  213;  Tyndale  «.  Warre,  1  Jac.  626; 
Lefroy  v.  Lefroy,  2  Auss.  606. 

(m)  Hooper  v.  Goodwin,  Coop.  96. 

(n)  Moleswortb  i7.  Opie,  1  Dick.  289. 

(o)  Rigby  V.  M*Namara,  6  Ves.  jun.  466  ;  Earl  of  Macclesfield  v. 
Blake,  8  Ves.  jun.  214  ;  Trefusis  v.  Clinton,  1  Ves.  &  Beam.  361. 
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family,  and  the  estate  at  the  first  sale  was  knocked  down 
by  mistake,  or  sold  at  a  great  under-value,  he  will  be 
allowed  his  expenses(j9). 

It  seems,  that  if  a  person  purchase  several  lots  of  an 
(*)estate,  and  the  biddings  are  opened  as  to  one,  he  shall 
have  an  option  to  open  them  all(Qr). 

In  two  late  cases  the  distinction  was  taken  that  where 
the  lots,  the  biddings  for  which  are  sought  to  be  opened, 
were  purchased  before  the  other  lots  bought  by  the  same 
purchaser,  he  is  entitled  to  have  the  biddings  opened  as 
to  all  the  lets(r). 


If  a  purchase  be  rescinded,  and  the  purchaser  has 
paid  his  money  into  court,  and  it  has  been  laid  out 
upon  his  application^  he  is  to  take  back  the  stock,  whether 
the  funds  have  fallen  or  risen  since  the  investment(5). 

The  authority  which  the  Court  has  over  these  contracts 
enables  it  in  a  proper  case  to  relieve  the  purchaser  as 
well  as  the  suitor. 

Therefore,  where  the  contract  is  inequitable,  the  pur- 
chaser, on  submitting  to  forfeit  his  deposit,  will  be  dis- 
charged from  his  purchase(^).  Where,  however,  the  con- 
tract is  not  inequitable,  a  purchaser  must  proceed  in  his 
purchase,  and  will  not  be  permitted  to  forfeit  his  deposit, 
and  abandon  the  contract,  however  disadvantageous  it 
may  be. 

Thus,  on  an  application  to  the  Court  by  the  persons 
who  opened  the  biddings  for  General  Birch's  estate(u)9 
to  forfeit  their  deposit,  which  was  resisted  by  the  creditors 

(p)  Earl  of  Macclesfield  v.  Blake,  uhi  sup. ;  Owen  v.  Foulks,  9 
Yes.  jun.  348;  West  v.  YinceDt,  12  Yes.  jun.  6. 

(q)  See  2  Anstr.  657 ;  ex  parU  Tilslej,  4  Madd.  227.  n. 
(r)  Price  V.  Price,  1  Sim.  &  Stu.  386. 
(8)  Hodder  v.  Ruffin,  Y.  C,  21  Mar.  1825,  MS. 
(0  Savile  v.  Savile,  1  P.  Wms.  745. 
'  («)  MS. ;  and  aee  SeweU  v.  Johnson,  Bumb.  76. 
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for  whose  benefit  the  estate  was  sold;  the  Court  held 
the  purchasers  to  their  bargain,  and  would  not  permit 
them  to  rescind  the  contract,  although  they  had  given 
a  price  which  was  considered  much  beyond  the  value  of 
the  estate. 

(*)But  where  the  purchaser  has  by  mistake  given  an  un- 
reasonable  price  for  the  estate,  the  Court  will  in  a  proper 
case  wholly  rescind  the  contract. 

This  equity  was  enforced  in  the  case  of  Morshead  v, 
Frederick(t(;),  where  it  appeared  that  Smiths,  the  bankers, 
were  tenants  in  possession  of  the  house  in  question,  for 
which  they  paid  two  rents,  one  a  ground  rent  of  56/.  to 
the  defendant,  and  the  other  an  improved  rent  of  210/. 
to  a  third  person.     The  house  was  directed  to  be  sold, 
under  a  decree ;  and  the  plaintiffs,  by  a  broker,  treated 
for  the  purchase  of  it,  and  employed    him  to  value  it* 
The  broker  had  an  interview  with  the  attorney  concerned 
m  the  sale,  who  stated,  that   the  rent   payable  for  the 
house  was  the  56/.  and  the  broker  valued  the  estate  ac-- 
cordingly.     A  written  agreement  was  not  entered  into, 
but  the  contract  was  approved  of  by  the  Master,  and  the 
money  paid  into  the  Bank.     The  purchasers  then  moved 
the  Court  to  rescind  the  contract,  on  the  ground  of  mis- 
take, and  the  broker  proved  that  the  purchasers  had  not 
informed   him  of  the  rent  of  210/. ;    and  that  he  was 
ignorant  of  the  existence  of  it  at  the  time  he  made  his 
valuation :  and  the  Court  ordered  the  purchase-money  to 
be  repaid,  and  rescinded  the  contract*     This,  however, 
may  be  considered  a  strong  case.     It  might  be  argued 
that  the  purchasers'  only  equity  was  their  own  negligence. 

Although  the  solicitor  in  the  cause  buy  in  an  estate 
merely  to  prevent  a  sale  at  an  undervalue,  yet  if  he  act 
without  authority  he  will  not   be  discharged  from  bis 

(w)  Ch.  20  Feb.  1806,  MS.  App.  No.  10. 
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purchase.  Lord  Eldon  has  said,  that  it  would  be  a  very 
wholesome  rule  to  lay  down,  that  the  solicitor  in  the  cause 
should  have  nothing  to  do  with  the  sale ;  as  the  certain 
(*)eflect  of  a  bidding  by  the  solicitor  in  the  cause  is  that 
the  sale  is  immediately  chilled  (x). 

The  same  rule  has  been  applied  to  assignees  of  a 
bankrupt,  who,  without  authority,  bought  in  an  estate  or- 
dered to  be  sold  by  the  Court  upon  a  petition  of  a 
mortgagee(y). 

It  may  be  observed,  in  this  place,  that  if  a  bankrupt's 
estate  be  sold,  and  the  purchaser  pay  a  deposit,  and  then 
the  commission  is  superseded,  the  Lord  Chancellor  will, 
upon  petition,  order  the  deposit  to  be  returned,  without 
driving  the  purchaser  to  file  a  bill(2r). 

Where  a  person  bought  under  the  decree  for  another 
who  died  without  having  adopted  the  contract,  although 
an  order  nisi  to  confirm  the  purchase  in  his  name  had 
been  obtained,  the  Court  refused  to  order  the  executors 
of  the  purchaser  to  pay  the  purchase-money,  and  the 
heir  declining  the  purchase,  the  order  nisi  was  set  aside, 
and  a  re-sale  ordered,  and  the  consideration  as  to  any 
deficiency  that  might  arise  on  the  re-sale,  and  by  whom 
the  costs  of  it  were  to  be  repaid,  were  reserved ;  it  was 
held  that  the  executors,  in  a  purchase  by  their  testator 
from  the  Court,  would  not  be  compelled  by 'the  heir  to 
pay  for  the  estate  without  filing  a  bill(«). 

If  an  extended  estate  be  sold  under  the  25  Geo.  3, 
c.  35,  and  the  sale  be  confirmed  by  the  Remembrancer's 
report,  and  the  usual  orders,  yet  where  a  good  title  can- 
not be  made,  the  court  of  Exchequer  will,  upon  the 

(x)  Nelthorpe  v.  Pennyman,  14  Ves.  jun.  617. 
(y)  ExpaHe  Tomkin8»  Ch.  23d  Aug.  1816,  MS.  App.  No.  12. 
•  (z)  Ex  parte  Fector,  1  Buck,  428. 
(a)  Lord  v.  Lord,  1  Sim.  503. 
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motion  of  tbe  Crown,  discharge  the  purchaser  without 
fajment  to  him  of  any  costs  incurred  in  investigating  the 
title,  or  in  procuring  the  reports(6)(28). 

(b)  Rex  V.  Cracroft,  1  M'Clel.  &  Tou.  460. 


(26)  The  case  of  Lawrence  v.  Mooell,  12  Johns.  621.  was  thus : 
The  respondent  Lawrence  holding  a  mortgage  against  one  Sackett ; 
and  the  defendant  Monell  ha^ng  two  judgments  against  Sackett ;  and 
the  defendant.  Wood,  having  a  deed  of  the  mortgaged  premises,  from 
Sackett,  in  trost  for  all  his  creditors,  the  respondent  filed  his  bill  to  fore- 
close the  mortgage  ;  upon  which  the  parties  entered  into  an  agreement 
that  the  premises  should  be  sold  under  the  direction  of  a  master  in 
Chancerj,  and  the  proceeds  paid  into  court ;  out  of  which  Lawrence 
was  to  be  paid ;  and  the  rights  of  M.  W.  &  S.  preserved  respectively. 
A  decree  was  made  pursuant  to  this  agreement ;  and  the  master  adver- 
tised the  sale*     Before  the  sale,  the  interest  of  Sackett  wail  sold  under 
an  execution  in  favor  of  one  6. ;  but  of  the  judgment  on  which  it  issued 
Monell  had   become   the  owner ;  and  became  the  purchaser  at  the 
Sheriff's  sale.     The  object  of  Monell  in  this  was  to  overreach  the  deed 
to  Wood  in  tmst ;  because  G.'s  judgment  was  prior  to  the  latter  deed ; 
but  the  latter  deed  was  prior  to  Monell's  last  judgment.     Monell  then 
paid  Lawrence  his  mortgage  merely  taking  a  receipt.  **  Received  from 
Mr.  Geo.  Monell  one  of  the  defendants  in  this  cause,*  3,932  &  90.'' 
This  payment  was  considered  by  the  solicitor  of  the  mortgagee  only  as 
a  deposite  until  the  sale  by  the  master  had  been  made  :  for  so  indeed 
the  solicitor  of  the  mortgagee  testified.     Monell  then  applied  to  dis- 
miss the  bill  under  which  a  sale  had  been  ordered,  but  this  being  de- 
nied, the  sale  by  the  master  took  place,  the  sale  confirmed  :  held,  that 
a  sale  by  an  officer  of  the  court,  will  not  be  set  aside  ;  but  the  rights  of 
bona  fide  purchasers,  under  such  sale,  will  be  protected.     Yeates,  J. 
said  that  ^^The  English  rule,  requiring  a  confirmation  of  the  master's 
report  was  not  applicable  here.     In  England,  proceedings  are  difierent : 
the   master   opens  a  book  for  biddings,  and  all  remains  in  an  un- 
finished state,  and  under  the   perfect  control  of  the  court,  until  the 
report  of  sales  is  confirmed.      The    master,  there,  has  no  authori- 
ty to  execute  a  conveyance ;   that  is  done  by  the  parties  in  inter- 
est only  ;  and  until  a  confirmation  of  his  report ;  the  whole  of  the  busi- 
ness, in  relation  to  the  biddings  transacted  before  him,  continues  open 
for  the  exercise  of  the  discretion  of  the  court.     Here,  the  confirmation 
of  the  master's  report,  before  the  deeds  are  executed,  is  not  essential ; 
it  has  been  rendered  unnecessary  by  tl^c  statute,  m  giving  the  master 
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authority  to  convey  to  the  purchasers.  The  confirmation  of  the  report, 
if  the  sale  has  heen  fairly  conducted,  is  of  course.  And  Thompson,  J» 
added  in  conclusion,  ^'  There  has  been  no  suggestion  that  the  decree 
by  consent  was  obtained  by  fraud  or  imposition,  or  that  the  mortgaged 
premises  were  not  sold  for  their  full  value ;  and  he  (Monell)  is  now 
seeking  to  set  aside  this  sale,  made  pursuant  to  his  own  agreement, 
for  the  purpose  of  vesting  in  himself,  solely,  the  title,  and  to  prevent  the 
equitable  distribution  of  the  surplus  among  the  creditors  of  Sackett 
The  order  of  the  Chancellor  therefore,  was  affirmed  ;  but  Spencer,  J. 
and  10  senators  voted  for  reversing. 
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OF    PAROL   AGREEMENTS    AND    PAROL   EVIDENCE. 


With  a  view  to  prevent  many  fraudulent  practices 
which  were  commonly  endeavored  to  be  upheld  by  per- 
jury, it  was  enacted  by  the  29  Car.  IL  c.  3,  usually  called 
the  statute  of  frauds,  that(a)  '*  all  leases,  estates,  interests 
of  freeholds,  or  terms  of  years,  or  any  uncertain  interest 
of,  in,  or  out  of  any  messuages,  manors,  lands,  tenements 
or  hereditaments,  made  and  created  by  livery  and  seisin 
only,  or  by  parol,  and  not  put  in  writing  by  the  parties 
so  making  or  creating  the  same,  or  their  agents  thereunto 
lawfully  authorized  by  writing,  shall  have  the  effect  of 
leases  or  estates  at  will,  any  consideration  for  making  any 
such  parol  leases  or  estates  notwithstanding*''  But,  ne- 
vertheless, leases  not  exceeding  three  years,  whereupon 
the  reserved  rent  should  amount  to  two  thirds  of  the  full 
improved  value,  were  excepted(6).  The  Act  then  re- 
quires the  assignment,  grant,  and  surrender  of  existing 
interests  to  be  made  by  writing(^)  ;  and  then(d)  enacts 
that  "  no  action  shall  be  brought,  whereby  to  charge  any 
person  upon  any  agreement  made  upon  any  contract,  or 
sale  of  lands,  tenements,  or  hereditaments,  or  any  interest 

(o)  Sect.  I.  (c)  Sect.  3. 

(6)  Sect.  2.  {d)  Sect.  4. 
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in  or  concerning  tbem(I)(29),  unless  the  agreement,  upon 
(*)wbich  such  action  shall  be  brought,  or  some  memoran- 
dum or  note  thereof  shall  be  in  writing,  and  signed  bj 
the  party  to  be  charged  therewith,  or  some  other  person 
thereunto  by  him  lawfully  authorized." 

In  treating  of  these  legislative  provisions,  we  may 
consider — 1.  What  interests  are  within  the  statute: — 
2.  What  is  a  sufficient  agreement : — 3.  What  agreements 
will  be  enforced,  although  by  parol; — and  4.  In  what 
cases  parol  evidence  is  admissible  to  vary  or  annul  writ- 
ten instruments. 


(I)  "  Or  upon  any  agreement  not  to  be  performed  within  a  year  ;'^ 
which  clause  does  not  extend  to  any  agreement  concerning  lands. 
HoUis  V,  Edwards,  1  Yern.  159.  It  is  quite  clear,  that  an  agreement 
for  sale  of  lands  must  be  in  writing,  although  the  contract  is  to  be 
performed  the  next  day.  See  Bracebridge  v.  Heald,  1  Barn,  and  Aid. 
722. 

(29)  MEMORANDUM.  In  most  of  the  United  States,  provisions 
by  statute,  for  the  prevention  of  frauds  and  perjuries,  have  been  found 
necessary.  The  EngUsh  Statute  of  29  Car.  2.  c.  3.  has  been  the  guide 
to  legislative  enactment  s  on  this  subject  In  some  of  the  states,  this 
act  has  been  adopted,  almost  verbatim ;  in  others,  similar  provisions, 
though  with  some  modification,  have  been  enacted.  The  want  of  uni- 
formity of  legislation,  in  the  different  states,  has  given  rise  to  a  corres- 
ponding diversity  of  judicial  opinions.  For  a  similar  reason,  the  Jimer* 
icon  decisions,  on  certain  points,  are  not  always  in  unison  with  those  of 
Westminster  Hall :  But  wherever  the  provisions  of  the  English  statute 
have  been  re-enacted,  the  construction'given  them  by  the  English  courts, 
has,  generally,  been  adopted  by  our  own.  [^Downey  v.  Hotchhiss,  2 
Day,  226.]  The  American  decisions  referred  to  in  this  edition  of  Mr. 
Sugden's  Treatise,  either  in  support,  or  contradiction  of  the  principles 
laid  down  by  him,  are  to  be  understood  as  having  reference  to  the  legis- 
lative acts  of  the  states,  respectively,  where  such  decisions  were  pro- 
nounced. 
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SECTION  I. 


Of  the  Interests  which  are  within,  the  Statute. 


It  was  observed  in  the  case  of  Crosby  v.  Wadswortb(c), 
that  collecting  the  meaning  of  the  first  section  bj  aid  de* 
riyed  from  the  language  and  terms  of  the  second  section, 
and  the  exception  therein  contained,  the  leases,  &c.  meant 
to  be  vacated  by  the  first  section,  must  be  understood  as 
leases  of  the  like  kind  with  those  in  the  second  section, 
but  which  conveyed  a  larger  interest  to  the  party  than 
for  a  term  'of  three  years,  and  such,  also,  as  were  made 
under  a  rent  reserved  thereupon ;  and  the  Court  therefore 
determined  that  a  sale  of  a  standing  crop  of  mowing 
grass,  then  growing,  was  not  within  the  first  section  of  the 
statute,  because  neither  of  the  foregoing  circumstances 
were  to  be  found  in  the  agreement,  although,  as  the 
agreement  conferred  an  exclusive  right  to  the  vesture  of 
the  land  during  a  limited  time,  and  for  given  purposes,  it 
was,  the  Court  held,  a  contract  or  sale  of  an  interest  in, 
or  at  least  an  interest  concerning  lands. 

It  was  not,  however,  necessary  in  the  above  case,  to 
(*)decide  upon  the  precise  construction  of  the  first  section, 
which  seems  in  this  respect  to  be  co-extensive  with  the 
fourth,  and,  consequeptly,  every  interest  which  is  within 
the  fourth  section  is  equally  within  the  first,  unless  it 
come  within  the  saving  of  the  second  section.  The  first 
and  second  sections  appear  to  enact,  that  all  interests 
actually  created  without  writing  shall  be  void,  unless  in 
the  case  of  a  lease  not  exceeding  three  years,  at  nearly 
rack-rent,  which  exception  must  have   been  introduced 

(e)  6  East,  610. 
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for  the  convenience  of  mankind,  and  under  an  impression 
that  such  an  interest  would  not  be  a  sufficient  temptation 
to  induce  men  to  commit  perjury.  Perhaps,  therefore, 
the  first  section  ought  to  extend  to  every  possible  interest 
•which  is  not  within  the  exception  in  the  second  clause. 
If  an  estate,  of  whatever  value,  should  be  conveyed  to 
a  purchaser  by  livery  of  seisin,  without  writing,  the  act 
would  avoid  the  estate,  although  the  purchaser  had  paid 
his  money.  An  actual  lease  for  any  given  number  of 
years,  whether  with  or  without  rent,  or  any  interest  un- 
certain in  point  of  duration,  must,  it  should  seem,  equally 
fall  within  the  provision  of  the  first  section,  and  cannot 
be  sustained  unless  it  come  within  the  saving  in  the  sec- 
ond section. 

This,  however,  of  itself  would  not  have  prevented  all 
the  evils  which  the  act  intended  to  avoid ;  for  although 
actual  estates  could  not  be  created,  yet  still  parol  agree- 
ments might  have  been  entered  into  respecting  the  future 
creation  of  them.  To  remedy  this  mischief,  the  provision 
in  the  fourth  section  was  inserted,  which,  it  is  conceived, 
relates  not  to  contracts  or  sales  of  lands,  fee.  but  to  any 
agreement  made  upon  any  contract  or  sale  of  lands,  &c.(I), 

(I)  This  appears  to  be  the  true  meaning  of  the  statute,  although  this 
branch  of  the  fourth  section  has  been  sometimes  read  as  a  distinct 
clause,  in  which  case  the  word  agreewfieni  is  dropped,  and  the  clause 
runs  thus,  **  no  action  to  be  brought  upon  any  contract  or  sale  of 
lands,"  &c.  See  Anon.  1  Yentr.  361,  and  6  East,  611 ;  but  this  clause 
seems  to  be  governed  by  the  preceding  one  in  the  same  section,  as  to 
agreements  made  upon  consideration  of  marriage.  The  statute  says, 
no  action  to  be  brought,  **  to  charge  any  person  upon  any  agreemeni 
made  upon  any  consideration  of  marriage,  or  upon  [any  agreement 
made  upon]  any  contract  or  sale  of  lands,"  &c.  The  words  between 
crotchets  must,  it  is  submitted,  be  implied.  At  the  same  time,  there 
is  certainly  ground  to  contend,  that  the  clause  would  have  the  same 
operation  if  not  governed  by  the  words  in  the  preceding  clause. 

The  statute  seems  to  have  been  strangely  misunderstood  in  the  case 
of  Charlewood  v.  Duke  of  Bedford,  1  Atk.  497,  the  report  of  which 
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(*)and  as  agreements  were  more  to  be  dreaded  than  con- 
tracts actually  executed,  no  exception  was  inserted  after 

(*)lhe  fourth  section,  similar  to  that  which  follows  the  first 
section,  and  consequently  an  agreement  by  parol,  to  create 
even  such  an  interest  as  is  excepted  in  the  second  sec- 
tion, would  be  merely  void. 

If  this  be  the  true  construction  of  the  Act  it  answers 
the  purposes  for  which  it  was  passed,  and  the  question  in 
all  cases  must  be — Is  the  interest  in  dispute  actually  cre- 
ated by  the  parties,  or  does  the  contract  rest  in  fieri?  If 
it  be  actually  created,  it  is  avoided  by  the  first  section, 


agrees  with  the  Registrar's  book.  The  object  of  the  bill  was  to  com- 
pel the  performance  in  specie  of  a  parol  agreement  by  the  Duke's^ 
steward,  to  grant  a  lease.  The  case,  therefore,  fell  within  the  fourth 
section,  but  the  defendant  pleaded  the  first,  and  to  bring  his  case 
within  it,  stated  the  words  of  the  statute,  at  the  close  of  that  section* 
to  be  *'  anj  contract  for  making  such  lease,  or  any  former  law  to  the 
contrary  notwithstanding."  The  words  really  are  *'  any  connderaiionf 
&c.^  The  framer  of  the  plea  must  have  adopted  an  error  which  has 
been  sometimes  entertained,  that  the  first  section  relates  to  leases,  and 
the  fourth  to  sales,  and  this  notion  compelled  him  to  alter  the  statute  io 
the  way  he  did,  for  he  could  not  otherwise  have  brought  his  case 
within  it.  It  is  observable  that  Lord  C.  B.  Gomyns,  before  whom  the 
cause  was  heard,  did  not  notice  the  mistake. 

Lord  Keeper  North  seems  to  have  entertained  the  erroneous  opinion 
above  noticed  ;  for,  in  a  case  which  came  before  him  on  a  parol  agree* 
meat  for  a  lease,  he  said  that  the  difficulty  that  arose  upon  the  act  was 
that  it  makes  void  the  estate,  but  does  not  say  the  agreement  itself  shall 
be  void,  and  therefore,  though  the  estate  itself  is  void,  yet,  possibly, 
the  agreement  may  subeisty  so  that  a  man  may  recover  damages  at  law 
for  the  non-performance  of  it ;  and  if  so,  he  should  not  doubt  to  de* 
cree  it  in  equity ;  and  he  actually  sent  the  parties  to  law,  in  order  to 
have  the  point  decided,  and  for  that  purpose  directed  the  defendant  to 
admit  the  agreement.  Hollis  v.  Edwards,  1  Yern.  169.  The  plaintiff 
was  of  course  nonsuited  in  the  action,  and  thereupon  Lord  North  dis- 
missed the  bill.  His  impression  before  the  trial  must,  it  should  seem, 
have  been  that  the  first  section  related  to  leases,  and  the  fourth  only 
to  sales ;  or  at  least  he  must  have  thought  that  the  fourth  did  not  em- 
brace agrumewU  for  leases. 

▼OL.  I.  12  (♦T?)   (*78) 
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unless  saTed  by  the  second.  If  it  be  not  actually  created, 
the  agreement  cannot  be  enforced  by  reason  of  the  fourth 
sectMHi,  whatever  be  the  nature  of  it.  But  if  the  first  sec- 
ticm  were  to  be  restrained  beyond  the  express  proyisions 
of  the  second  section,  then,  although  every  parol  agree- 
meni  for  any  interest  in  lands  would  be  void,  yet  many 
estates  might  still  be  actually  raised  by  parol.  The  first 
section,  however,  seems  to  embrace  interests  of  every  de- 
scription, whilst  the  exception  relates  only  to  leases  of  a 
particular  description.  One  consequence  of  qualifying 
all  the  interests  specified  in  the  first  sectiim,  in  the  manner 
proposed  by  the  aid  derived  fit>m  the  second  section, 
would  be,  that  an  estate  in  fee  might  still,  as  formerly, 
be  conveyed  by  livery  of  seisin  without  writing.  But  if 
the  doctrine  should  even  be  confined  to  leases^  yet  it 
would  open  a  considerable  door  to  peijury.  If  the  two 
requisites  are  to  concur  to  bring  a  lease  within  the  first 
section,  namely,  a  larger  interest  than  that  mentioned  in 
the  second  section,  and  a  reserved  rent,  then  it  should 
seem  that  a  lease  by  parol  for  a  thousand  years  without 
rent  would  be  valid,  notwithstanding  the  statute.  If  even 
one  only  of  these  requisites  be  essential,  yet  cases  of  im- 
portance may  be  taken  out  of  the  Act ;  an  estate,  however 
valuable,  may  be  claimed  under  a  parol  lease  for  any  term 
short  of  three  years  without  rent.  This  is  the  temptation 
to  perjury  which  the  statute  intended  to  remove.  And 
(*)this  mischief  must  necessarily  follow,  that  if  the  parties 
swear  to  an  agreement  for  such  an  interest  it  will  be  within 
the  statute ;  whereas  if  they  swear  to  an  actual  demise 
the  case  will  be  taken  out  of  the  statute. 

The  construction  -  suggested  in  Crosby  v.  Wadsworth, 
of  the  first  section  of  the  statute,  has  since  been  attempted 
to  be  extended  to  the  third  section.  It  has  been  contended 
that  the  leases  mentioned  in  the  third  section,  as  requiring 
to  be  assigned  by  writing,  must  be  intended  such  leases 
as  are  required  by  the  first  and  second  sections  of  the 
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Statute  to  be  created  by  deed  or  writing,  viz.  leases  coa- 
veying  a  larger  interest  to  the  party  than  for  a  term  of 
three  years ;  but  the  Lord  C.  Baron,  at  nisi  priusj  ruled 
otherwise,  and  appears  to  have  held,  that  although  an 
interest  was  created  by  parol,  by  virtue  of  the  second 
section,  yet  it  cannot  be  assigned  without  a  note  in 
writing,  by  reason  of  the  third  section(y*).  And  even 
a  tenancy  from  year  to  year  created  by  parol,  cannot  be 
surrendered,  although  by  mutual  consent,  by  parol(^). 


But  it  has  been  decided,  that  a  mere  license  is  not 
within  the  first  section  of  the  statute  of  frauds.  This  was 
decided  in  the  case  of  Wood  v.  Lake(A)(30).     A  parol 

(/}  See  Sotting  v,  Martin,  1  Camp.  Ga.  13,  but  qu*  whether  the 
agreement  or  the  amgnment  was  by  parol. 

(g)  MoUet  V.  Brayne,  2  Camp.  Ca.  103.  See  Stone  v.  TVhiting,  2 
Stark.  235;  Thomson  v.  Wilson,  2  Stark.  379  ;  Fhipps  v.  Sculthorpe^ 
1  Bam.  &  Aid.  50 ;  Thomas  v.  Cook,  2  Stark.  408  ;  2  Bam.  &  Aid. 
119. 

(h)  Say.  3 ;  and  see  Winter  v.  Brockwell,  8  £ast,  308 ;  Rex  v.  In- 
habitants of  Standon,  2  Mau.  &  Selw.  461 ;  Tayler  v.  Waters,  2  Marsh, 
551 ;  7  Taunt.  74 ;  Rex  v.  Inhabitants  of  Homdon,  4  Mau*  &  Selw. 
562. 

(30)  See  Cook  v.  Steams,  1 1  Mass.  Rep.  533, 536.  Richer  v.  Kel- 
ley,  1  Greenl.  Rep.  117.  Thompson  v.  Chregory,  4  Johns.  Rep.  8L 
Jackson  v.  Buelty  9  Johns.  Rep.  298. 

In  Cook  V.  Stearns,  where  the  defendant  claimed  the  right  by  license 
of  the  former  owner  of  the  land  to  make  the  dam,  bank  and  canal  in 
question,  the  possession  of  the  locus  in  quo  being  admitted  to  be  in  the 
plaintiff:  and  he  claimed  the  right  of  entering  thereon  to  repair  and  re- 
move obstmctions ;  *'  because  those,  whose  estate  the  plaintiff  now 
holds,  permitted  him  to  enter  and  make  the  bank,  and  dig  the  canal  ;'^ 
and  without  describing  the  mill  as  ancient,  or  setting  up  any  prescriptive 
right  to  an  easement  in  the  close  of  the  plaintiff,  he  '*  alleges  that  he 
had  the  consent,  legally  obtained,  to  erect  his  works,  of  the  former  ownOf 
of  the  close ;  and  because  of  that  consent,  the  works  being  out  of  repair, 
he  entered  to  make  the  necessary  repairs."  The  CourjL  considered  the 
plea  of  the  defendant  bad ;  it  not  shewing  such  a  license  as  may  be 
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agreement  was  entered  into  for  liberty  to  stack  coals  on 
part  of  a  close  for  seven  years,  and  that  during  this  term 
the  person  to  whom  it  was  granted  should  have  the  sole  use 
(*)of  that  part  of  the  close  upon  which  he  was  to  have  the 
liberty  of  stacking  coals(I).  Lee,  C.  J.  and  Dennison, 
held  the  agreement  to  be  good.  They  relied  upon  the 
case  of  Webb  and  Paternoster(t),  where  they  said  it  is 

(t)  Palm.  71. 

(T)'  Sayer  is  but  an  inaccurate  reporter.     It  is  not  stated,  but  the  fact 
is,  that  an  annual  payment  was  reserved  in  respect  of  the  easement. 


pleaded,  and  indeed  the  interest  claimed  being  not  in  the  nature  of  a 
license,  but  of  an  estate,  or  at  least  an  easement  in  the  land,  which  can- 
not be  acquired  without  writing  or  prescription,  or  such  a  possession  or 
use  as  furnishes  presumption  of  a  grant :  neither  of  which  was  averred 
in  the  plea.  "  A  license,"  said  the  Chief  Justice,  "  is  technically  an 
authority  given  to  do  some  one  act,  or  a  series  of  acts  on  the  land  of 
another,  without  passing  any  estate  in  the  land.  Such  as  a  license  to 
hunt  in  another's  land,  or  to  cut  down  a  certain  number  of  trees. 
These  are  held  to  be  revocable'  when  executory,  unless  a  definite  term 
is  fixed,  but  irrevocable  when  executed.  See  Yiner's  Abr.  tit.  License, 
A.  £.  D.  6.  and  the  authorities  therein  cited,  which  have  been  examin- 
ed and  found  to  support  the  positions  laid  down  by  the  compiler.  It  is 
also  holden  that  such  licenses  to  do  a  particular  act,  but  passing  no  es- 
tate, may  be  pleaded  without  deed.  But  licenses,  which  in  their  nature 
amount  to  the  granting  of  an  estate  for  ever  so  short  a  time,  are  not 
good  without  deed,  and  are  considered  as  leases,  and  must  always  be 
pleaded  as  such."  Upon  the  same  principles  it  was  held  in  Fond  «. 
Pond,  14  Mass.  R.  403,  where  the  defendant  being  sued  in  trespass  for 
cutting  down  and  carrying  away  trees  on  a  particular  close,  he  set  up  a 
license  from  the  plaintiff;  and  it  appeared  that  partition  was  made  in  the 
probate  court  according  to  the  agreement  of  the  parties  ;  but  not  so  as 
to  constitute  a  legal  partition ;  held,  that  such  an  agreement  was  a 
license  to  enter  and  occupy  ;  but  the  suing  of  legal  process  to  effect 
partition  would  amount  to  a  revocation  of  the  license  ;  and  any  subse- 
quent trespass  would  be  without  justification. 

In  Jackson  v.  Buell  the  point  decided  was,  that  where  a  grantor  re- 
serves in  his  deed  of  conveyance  the  right  to  erect  a  dam  on  the  bank 
of  a  stream  of  water  specified,  it  was  an  interest  in  the  land ;  and  that 
ejectment  would  lie  for  it. 
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laid  down,  that  a  grant  of  a  license  to  stack  hay  upon 
land,  does  not  amount  to  a  lease  of  the  land.  As  the 
agreement  in  the  present  case  was  only  for  an  easement, 
and  not  for  an  interest  in  the  land,  it  did  not  amount  to 
a  lease,  and  consequently  it  was  not  within  the  statute  of 
frauds.  Mr.  Justice  Forster  concurred  in  opinion,  that 
the  agreement  did  not  amount  to  a  lease,  but  he  inclined 
to  be  of  opinion,  that  the  words  in  the  statute,  any  un- 
certain interest  in  land^  did  extend  to  this  agreement ;  but 
Lee  and  Dennison  thought  those  words  related  only  to 
interests,  which  were  uncertain  .as  to  the  time  of  their 
duration.  After  time  taken  to  consider,  it '  was  holden, 
that  the  agreement  was  good  for  the  seven  years. 

The  case  referred  to  in  Palmer  does  not  seem  to  bear 
out  the  judgment  in  the  above  case  :  the  decision  turned 
upon  another  point ;  but  Montague  and  Haughton  both 
thought  that  the  interest  in  that  case  was  such  as  bound 
the  land  in  the  hands  of  a  subsequent  lessee.     That  case 
arose  before  the  statute  of  frauds,  and  it  would  require  a 
considerable  stretch  to  make  it  apply  to  a  case  since  the 
statute.     No  one  will  deny,  that  these  cases  are  within  the 
mischief  against  which  the  Legislature  intended  to  guard. 
In  Wood  and  Lake,  the  plaintiff  was  to  have  the  sole  use 
of  the  part  of  the  land  upon  which  he  should  stack  his 
coals.     How  is  this  to  be  distinguished  jn  substance  from 
an  actual  demise  for  seven  years  ?    It  appears  to  be  in  the 
very  teeth  of  the  statute,  which  extends  generally  to  all 
(*)leases,  estates  or  interests.      The  statute  expresses  an 
anxious  intention  to  embrace  interests  of  exery  descrip- 
tion.    How  can  it  be  argued,  that  a  license  not  counter- 
mandable,  and  which  confers  the  sole  use  of  a  place  on 
a  man,  is  not  an  interest  within  the  statute  ?    Upon  what 
principle  is  it,  that  the  person  entitled  to  such  an  ease- 
ment may  maintain  trespass?     This  relaxation  of  the 
statute  holds  out  a  strong  temptation  to  a  man  in  pos- 
session of   land,  under  a  parol    agreement,  to  commit 
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perjury,  in  order  to  ensure  to  himself  a  more  permanent 
interest  in  the  land  than  the  statute  would  permit  him 
to  claim,  were  the  real  transaction  disclosed.  The  case 
of  Wood  V.  Lake  has,  however,  been  followed  in  several 
recent  cases.  ' 

It  has  been  decided,  that  if,  after  a  lease  has  been 
granted,  the  landlord  makes  improvements  on  the  estate, 
in  consideration  of  aji  agreement  to  pay  an  additional 
sum  per  annum,  the  sum  is  not  rent,  and  the  agreement 
is  collateral  to  the  lease,  and  may  therefore  be  recovered 
upon,  although  by  parol(y). 


The  fourth  section  of  the  Act  extends  as  well  to  interests 
created  de  dovo  out  of  an  estate,  as  to  subsisting  interests. 
Therefore  an  agreement  for  an  assignment  of  a  lease  will 
not  be  binding,  unless  made  in  writing(A;)(31). 
^  In  a  case  in  Lord  Raymond(/),  Treby,  Chief  Justice, 
reported  to  the  other  Justices,  that  it  was  a  question  be- 
fore him  at  a  trial  at  nisi  prius  at  Guildhall,  whether  the 
sale  of  timber,  growing  upon  the  land,  ought  to  be  in 
writing,  by  the  statute  of  frauds,  or  might  be  by  parol  ? 
And  he  was  of  opinion,  and  gave  the  rule  accordingly, 
(*)that  it  might  be  by  parol,  because  it  was  but  a  bare 
chattel;  and  to  this  opinion  Mr.  Justice  Powell  agreed. 
This  decision,  however,  may  be  thought  to  be  overruled  by 


(j)  Hoby  V,  Roebuck,  2  Marsh.  483. 

{Jk)  Anon.  1  Yentr.  361 ;  see  Poultney  v.  Holmes,  1  Str.  405. 

(/)  Anon.  1  Lord  Raym.  182.     See  Hob.  173 ;  1  Atk.  176. 

(31)  Where  a  person  writes  his  signature,  and  affixes  his  seal  on  the 
back  of  a  lease  it  is  not  an  assignment  of  the  lease  :  And  although  it  be 
agreed  between  the  assignor  and  assignee,  that  J.  S.  should  fill  up  the 
assignment  over  the  signature  and  he  does  so,  the  case  is  still  within 
the  statute  of  frauds.     Jackson  v.  Titus^  2  Johns.  Rep.  430. 

But  an  assignment  of  a  lease,  in  writing,  though  not  under  seal,  is 
effectual.     HoHiday  v.  Mar$hal^  7  Johns.  Rep.  211. 
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the  late  case  of  Crosby  v.  Wadsworth(m),  where  a  sale  of  J 
a  standing  crop  of  mowing  grass  then  growing  was  held  ? 
to  be  within  the  statute(32).  ^ 

The  distinction  between  them  appears  to  be,  that  in 
this  case,  the  exclusive  right  to  the  vesture  of  the  land 
was  conferred  daring  a  limited  period,  whilst,  in  the  for- 
mer case,  a  mere  right  of  entry  to  cut  and  carry  away 
the  trees  would  have  been  held  to  pass.  Indeed,  it  does 
not  appear  by  whom  the  trees  were  to  be  felled  and  car- 
ried away. 

In  the  very  recent  case  of  Smith  v.  Surman(n),  the 
agreement  was  to  sell  trees  standing  as  timber,  at  so  much 
a  foot.  The  proprietor  had  given  orders  to  cut  them 
down,  and  the  purchaser  bought  them  after  two  of  them 
had  been  actually  felled.  It  was  held  that  this  was  not 
a  contract  within  the  fourth  section,  but  a  contract  for 
the  purchase  of  the  trees  when  they  should  be  cut  down 
and  severed  from  the  freehold. 

In  Parker  v.  Staniland,  the  Court  expressed  its  dis- 
inclination to  extend  the  case  of  Crosby  v.  Wadsworth, 
which  one  learned  Judge  referred  to  the  circumstance, 
that  the  grass  was  growing,  and  therefore  the  purchaser 
had  an  intermediate  interest  in  the  land  while  the  crops 
were  growing  to  maturity,  before  they  were  gathered. 
Therefore  a  sale  of  potatoes  in  the  ground,  and  which  had 
never  been  severed,  at  so  much  a  sack,  to  be  taken  away 
immediately  J  was  held  not  to  be  within  the  statute  ;  be- 
cause the  contract  was  confined  to  the  sale  of  potatoes, 
(*)and  nothing  else  was  in  the  contemplation  of  the  parties. 
They  were  to  be  taken  immediately j  and  it  was  quite  ac- 


(m)  6  East*  602»  ef  supra  ;  Waddtngton  v.  Briatow,  2  Bos.  &  PulL 
452;  and  see  2  Taunt.  41,  per  Mansfield*  C.  J. 

(n)    9  Barn.  &  Cress.  561 ;  S.  C.  4  Man.  &  R.  456. 


(32)  See  JVeircom6  v.  Ramar^  2  Johns.  Rep.  421.  m  nata* 

(*83) 


96  OF  PAROL  AGREEMENTS. 

cidental  if  they  derived  any  further  advantage  from  being 
in  the  land.  The  purchaser  had  only  an  accommodation, 
and  no  interest  in  the  soil.  The  land  was  considered  as 
a  mere  warehouse  for  the  potatoes(o). 

In  a  case  decided  in  the  same  term  in  the  Common 
PleaSy  where  growing  turnips  were  sold,  but  no  particular 
time  was  stated  for  their  removal,  nor  did  it  appear  what 
the  degree  of  their  maturity  was,  the  Court,  without  ad- 
verting to  these  circumstances,  held  it  to  be  a  sale  of  an 
interest  in  land  within  the  statutefp).  It  must  be  admit- 
ted to  be  very  difficult  to  distinguish  the  cases(33). 

(o)  Parker  v.  Staniland,  11  East,  365. 

( p)  Emerson  o.  Heelis,  2  Taunt.  38 ;  see  6  Barn.  &  Cress.  833. 

(33)  It  may  be  proper  to  notice  in  this  place,  that  no  title  will  pass  to  a 
purchaser  of  real  estate,  under  a  sheriff's  sale,  without  a  deed  or  note  in 
writing.  Stmonda  v.  Catliny  2  Gaines'  Rep.  61.  Jackson  v.  Cailint  2 
Johns.  Rep.  248. 

So,  a  sale  c€  land  by  town  officers,  without  deed,  is  within  the  statute  of 
frauds.    Jaekaon  v.  Bui/,  2  Caines'  Cas.  in  Error,  301.     S.  C.  1  Johns. 
Cas.  81.     See  Thomas  v.  Trustees^  ^e.  3  Marsh.  299. 

So,  a  contract  for  the  sale  of  pews  in  a  house  for  public  worship,  is 
within  the  statute.  Freeport  v.  Bariolj  3  Green!.  340.  An  agreement 
by  parol  to  modify  a  former  agreement  respecting  an  interest  in  land?, 
is  void  :  As,  where  A.  leased  certain  lands  to  B.  and  it  was  afterwards 
agreed,  by  parol,  that  B.  should  not  use  the  pasture*  land  without  paying 
for  it,  it  was  held,  that  this  agreement  was  within  the  statute  of  frauds. 
Togon  V.  Mooney^  9  Johns.  Rep.  358.  So,  an  agreement  to  extend 
the  time  for  the  performance  of  a  contract  in  writing  for  the  conveyance 
of  land,  is  within  the  statute.  Hashrouck  v.  Tappen^  15  Johns.  Rep. 
200. 

Possession  is  an  interest  in  land,  Mrithin  the  statute  ;  and  a  contract 
for  the  sale  and  delivery  of  the  possession  of  land  and  the  improvements 
thereoif,  must  be  in  writing.  Howard  v.  Easlon^  7  Johns.  Rep.  205. 
But  a  parol  agreement  to  pay  for  improvements  made  on  land,  is  not 
within  the  provisions  of  the  statute.  Benedict  v.  Beebe^  1 1  Johns.  Rep. 
145.     See  Frear  v*  Hardenburgj  5  Johns.  Rep.  272. 

So,  an  agreement  for  the  exchange  of  lands  is  within  the  statute,  and 
must  be  in  writing.    Uses  v.  PesU  15  Johns.  Rep.  503. 
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In  a  still  later  case(9),  where  potatoes  stated  to  be  then 
growing  on  three  acres  and  a  kilf  of  land,  were  sold  by 
parol,  at  the  rate  of  25/.  per  acre,  to  be  dug  and  carried 
away  by  the  purchaser,  but  no  time  was  appointed  for 
that  purpose,  it  was  decided  that  the  contract  was  not 
within  the  statute.  Lord  Ellenborough  said,  that  if  this 
had  been  a  contract  conferring  an  exclusive  right  to  the 
land  for  a  time,  for  the  purpose  of  making  a  profit  of  the 
growing  surface,  it  would  be  a  contract  for  sale  of  an 
interest  in  or  concerning  lands,  and  would  then  fall  un- 
questionably within  the  range  of  Crosby  v.  Wadsworth. 
But  here  is  a  contract  for  sale  of  potatoes  at  so  much  per 
acre;  the  potatoes  are  the  subject-matter  of  sale,  and 
whether  at  the  time  of  sale  they  were  covered  with  earth 
in  a  field  or  in  a  box,  still  it  was  a  sale  of  a  mere  chattel ; 
it  £alls,  therefore,  within  the  case  of  Parker  v.  Staniland, 
and  that  disposes  of  the  point  on  the  statute  of  frauds. 

(*)In  the  later  case  of  Evans  v.  Roberts(r),  a  parol 
agreement  to  purchase  a  cover  of  potatoes,  to  be  turned 
up  by  the  seller  was  held  not  to  be  within  the  fourth 

\q)  Warwick  «•  Bruee,  2  Mau.  &  Selw.  205 ;  and  see  Mayfield  v 
Wadsley,  3  Bam.  &  Cress.  357 ;  S.  G.  5  DowL  &  R.  224. 
(r)  5  Bara.  &  Cress.  829  ;  S.  C.  8  Dowl.  &  R.  611. 

An  a^eetnent  made  by  the  owner  of  land  with  certain  commission- 
eiBf  by  which  they  were  allowed  to  use  the  banks  of  a  river,  in  remov- 
ing obstructions,  and  in  deepening  and  widening  the  river,  and  to  use, 
occupy  and  enjoy  the  same,  for  which  they  were  to  pay  a  compensation 
to  the  owner,  who  agreed  to  allow  them  to  cut  a  canal  through  his  land, 
is  a  contract  concerning  an  interest  in  land,  and  must  be  in  writing. 
PhUlipsv.  Thompson^  iJohns.  Ch.  Rep.  131. 

A  relinquishment  of  an  equity  of  redemption  cannot  be  proved  by 
parol.     Scott  v.  M^Farland^  13  Mass.  Rep.  309. 

An  agreement  between  the  purchaser  of  land,  and  a  third  person 
that  he  should  be  admitted  as  a  partner  in  the  purchase,  within  the  stat- 
ute.    Hendersons,  Hudson^  1  Munf.  510.     But  see  Bunnell  v.^Tatnlort' 
Admr.  4  Conn.  Rep.  568.     See  also*  Parker  v.  Bodley,  4  Bibb,  102. 
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sectkm,  although  the  crop  was  in  a  growing  state  at  the 
time  of  the  sale.  It  was  heW,  that  a  sale  of  the  produce 
of  the  land,  whether  it  be  in  a  state  of  maturity  or  not, 
provided  it  be  in  actual  existence  at  the  time  of  the  con- 
tract,  is  not  a  sale  of  any  interest  within  the  fourth  section. 
The  detennination  of  the  Courts  to  escape  from  the  rule 
in  Crosby  v.  Wadsworth,  without  overruling  that  case, 
renders  it  somewhat  difficult  to  apply  the  law  to  indivi- 
dual cases  ;  but  the  rule  in  Evans  v.  Roberts  may  safely 
be  considered  one  of  general  application(34). 

If  an  entire  agreement  be  made  for  the  sale  of  real  and 
personal  estate,  and  the  agreement  as  to  the  land  be 
within  the  statute,  and  void,  it  cannot  be  supported  as  to 
the  perscMial  property  which  was  sold  with  it(s)(S5). 

{»)  Cooke  V.  Tombs,  2  Anst  420  ;  Lea  v.  Barber,  i6.  425,  cited- 
See  Chater  v.  Beckett,  8  Term  Rep.  201  ;  and  see  Neal  v.  Viney,  1 
Camp.  Ca.  471 ;  Corder  v.  Drakeford,  3  Taunt.  382  ;  Mayfield  r- 
Wadsley,  3  Bam.  &  Cress.  367  ;  S.  C.  6  Dowl.  &  R.  »4, 


(34)  A  contract  for  the  sale  of  things  annexed  to  the  freehold,  but 
which  may  be  separated  without  violence,  or  injury,  and  which,  by  the 
terms  of  the  contract,  are  to  be  separated,  is  not  within  the  statute  of 
frauds.  Bosiwick  v.  Leach^  3  Day,  476.  Nor  is  an  agreement  not  to 
exercise  a  right  regarding  the  freehold,  as  the  right  of  using  a  mill,  &c. 
within  the  statute.  lb.  So,  also,  it  seema^  that  contracts  for  the  sale  of 
gravel,  stones,  timber  trees,  and  the  boards  and  bricks  of  a  house  to  be 
pulled  down  and  carried  away,  are  not  within  the  statute.  The  statute 
contemplates  a  transfer  of  lauds»  or  some  interest  in  them.    lb. 

As  to  agreements  between  adjoining  proprietora  of  land,  relating  to 
boundaries.  See  Boyd^s  Les.  v.  Graves^  4  Wheat.  513.  Jackson  v.  Dye-- 
Ungi  2  Cainea'  Rep.  198.     Stuyvesant  v.  Tompkins^  9  Johns.  Rep.  61. 

An  agreement  to  remove  a  fence  for  the  purpose  of  widening  a  cer- 
tain road,  not  within  the  statute.  StorrM  v.  Snyder^  10  Johns.  Rep, 
109. 

The  statute  does  not  apply  to  promises  raised  by  implication  of  law. 
Men  V.  Pryor^  3  Marsh.  Ken.  Rep.  306.  See  Bliss  v.  Thompson^  4 
Mass.  Rep.  488.  See  FischU  v.  Dumaresly^  3  Marsh.  Ken.  Rep.  23. 
Goodwin  v.  Gilbert  9  Mass.  Rep.  510. 

(35)  See  Crawford  v.  MorreU,  8  Johns.  Rep.  2d  edit. 
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SECTION  II. 


Of  the  form  and  Signature  of  the  Agreement. 


We  may  now  consider,  first,  what  is  a  sufficient  agree- 
ment ;  2dlj,  what  is  a  sufficient  signature  by  the  party 
or  his  agent ;  and  3dly,  who  will  be  deemed  an  agent 
lawfully  authorized.     And, 

JFirst  then,  it  is  to  be  observed,  that  the  statute  re- 
quires the  writing  to  be  signed  only  by  the  person  to  be 
charged ;  and  therefore,  if  a  bill  be  brought  against  a 
(*)person  who  signed  an  agreement,  he  will  be  bound  by 
it,  although  the  other  party  did  not  sign  it,  as  the  agreement 
is  signed  by  the  person  to  be  charged  (^).  This  point  has 
been  established  by  the  concurrent  authority  of  the  Lord 
Keeper  North,  Lord  Keeper  Wright,  Lord  Chancellor 
Hardwicke,  Lord  C.  B.  Smith,  and  Bathurst  and  Aston,  v' 

Justices,  when  Lords  Commissioners,  Lord    Chancellor  - 

Thurlow,  Lord  Chancellor  Eldon,  and  Sir  Wm.  Grant.  ^' 

The  legislature  has  expressly  said,  that  the  agreement  •"^ 

shall  be  binding  if  signed  by  the  party  to  be  charged ; 


(t)  Hatton  V.  Gray,  2  Ch.  Ca.  164  ;  Cotton  v.  Lee,  2  Bro.  G.  C. 
664  ;  Coleman  c.  Upcot,  6  Vin.  Abr.  527,  pi.  17 ;  Buckhouse  v. 
Crossby,  2  Eq.  Ca.  Abr.  32,  pi.  44 ;  Seton  r.  Slade,  7  Vea.  jun.  266 ; 
Fowie  V.  Freeman,  MS, ;  6  Vea.  jun.  366,  S.  C.  See  1  Scbo.  &  Lef. 
20  ;  and  11  Yes.  jun.  692 ;  Westerfi  v.  Russell,  3  Ves.  &  Bea.  187  ; 
and  see  Wain  v.  Warlters,  6  East,  10;  Egerton  v.  Matthews,  6  East, 
307,  which  do  not  impeach  this  doctrine  :  see  particularly  6  East,  16  ; 
and  Allen  v.  Bennet,  3  Taunt.  169.  As  to  Wain  v.  Warlters,  see  Stadt 
V.  Lin,  9  East,  348 ;  1  Camp.  Ca.  242 ;  Ex  parte  Minet,  14  Ves. 
jun.  189;  JEarpaWe  Gardom,  16  Ves.  jun.  286;  Bateman  u.  Philipa, 
16  East,  272 ;  Saunders  v.  Wakefield,  4  Bam.  &  Aid.  695 ;  Jenkins 
t.  Reynolds,  3  Brod.  &  Bing.  14 ;  S.  C.  6  Man.  86. 
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and  as  Lord  Hardwicke  has  observed ,  the  word  party  in 
the  statute  is  not  to  be  construed  party  as  to  a  deed,  but 
person  in  general (ti) ;  but  there  have  been  instances  in 
which  the  want  of  the  signature  to  the  agreement  by  the 
party  seeking  to  enforce  it,  has  been  deemed  a  badge  of 
fraud (i;) ;  but,  perhaps,  the  transaction  ought  not  to  be 
viewed  in  that  light,  unless  the  other  party  called  on  the 
party  who  had  not  signed  to  execute  it,  in  which  case  a 
refusal  to  sign  might  be  held  to  operate  as  a  repudiation 
of  the  contract(ti?)(I)(36). 

(*)In  a  late  case,  Lord  C.  J.  Mansfield  observed,  thatm 
equity  a  contract  signed  by  one  party  Vould  be  enforced, 
and  it  was  not  clear  that  it  was  different  at  latv(x).  The 
rule  in  equity,  it  is  conceived,  is  founded  simply  on  the 
words  of  the  statute,  which  must  be  equally  binding  on 
the  courts  of  law.  There  is  not  an  objection  which  can 
be  made  to  the  rule  as  applicable  to  an  action  at  law  which 
will  not  apply  with  equal  force  to  a  suit  in  equity.  In  a 
later  case,  accordingly,  upon  the  17th  section,  the  same 
learned  Judge  observed,  that  every  one  knows  it  is  the 

(tt)  See  3  Atk.  503. 

\v)  See  O'Roake  v.  Percival,  2  Ball  &  Beatty,  58. 
Iw)  See  2  Ball  &  Beatty,  371 ;  and  Martin  v.  MitcheU,  3  Swanst. 
428. 

{x)  Bo  wen  v.  Morris,  2  Taunt.  374. 

(I)  The  author's  anxiety  to  place  the  taw  upon  a  safer  footing* 
induced  him  to  bring  in  a  bill  to  amend  the  statute  of  frauds.  He 
had  not  an  opportunity  of  pressing  it  through  the  House  of  Commons  ; 
but  as  such  things  are  not  accessible,  and  the  law  will  no  doubt  be 
altered,  it  has  been  thought  right  to  print  the  bill  in  the  Appendix, 
No.  11. 

(36)  See  BarMow  t.  Grayy  3  Greenl.  Rep.  409.  Bailafd  t.  Walk' 
er,  3  Johns,  Cas.  60.  Rogei  v.  Merritt,  2  Caines'  Rep.  117.  JDoug" 
la$9  V.  Spear9^  2  Nott  &  M<Cord,  207.  Cosack  v.  Deacoudrea,  1 
M«Cord,  425.  Clason  y.  Bailey,  14  Jobna.  Rep.  484.  Pmniman  ▼. 
Hartshamf  13  Mass.  Rep.  87. 
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daily  practice  of  the  Court  of  Chal^erj  to  establish  con- 
tracts signed  by  one  person  only,  aihd'.'yet  a  court  of  equity 
can  no  more  dispense  with  the  statute* of  frauds  than  a 
court  of  law  can(y).  Lord  Eldon  has  observ^<);'tfaat  equity 
has  not  upon  these  points  gone  further  than  coilr&w  law  : 
what  is  the  construction  of  the  statute,  what  wilhid'  the 
legal  intent  of  it  will  amount  to  a  signing,  being  the  same  ■ 
questions  in  equity  as  at  law.  Upon  that  point,  equity 
professing  to  follow  the  law,  if  a  new  question  should 
arise,  his  Lordship  said,  that  he  would  rather  send  a  case 
to  a  court  of  law(2:).  In  a  still  later  case  at  nisi  prius, 
where  the  purchaser  only  had  signed.  Lord  Tenterden 
said  that  it  was  the  duty  of  the  auctioneer  to  sign;  and 
he  had  c^ten  had  occasion  to  lament  they  do  not  do  so. 
What  a  court  of  equity  would  do  in  the  case  he  could  not 
possibly  say.  He  declined  deciding  the  point  according 
to  his  opinion,  as  the  counsel  would  not  undertake  to  carry 
the  same  forward  on  a  bill  of  exceptions(a). 

(*)But  although  the  agreement  must  be  signed,  yet  it 
need  not  be  so  averred  in  a  bill  for  a  specific  performance  ; 
for  the  writing,  unless  signed,  would  not  be  an  agreement, 
and  as  the  allegation  in  the  bill  of  course  is  that  there  is 
an  agreement  in  writing,  signature  must  be  presumed 
until  the  contrary  is  shown(6)(37). 

If  a  written  agreement  has  been  in  a  part  executed,  it 
seems  that  an  agreement  subsequently  entered  into  be- 
tween  the  parties,  and  reduced  into  writing,  will  bind  them 
both,  if  signed  by  one  of  them(c). 

A  receipt  for  the  purchase-money  may  constitute  an 

{y)  Allen  v.  Bennett,  3  Taunt.  176. 

(x)  18  Yes.  jun.  183. 

(a)  Wheeler  v.  Collier,  1  Mood.  &  Mai.  123. 

(6)  Ristv.  Hobson,  1  Sim.  &  Stu.  543. 

(c)  Owen  V.  Davies,  1  Yes.  82. 


(37)  See  CUofcts  ▼.  Fom,  4  Greenl.  1. 
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agreement  in  writiog'  within  the  statute(c^) ;  and  it  has 
frequently  been  decided,  that  a  note  or  letter  will  be  a 
sufficient  agreement  to  take  a  case  out  of  the  stat- 
ute(c)(38)^.j*-;but  every  agreement  must  be  stamped  before 
it  can  •'.be*'read(7^ ;  and,  as  this  ought  to  be  done,  the 
Court -will  permit  the  cause  to  stand  over  to  get  the 
'.^g'fieement  stamped,  and  will  assist  either  party  in  obtain- 
ing it  for  that  purpose/ 

Thus,  in  Fowle  v.  Freeman(g^),  the  agreement  was  sent 
by  the  vendor  to  his  attorney,  with  a  letter  written  at  the 
bottom,  directing  him  to  prepare  a  technical  agreement. 
The  vendor  afterwards  refused  to  perform  the  contract, 
and  the  attorney  would  not  deliver  the  agreement  to  the 
purchaser  for  the  purpose  of  getting  it  stamped,  contend- 
ing that  it  was  a  private  letter  to  him;  but  the  Court, 
(*)on  motion,  ordered  it  to  be  delivered  to  the  purchaser 
for  that  purpose. 

(d)  Coles  V.  Trecothick,  9  Yes.  jun.  234  ;  Blagden  «•  Bradbeary 
12  Yes.  jun.  466. 

(e)  Coleman  v.  Upcot,  5  Yin"  Abr.  627,  pi.  17;  Buckhouse  v. 
Crossby,  2  £q.  Ca.  Abr.  32,  pi.  44. 

(/)  Ford  V.  Compton ;  Hearne  v.  James,  2  Bro.  C.  C.  32,  309. 

ig)  Rolls,  March  8,  1804.  MS.  9  Yes.  jun.  361,  S.  C.  but  not  re- 
ported as  to  this  point.  See  infra,  ch.  4.  s.  3 ;  Clarke  v,  Terrel,  1 
Smith's  Rep.  399  ;  Coles  v.  Trecothick,  9  Yes.  jun.  234. 


(38)  In  South  Carolina,  it  has  been  decided  that  a  receipt  signed  by 
the  vendor,  in  these  words,  *'  Received  of  A.  20  dollars,  being  on  ac- 
count of  a  plantation  on  the  Cypress,  sold  to  him  this  day  for  2,200  dol- 
lars, payable  in  different  instalments,  as  per  agreement.  Charleston* 
August  1,  1816,  was  sufficient  to  take  the  case  out  of  (he  statute  of 
frauds.     Cosack  v.  Descoudres,  I  M'Cord,  426. 

Where  an  agent  had  agreed,  by  parol,  to  bid  for  his  principal,  at  a 
sherifTs  sale,  for  certain  real  estate,  and  who  took  the  titles  in  his  own 
name,  the  case  will  be  taken  out  of  the  statute  of  frauds,  by  an  account 
made  out  and  signed  by  him,  charging  his  principal  with  the  purchase- 
money  ;  in  which  case,  the  agent  was  decreed  to  hold  the  estate  in 
trust     DenUm  v.  M^Kenzie,  1  Des.  289. 
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But  if  the  agreement  is  admitted  by  the  answer,  so  as  to 
dispense  with  the  necessity  of  proving  it,  the  office-copy 
of  the  bill,  or,  if  the  defendant  refuse  to  produce  it,  the 
record  itself,  may  be  read  in  support  of  the  plaintiff's  case, 
and  need  not  be  stamped,  nor  can  the  fact  of  the  agree- 
ment not  being  stamped  be  taken  advantage  of(A). 

If,  upon  a  treaty  for  sale  of  an  estate,  the  owner  write 
a  letter  to  the  person  wishiiig  to  buy  it,  stating,  that  if 
he  parts  with  the  estate  it  shall  be  on  such  and  such  terms 
(specifying  them)  ;  and  such  person,  upon  receipt  of  the 
letter,  or  within  a  reasonable  time  after  the  offer  is  made(i), 
accept  the  terms  mentioned  in  it,  the  owner  will  be  com- 
pelled to  perform  the  contract  in  specit(j)(3Q). 

So  if  a  man  (being  in  company)  make  offers  of  a  bar- 
gain, and  then  write  them  down  and  sign  them ;  and 
another  person  take  them  up  and  prefer  his  bill,  that  will 
be  a  sufficient  agreement  to  take  the  case  out  of  the  stat- 
ute(A:). 

Eut  if  it  appear  that,  on  being  submitted  to  any  person 
for  acceptance,  he  had  hastily  snatched  it  up,  had  refused 
the  owner  a  copy  of  it ;  or  if,  from  other  circumstances, 
fraud  in  procuring  it  may  be  inferred,  in  case  of  an  ac- 
tion, it  will  be  left  to  the  jury  to  say  whether  it  was  in- 
tended by  the  defendant,  at  first,  to  be  a  valid  agreement 
on  his  part,  or  as  only  containing  proposals  in  writing, 

{h)  Huddleston  r.  Briscoe,  11  Yes.  jun.  583. 
(t)  See  3  Mer.  454. 

{j)  Coleman  v.  Upcot,  6  Vin.  Abr.  527,  pi.  87.     See  Gaskarth  v» 
Lord  Lowther,  12  Ves.  jun.  107. 
(X;)  S.  C.  per  Lord  Chancellor. 

(39)  An  offer  of  a  bargafh,  by  one  person  to  another,  imposes  no  ob- 
ligation on  the  former,  until  it  is  accepted  by  the  latter,  according  to  the 
terms  of  the  offer.  Any  qualification  of  those  terms  invalidates  the  of- 
fer, without  the  assent  of  him  who  made  it.  Eliason  v.  HemhaWf  4 
Wheat.  2^5,  228. 
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sut:9€Ct  to  future  revbion(/) :  and  if  the  aid  of  equity 
be  sought,  these  circumstances  would  have  equal  weight 
(*)with  the  Court.  So  in  every  case  it  must  be  consider 
ed,  whether  the  note  or  correspondence  import  a  concluded 
agreement :  if  it  amount  merely  to  treaty,  it  will  not  sus- 
tain an  action  or  suit(w)(40). 

The  letters  will  not  constitute  an  agreement  unless  the 
answer  to  the  offer  is  a  simple  acceptance,  without  the 
introduction  of  any  new  term(n). 

And  although  a  given  time  be  named  in  the  offer  for 
the  acceptance  of  it,  yet  it  may  be  retracted  at  any  time 
before  it  is  actually  accepted(o). 

And  where  a  letter  or  other  writing  do  not  in  itself 
evidence  all  the  terms  of  the  engagement  by  which  the 
person  signing  it  consents  to  be  bound,  but  it  requires 
from  the  other  party  not  a  simple  assent  to  the  terms 
stated,  but  a  special  acceptance  which  is  to  supply  a 
farther  term  of  the  agreement ;  there  it  is  obvious  that 
such  special  acceptance  must  be  expressed  in  writing,  for 
otherwise  the  whole  agreement  will  not  be  in  writing, 
within  the  statute  of  fTauds(/?),  * 

The  note  or  writing  must  specify  the  terms  of  the  agree- 
ment, for  otherwise  all  the  danger  of  perjury  which  the 
statute  intended  to  guard  against  would  be  let  in(41). 

.(/)  See  Knight  v.  Crockford,  1  £sp.  Ca.  189. 

(m)  Huddleston  V.  Briscoe,  11  Yes.  jun.  683;  Stratford  v.  Bos- 
worth,  2  Yes.  &  Bea.  341 ;  Ogilvie  v.  Foljambe,  3  Mer.  53. 

(n)  Holland  v.  Eyre,  2  Sim.  &  Stu.  194 ;  Routledge  v.  Grant,  4 
Bing.  653 ;  I  Moore  &  Payne,  717 ;  Smith  v.  Surman,  9  Bam.  & 
Cress.  561* 

(o)  Routledge  v.  Grant,  ubi  aup, 

{p)  Boys  o.  Ayerst,  6  Madd.  316. 


(40)  See  Hobby  v.  Finch,  Kirby,  14. 

(41)  A  writing  acknowledging  the  reception  of  a  sum  of  money,  be- 
ing the  cash  part  of  the  consideration  of  a  sale  of  land  to  the  plaintiff, 
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Thus,  upon  the  sab  of  nine  houses  which  were  in 
mortgage,  the  vendor  wrote  a  letter  to  the  mortgagee  to 
this   effect :     "  Mr.  Leonard,  pray  deliver  my  writings  to 
the  bearer,  I  having  disposed  of  them.     Am,  &c."     The 
vendor  afterwards  refused   to  perform  the  contract,  and 
pleaded  the  statute  of  frauds  to  a  bill  filed  by  the  pur- 
chaser   for  a  specific   performance,   and   the   plea  was 
(*)allowed  ;  because  it  ought  to  be  such  an  agreement  as 
specified  the  terms  thereof,  which  this  did  not,  though 
it  was  signed  by  the  party ;  for  this  mentioned  not  the 
sum  that  was  to  be  paid,  nor  the  number  of  houses  that 
were  to  be  disposed  of;  whether  all,  or  some,  or  how 
many;  nor  to  whom  they  were  to  be  disposed  of;  neither 
did  this  letter  mention  whether  they  were  disposed  t>f  by 
way  of  sale  or  assignment  of  lease(9)  :  but  where  the 

{q)  Seagood  V.  Meale,  Free.  Cha.  560;  Rose  v.  Cuoyog^ame,  11 
Yes.  juD.  550  ;  Card  v.  Jaffray,  2  Scho.  &  Lef.  374  ;  Lord  OnBcnd  v. 
Anderson,  2  Ball  &  Beat.  363  ;  and  see  Champion  v,  Plummer,  1  New 
Rep.  252  ;  Hinde  v.  Whitehouse,  7  East,  558  ;  Cooper  v.  Smith,  15 
East,  103 ;  Richards  v.  Porter,  6  Barn.  &  Cress.  437 ;  S.  C.  9  Dow|« 
fc  R.  497 ;  all  four  cases  on  the  17th  section. 

vithout  saying  more,  is  not  such  a  memorandum  as  will  take  the  case 
out  of  the  statute  of  frauds.     Ellis  v.  Deadman^  4  Bibb,  466. 

A  memorandum  of  the  sale  of  land,  to  be  effectual,  must  not  only  be 
signed  by  the  party  to  be  charged,  but  must  conlain  the  substantial  terms 
of  the  contract,  expressed  with  such  certainty  that  Aey'may  be  under* 
stood  firom  the  contract  itself,  or  some  other  writing  to  which  it  refers, 
without  resorting  to  parol  evidence.  ParkhMrst  v.  Van  CarUandt^  1 
Johns.  Ch.  Rep.  273.  S.  C^  on  appeal,  14  Johns.  Rep.  15.  See  Meel 
V.  Radcliff,  13  Johns.  Rep.  297.  Givensv.  Colder,  2  Des.  188.  Par- 
ker V.  Bodley,  4  Bibb,  102.     CoUcn  v.  Thompson,  2  Wheat.  336,  341. 

In  Virgmia,  it  has  been  decided,  that  a  letter  containing  a  promise 
to  make  a  deed  of  a  tract  of  land,  "  according  to  contract,"  is  a  suf- 
ficient memorandum,  under  the  statute  of  frauds,  notwithstanding  the 
terms  of  the  contract  are  not  mentioned ;  provided  the  party  claiming 
the  conveyance,  can  prove  by  the  testimony  of  one  witness,  the  price 
which  was  agreed  to  be  paid  for  the  land.  Johnson  v.  Ronald^s  Admr. 
4  Munf.  77. 

TOL.  I.  '  14  (*90) 
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property  is  described  generally  as  <^  Mr.  Q.'s  house,"  pa- 
rol evidence  has  always  been  admitted  to  show  to  what 
house  the  treaty  related(r). 

So  where(5),  upon  a  parol  agreement,  the  vendor  sent 
a  letter  to  the  purchaser,  informing  him  that,  at  the  time 
he  contracted  for  the  sale  of  the  estate,  the  value  of  the 
timber  was  not  known  to  him,  and  that  he  (the  purchaser) 
should  not  have  the  estate,  unless  he  would  give  a  larger 
price  ;  Lord  Hardwicke  held,  that  the  letter  could  not  be 
sufficient  evidence  of  the  agreement,  the  terms  of  it  not 
being  mentioned  in  the  agreement  itself. 

So  in  a  recent  case,  where  an  auctioneer's  receipt  for 
the  deposit  was  attegipted  to  be  set  up  as  an  agreemeat, 
the  Master  of  the  Rolls  rejected  it,  because  it  did  not  state 
the  price  to  be  paid  for  the  estate  ;  and  it  could  not  be 
collected  from  the  amount  of  the  deposit,  as  it  did  not 
appear  what  proportion  it  bore  to  the  price(^). 

And  here  we  may  notice  a  case  where  an  agreement  was 
(*)executed  which  referred  to  certain  covenants,  which 
had  been  read,  contained  in  a  described  paper,  which,  in 
fact,  contained  the  terms  of  the  agreement.  It  appeared 
that  all  the  covenants  contained  in  that  paper  had  not 
been  read ;  and  which  of  them  had  been  read,  and  which 
had  not,  was  the.  difficulty,  which  could  only  be  solved  by 
parol  testimony ;  and  Mr.  Justice  BuUer  held  clearly, 
that  such  evidence  was  inadmissible(u),  as  it  would  intro- 
duce all  the  mischiefs,  inconvenience,  and  uncertainty 
the  statute  was  designed  to  prevent ;  and  Lord  Redesdale 
has  since  unqualifiedly  approved  of  this  decision(u7). 

(r)  Ogilvie  V.  Foljambe,  3  Mer.  53. 

{$)  Clerk  V.  Wright,  1  Atk.  12 ;  and  see  Clinan  «.  Cooke,  1  8clk»^ 
&  Lef.  22. 

(t)  Blagden  V.  Bradbear,  12  Yes.  jun.  466  ;  see  Elmore  v.  Eings- 
cote,  6  Bam.  &  Cress.  583  ;  S.  C.  8  Dowl.  &  R.  343. 

(ti)  Brodie  v.  St.  Paul,  1  Yes.  jun.  326  ;  Higginson  v»  Clowes,  15 
Yes.  jun.  516 ;  Lindsay  v.  Lynch,  3  Sch.  &  Lef.  1. 

(w)  1  Sch.  &  Lef.  38 ;  and  see  O'Herlihy  v.  Hedges,  t6td.  123. 
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Neither  will  a  performaDce  be  compelled  on  a  note  or 
letter,  if  any  error  or  omission,  however  trifling,  appear 
in  the  essential  terms  of  the  agreement. 

Thus  in  a  case(a;)  (I)  before  Lord  Hardwicke,  the 
bill  was  brought  to  have  a  specific  performance  of  an 
agreement,  from  letters  which  had  passed  between  the 
parties.  It  appeared,  that  a  certain  number  of  years  pur- 
chase was  to  be  given  for  the  land,  but  it  could  not  be 
ascertained  whether  the  rents  upon  a  few  cow-gates  were 
(*)65.  or  I5. ;  and  although  there  was  no  other  doubt, 
LfOrd  Hardwicke  held,  that  such  an  agreement  could  not 
be  carried  into  execution.  He  said,  that  in  these  cases  it 
ought  to  be  considered,  whether  at  law  the  party  could 
recover  damages ;  for  if  he  could  not,  the  Court  ought 
not  to  carry  such  agreements  into  execution. 

The  late  Lord  C.  J.  Mansfield  observed,  that  there  had 
been  many  cases  in  Chancery,  some  of  which  he  thought 
had  been  carried  too  far,  where  the  Court  had  picked 
out  a  contract  from  letters,  in  wKich  the  parties  never 
certainly  contemplated  that  a  complete  contract  was  con- 
tained (y). 

(x)  Lord  Middleton  v.  Wilson,  et  t  contra,  Chan.  1741,  MS. ;  S.  C. 
Lofil,  801,  cited.  See  9  Yes.  jun.  252  ;  Stokes  v.  Moore,  1  Cox,  219 ; 
Popham  V,  Eyre,  Lofil,  786  ;  Gordon  v.  Trevalyan,  1  Price,  64  ;  Blore 
«.  Sutton,  3  Mer.  237. 

(1^)  3  Taunt  172. 

(I)  The  case  is  in  Reg.  Lib.  1741,  fo.  260,  by  the  name  of  Lord 
Middleton  v.  £yre.  The  estate  was  sold  by  an  agent  to  Dr.  Wilson, 
by  parol,  and  the  parties  appear  to  have  bound  thenoselves  by  letters, 
the  particulars  of  which  do  not  appear  in  the  Register's  book.  The 
parties  beneficially  interested  afterwards  sold  the  estate  for  a  greater 
price  to  Lord  Middleton,  who  filed  a  bill  for  a  specific  peformance  of 
the  agreement,  and  Dr.  Wilson  filed  a  cross-bill.  The  cross-bill  was 
dismissed  with  costs,  and  in  the  original  cause  a  specific  performance 
was  decreed*  The  point  in  the  text  is  not  stated  in  the  Registrar's 
book. 
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But  although  a  letter  do  not  in  itself  contain  the  whole 
agreement,  yet  if  it  actually  refer  to  a  writing  that  does, 
that  will  be  suflScient,  although  such  writing  is  not 
signed  (43). 

Thus  in  a  case  where  an  estate  was  advertised  to  be  let 
for  three  lives,  or  thirty-one  years,  and  an  agreement  was 
entered  into  for  a  lease,  in  which  the  term  for  which  it 
was  to  be  granted  was  omitted  ;  Lord  Redesdale  held,  that 
if  the  agreement  had  referred  to  the  advertisement^  parol 
evidence  might  have  been  admitted  to  show  what  was  the 
thing  (namely  the  advertisement)  so  referred  to,  for  then 
it  would  be  an  agreement  to  grant  for  so  much  time  as 
was  expressed  in  the  advertisement ;  and  then  the  iden- 
tity of  the  advertisement  might  be  proved  by  parol  evi- 
dence (2:)(44).  And  Sir  William  Grant,  in  a  late  case,  ex- 
pressed his  opinion,  that  a  receipt  which  did  not  contain 
the  terms  of  the  agreement,  might  have  been  enforced  as 
an  agreement,  had  it  referred  to  the  conditions  of  sale, 
(*)which  would  have  entitled  the  Court  to  look  at  them 
for  the  terms(a). 

So  an  agreement  not  containing  the  name  of  the  buyer 
may  be  made  out  by  connecting  it  with  a  letter  from  the 
buyer  on  the  subject(6). 

(z)  See  Clinan  v.  Cooke,  1  Scho.  &  Lef.  22 ;  and  see  Cass  r*  Wa- 
terhouse,  Prec.  Cha.  29 ;  Hinde  v.  Wbitehouse,  7  East,  658  ;  Feoffees 
of  Heriot's  Hospital  v.  Gibson,  2  Dow,  301  ;  Powell  v.  Dillon,  2  Ball 
&  Beat.  416. 

(a)  Blagden  v.  Bradbear,  12  Yes.  jun.  466  ;  and  see  Sbippey  v.  Der- 
rison,  6  Esp.  Ca.  190 ;  Hinde  v.  Wbitehouse,  7  East,  558  ;  Ken  wor- 
thy o.  Scbofield,  2  Barn.  &  Cress.  945  ;  S.  C.  4  Dowl.  &  R,  556 ;  1 
Turn.  &  Russ.  352. 

{b)  Allen  v.  Bennet,  3  Taunt.  169;  Western  v.  Russell,  3  Yes.  & 
Bea.  187. 

(43)  A  reference  in  a  deed,  to  a  will,  not  executed  pursuant  to  stat- 
ute, will  have  the  effect  of  incorporating  it  with,  and  making  it  a  part  of 
the  defed.     Igardv.  Montgomery^  1  Kott  &  M'Cord,  381. 

(44)  See  Johnson  v.  Donald^s  Jidmr.  4  Munf.  77. 
(*98) 
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In  a  case(r)  where  an  agreement  for  sale  was  reduced 
into  writing,  but  not  signed,  owing  to  the  vendor  haying 
failed  in  an  appointment  for  that  purpose  ;  the  vendee's 
agent  wrote  to  urge  the  signing  of  the  agreement;  and 
the  vendor  wrote  in  answer  a  letter,  in  which,  after  stating 
his  having  been  from  home,  he  said,  ^^  his  word  should 
always  be  as  good  as  anj  security  he  could  give."  And 
this  was  held  by  Lord  Thurlow  to  take  the  case  out  of 
the  statute,  as  clearly  referring  to  the  written  instrument. 
The  ground  of  this  decision  was,  that  the  vendor  had 
agreed,  by  writing,  to  sign  the  agreement.  If  he  had 
said  he  never  would  sign  it,  he  could  not  have  been 
bound  ;  but  if  be  said  he  never  would  sign  it,  but  would 
make  it  as  good  as  if  he  did,  it  would  be  a  promise  to 
perform  it ;  if  he  said  he  would  never  sign  it,  because 
he  would  not  hamper  himself  by  an  agreement,  it  would 
be  too  perverse  to  be  admitted(c2).  It  appears  that 
Lord  Thurlow  was  diiffident  of  his  opinion  in  this  case  ; 
and  Lord  Redesdale  has  declared,  that  he  had  often  dis- 
cussed the  case,  and  he  could  never  bring  his  mind  to 
agree  with  Lord  Thurlow's  decision,  because  he  (Lord 
Redesdale)  thought  the  true  meaning  of  the  agreement 
(*)was,  ^'  I  will  not  bind  myself^  but  you  shall  rely  on  my 
word(«)." 

But  in  these  cases  there  must  be  a  clear  reference  to 
the  particular  paper,  so  as  to  prevent  the  possibility  of 
one  paper  being  substituted  for  another(/). 

And  if  the  agreement  is  defective,  and  the  letter  refers 
to  a  different  contract  from  that  proved  by  the  opposite 

(c)  Tawney  v.  Crowther,  3  Bro.  C.  €•  161, 318  ;  and  see  Forster 
v.  Hale,  3  Yes.  jun.  696 ;  Cooke  v.  Tombs,  2  Anstr.  420 ;  Saunder- 
8on  V.  Jackson,  2  Bos.  &  Pull.  238  ;  and  9  Yes.  jun.  260. 

(d)  Per  Lord  Thurlow,  3  Bro.  C.  C.  320. 

(e)  See  1  Scho.  &  Lef.  34 ;  and  see  Tanner  v.  Smart,  6  Bam.  & 
Cress.  603 ;  S.  C.  9  Dowl.  &  R.  549. 

(/)  Bojdell  0.  Drummond,  11  East,  142. 
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party,  the  letter  cannot  be  adduced  as  evidence  of  the 
contract  set  up.  The  letter  must  be  taken  altogether, 
and  if  it  falsify  the  contract  proved  by  the  parol  testi- 
mony, it  will  not  take  the  case  out  of  the  statute(^). 

As  we  shall  hereafter  see,  an  auctioneer  is  an  agent 
lawfully  authorized  for  the  vendor  and  purchaser  within 
the  statute.  Upon  the  sale  of  estates  by  auction,  a  de- 
posit is  almost  universally  paid,  for  which  the  auctioneer 
gives  a  receipt,  referring  to  the  particulars,  or  indorsed 
on  them,  and  amounting,  in  most  cases,  to  a  valid  agree- 
ment on  the  ^ft  of  the  vendor  within  the  statute(A). 
And  it  seems  that  a  bill  of  sale,  or  entry  by  the  auctioneer, 
of  the  account  of  the  sale,  in  his  books,  stating  the  name 
of  the  owner,  the  person  to  whom  the  estate  is  sold,  and 
the  price  it  fetched,  would  be  deemed  a  sufficient  memo- 
randum of  the  agreement  to  satisfy  the  statu te(t).  This, 
however,  it  clearly  would  not,  unless  it  either  contained 
the  conditions  of  the  sale  and  the  particulars  of  the  pro- 
perty, or  actually  referred  to  them,  so  as  to  enable  the 
Court  to  look  at  themf;  j(46). 

(*)A  note  or  letter,  written  by  the  vendor  to  any  third 
person,  containing  directions  to  carry  the  agreement  into 
execution,  will,  subject  to  the  before-mentioned  rules,  be 

ig)  Cooper  V.  Smith,  15  East,  103. 

{h)  See  B]agden  v.  Bradbear,  12  Yes.  juo.  466,  et  $upra, 

(i)  See  £minerson  v.  Heelis,  2  Taunt.  33,  et  infra ;  but  see  Mussell 
«.  Cooke,  Free.  Cha.  533 ;  Charlewood  v.  Duke  of  Bedford,  1  Atk. 
497 ;  Ramsbottom  v.  Mortley,  2  Mau.  k  Selw.  445. 

(/)  Blagden  «.  Bradbear,  ubi  9up»  Hinde  v.  Whitehouse,  7  East,  558  ; 
Eenworthy  v.  Schofield,  2  Bam.  &  Cress.  945 ;  S.  C.  4  Dowl.  &  R. 
556. 


(45)  See  Clason  v.  Bailey,  14  Johns.  Rep.  490.     Dacis  v.  RoherUan, 
.1  Rep.  Con,  Ct  71. 

The  original  memorandum  made  by  the  auctioneer  must  be  produc- 
ed on  the  trial,  if  in  existence ;  a  copy  wiil  not  be  received  as  evi- 
dence,    lb. 
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a  sufficient  s^eement  to  take  a  case  out  of  the  statute(A:). 
This  was  laid  down  by  Lord  Hardwicke,  who  said,  that 
it  had  been  deemed  to  be  a  signing  within,  the  statute, 
and  agreeable  to  the  provision  of  it.  And  the  point  was 
expressly  determined,  in  the  year  1719,  by  the  Court  of 
£xchequer(/). — Upon  an  agreement  for  an  assignment 
of  a  lease,  the  owner  sent  a  letter,  specifying  the  agree- 
ment, to  a  scrivener,  with  directions  to  draw  an  assign- 
ment pursuant  to  the  agreement ;  and  Chief  Baron  Bury, 
Baron  Price,  and  Baron  Page,  were  of  opinion,  that  the 
letter  was  a  writing  within  the  statute  of  frauds.  And 
the  same  doctrine  appears  to  apply  to  a  letter  written  by 
a  purchaser(m). 

In^  Kennedy  v.  Lee(n),  Lord  Eldon  observed,  that  in 
order  to  form  a  contract  by  letter,  he  apprehended  nothing 
more  was  necessary  than  this,  that  when  one  man  makes 
an  offer  to  another  to  sell  for  so  much,  and  the  other 
closes  with  the  terms  of  his  offer,  there  must  'be  a  fair 
understanding  on  the  part  of  each  as  to  what  is  to  be  the 
purchase-money,  and  how  it  is  to  be  paid,  and  also  a 
reasonable  description  of  the  subject  of  the  bargain.  It 
must  be  understood,  however,  that  the  party  seeking  the 
specific  performance  of  such  an  agreement,  is  bound  to 
find  in  the  correspondence,  not  merely  a  treaty,  still  less 
a  proposal  for  an  agreement,  but.  a  treaty  with  reference 
to  which,  mutual  consent  can  be  clearly  demonstrated,  or 
a  proposal  met  by  that  sort  of  acceptance,  which  makes  it 
(*)no  longer  the  act  of  one  party  but  of  both.  It  follows, 
that  he  is  bound  to  point  out  to  the  Court,  upon  the  face 
of  the  correspondence,  a  clear  description  of  the  subject- 
matter  relative  to  which  the  contract  was  in  fact  made  and 

{k)  Welford  v.  Beazely,  3  Atk.  503.  See  Seagood  v.  Meale,  Free. 
Clia.560*;  Cooke  v.  Tombs,  2  Anstr.  420. 
(/)  Smith  «.  Watson,  Bunb.  65  $  S.  C  MS. 
(m)  Rose  v.  Cunynghame,  11  Yes.  jun.  550. 
(n)  3  Mer.  441 ;  and  see  Ogiivie  v.  Foljambe,  3  Mer.  53. 
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entered  into.  His  Lordship  added,  that  he  did  not  mean 
(because  the  cases  which  had  been  decided  woald  not 
bear  him  out  in  going  so  far)  that  he  was  to  see  that  both 
parties  really  meant  the  same  precise  thing,  but  only  that 
both  actually  gave  their  assent  to  that  proposition,  which, 
be -it  what  it  may,  de  facto  arises  out  of  the  terms  of  the 
correspondence.  The  same  construction  must  be  put 
upon  a  letter,  or  a  series  of  letters,  that  would  be  applied 
to  the  case  of  a  formal  instrument ;  the  only  difference 
between  them  being,  that  a  letter  or  correspondence  is 
generally  more  loose  and  inaccurate  in  respect  of  terms, 
and  creates  a  greater  difficulty  in  arriving  at  a  precise 
conclusion. 

In  Cooth  V.  Jackson(o),  Lord  Rosslyn  put  the  case  of 
a  bond  of  reference  to  a  surveyor,  the  price  to  depend 
upon  his  valuation,  only  to  ascertain  how  much  an  acre 
the  purchaser  was  to  pay  for  the  land.  And  his  Lordship 
said,  he  should  conceive  that  not  to  be  within  the  statute. 

But  rent-rolls,  particulars  of  estates,  abstracts,  &c.  de- 
livered by  the  vendor  on  the  treaty  for  sale,  will  not  be 
considered  as  an  agreement,  although  signed  by  him,  and 
containing  the  particulars  of  the  agreement ;  nor  will  let- 
ters written,  or  representations  made  by  him,  to  creditors, 
concerning  the  sale,  receive  that  construction. 

Thus,  in  a  c^se(p)  where  A  agreed  by  parol  vnth  B 
for  the  purchase  of  lands  ;  shortly  afterwards,  a  rent-roll 
was  delivered  to  Aj  which  B  dated  and  altered  in  his 
own  hand-writing ;  and  it  was  intituled,  ^^  Land  agreed 
(*)to  be  sold  by  B  toA^  from,  &c.  at  twenty-one  years  pur- 
chase, for  the  clear  yearly  rent.''  An  abstract  of  the  title, 
also,  stating  the  contract,  was  delivered  by  A^s  agent,  and 
also  further  particulars  and  papers  at  different  times.  B 
also  wrote  to  several  of  his  creditors,  informing  them  that 

(o)"  6  Ves.  jun.  17. 

( p)  Wbaley  v.  Bagenel,  6  Bro.  P.  C.  5. 
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he  had  agreed  with  A.  for  the  sale  of  the  estate,  at  twenty^- 
oae  years  purchase ;  referred  tenants  to  A.  as  owner  of 
the  estate ;  and  set  up  the  contract  as  a  bar  to  an  elegit. 
B.  afterwards  refused  to  perforin  the  agreement ;  and  to 
a  UU  filed  for  a  specific  performance,  pleaded  the  statute 
of  frauds,  and  the  plea  was  allowed. 

So,  in  a  later  case(9),  upon  a  bill  filed  by  a  vendee,  for 
a  specific  performance  of  a  parol  agreement  for  sale  of 
lands,  it  appeared  that  the  vendor  gave  the  purchaser  a 
particular  of  the  property  to  be  sold,  with  the  terms  and 
conditions,  all  in  his  own  hand-writing,  and  signed  by 
him ;  and  it  was  afterwards  delivered,  by  agreement  of 
both  parties  to  an  attorney,  to  prepare  the  conveyance 
from,  who  prepared  a  draft,  and  brought  it  to  the  parties, 
and  they  read  over  and  approved  of  it,  and  agreed  to 
execute  the  same,  whenever  a  fair  copy  could  be  written 
cot.     The  defendant,  however,  refused  to  fulfil  his  part 
of  the  agreement,  and  pleaded  the  statute  of  frauds  to  the 
bill  i  and,  as  the  particular  was  delivered  at  the  outset 
of  the  treaty,  no  agreement  being  then  made,  the  Court 
held  it  could  only  be  delivered  as  a  list  or  catalogue  of 
the  matters  for  sale,  to  enable  the  purchaser    to  form 
a  proper  estimate  of  their  value ;  that  the  signing  the 
particular  could   have  no    other  effect  than  to  give  it 
authenticity,  as  a  true  list  of  .the  items  then  offered  for 
sale ;  and  that  the  subsequent  acts  could  not  affect  the 
original  nature  of  the  particular,  and  turn  it  into  an  agree* 
ment. 
(*)Although  an  agreement  be  reduced  into  writing  by 

(9)  Cook  V.  Tombs,  2  Anst  420  ;    and  see  Caas  v.  Waterhousei 
Prec.  Cha.  29. 
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a  person  present  at  the  making  of  it,  yet  if  the  parties  do 
not  sign  it,  thej  will  not  be  bound  by  it(r)(46)« 

If  an  agreement  contain  all  the  terms,  the  sending  of 
it|  as  instructions  to  a  person  to  prepare  a  proper  agree- 
ment,  will  not  be  deemed  an  intention  to  extend  the 
agreement,  but  merely  to  reduce  it  into  technical,  lan- 
guage. 

Thus,  in  Fowle  i;.  Freeman  (5),  after  some  treaty  for 
the  purchase  of  an  estate,  certain  terms  were  agreed  upon 
and  written  down  by  Freeman  the  vendor,  and  afterwards 
written  out  by  him,  as  an  agreement;  viz. — ^^ March 
12th,  1803.  I  agree  to  sell  to  Mr.  Fowle /my  estate,  &c. 
for  the  sum  of  27,000/.  upon  the  following  conditions, 
&c."  [stating  them.]  Freeman  signed  this  agreement, 
and  read  it  to  Fowle,  who  approved  of  it.  Freeman  then 
underwrote  a  letter  to  his  solicitor  in  town  to  the  follow- 
ing ejQTect : — ^^  Sir,  please  to  prepare  a  proper  agreement 
for  Mr.  Fowle  and  me  to  sign,  and  send  it  to  me  at  this 
place.  You  will  also  deliver  to  Mr.  Everett,"  (the  gen- 
tleman who  carried  the  letter  to  town,)  ^^  an  abstract  of 
my  title-deeds  for  his  examination.  As  soon  as  the  title- 
deeds  are  approved  of,  he  engages  to  lend  me  5,000/.  till 
Michaelmas  next."  The  letter  was  signed  and  dated  bjr 
him,  and  was  delivered  by  Mr.  Everett  to  the  solicitor  ia 

(r)  Gaater  «•  Halsej,  Ambl.  686  ;  Whitchurch  v.  Be?is»  2  Bro.  C. 
C.  559  ;  Ramsbottom  v.  TuDbndge»  Ramsbottom  v,  Mortlej>  2  Mao. 
&  Selw.  434.  445. 

(9)  Rolls,  8th  March,  1801,  MS. ;  9  Yes.  Jun.  861,  S.  C. 

(46)  A  parol  agreement  for  the  sale  of  land  will  not  be  decreed 
specifically,  though  the  vendor  had  given  instructions,  in  writing,  stating 
the  terms,  to  an  attorney,  to  draw  the  deeds ;  and  though  the  deeds 
were  drawn  in  pursuance  of  such  instructions,  and  the  vendor  took 
them  home  and  wrote  to  the  vendee,  informing  her  that  they  were  ready, 
and  requested  her  to  attend  and  settle  the  business,  but  died  before  the 
parties  met.     Crivena  v.  Colder^  2  Des.  171. 
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town.  Freeman  afterwards  refused  to  perform  the  agree- 
ment ;  and,  to  a  bill  filed  by  Fowle  for  a  speoific  per- 
formance, pleaded  the  statute  of  frauds.  The  Master  of 
the  RoHs  held,  that  if  the  attorney  had  prepared  an  agree- 
ment, according  to  the  letter.  Freeman  would  have  been 
compelled  to  execute  it,  and  the  attorney  could  not  alter 
(*)the  agreement  itself  in  any  one  respect.  A  letter  or 
proposal  will  do,  although  the  party  repents ;  and  many 
decrees  hare  been  founded  merely  on  letters.  If  this  ob- 
jection were  to  hold,  he  said,  it  might  be  contended,  that 
if  an  agreement  contained  a  reference  to  title-deeds  to 
be  formally  executed,  it  would  not  do ;  and  his  Hnor 
decreed  a  specific  performance. 

In  these  cases  it  should  be  observed,  that  letters  may 
be  stated  hi  a  bill  as  constituting  the  alleged  agreement, 
or  as  evidence  of  an  alleged  parol  agreement.  In  the 
first  case,  the  defendant  may  insist  that  they  do  not  make 
out  a  concluded  agreement,  and  no  extrinsic  evidence 
can  be  received ;  in  the  latter  he  may  plead  the  statute 
of  firauds(<). 


II.  We  are  next  to  consider  what  is  a  sufficient  sig- 
nature by  the  party  or  his^  agent.  Before  the  statute  of 
firauds,  an  agreement,  although  reduced  into  writing  and 
signed,  was  not  considered  as  a  written  agreement  unless 
sealed ;  but  it  was  regarded  as  a  parol  agreement,  and 
the  writing  as  evidence  of  it(ti). 

It  has  been  justly  said  that  the  same  rule  prevails 
since  the  statute  of  frauds(a:) ;  for  the  law  of  England 
recognizes  only  two  kinds  of  contracts ;  i4z.  specialties 

(I)  Biree  «.  metchley,  6  Madd.  17. 
(«)  See  1  Ch.  Ca.  85. 

(x)  S«e  Marq.  of  Nonnanby  r.  Duke  of  DevoDshire,  2  Froein.  216. 
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and  parol  agreements,  which  last  include  all  writings  not 
mider  seal,  as  well  as  verbal  agreements  not  reduced  into 
writing(y)(47).  In  the  case  of  Wheeler  v.  Newton(z), 
the  agreement  not  having  been  sealed,  seems  to  have 
been  in^ted  upcm,  as  leaving  the  case  within  the  statute : 
and  (*)LiOrd  Commissioner  Rawlinson  said,  that  agree- 
ments in  writing,  though  not  sealed,  had  same  better 
countenance  since  the  statute  of  frauds  and  peijuries  than 
they  bad  before(I). 

This  doubt  must  have  arisen  from  the  common-law 
doctrine  before  noticed,  that  an  agreement  not  under  seal 
is  simply  a  parol  agreement,  and  the  writing  evidence  of 
it ;  but  there  certainly  was  no  foundation  for  the  doubt : 
the  statute  makes  signing  only  requisite  to  the  validity  of 
a  written  agreement,  and  it  is  now  clearly  establbhed, 
that  sealing  is  not  necessary ;  and  if  a  man  be  in  the 
habit  of  printing  or  stamping  instead  of  writing  his  name, 
he  would  be  considered  to  have  signed  by  his  printed 
pame(a)(48). 

{y)  Rann  v.  Hughes,  7  Term  Rep.  350,  n. ;  S.  C.  MS.  in  ioU  vtrhU. 
{z)  Prec.  Ch.  16. 

(a)  Savnderson  r.  Jackson,  2  Bos.  &  PuU.  238 ;  Schneider  o.  Nor- 
ris,  2  Mau.  &  Selw.  286. 

(I)  In  Dawson  v.  Ellis,  1  Jac.  &  Walk.  524,  the  Court  was  of  opin- 
ion, that  if  •^.  contract  verbally  to  sell  to  J3.  and  afterwards  contract  bj 
writing  to  sell  to*C.,  and  then  convey  (he  estate  to  £.,  he  (J3.)  is  not 
liable  to  perform  the  contract  with  C,  although  he  had  notice  of  it  be- 
fore the  conveyance. 

(47)  See  Ballard  v.  Walker,  3  Johns.  Cas.  60. 

(48)  An  assignment  of  a  lease,  by  a  writing  not  under  seal,  is  valid. 
HoUiday  v.  MarshaU^  7  Johns.  Rep.  211.  But  a  blank  assignment  of 
a  lease,  is  inoperative  :  Thus,  if  a  person  write  his  name  and  affix  bis 
seal  on  the  back  of  a  lease,  and  at  the  same  time,  it  is  agreed  between 
him  and  the  person  to  whom  the  assignment  is  to  be  made,  that  an  as- 
signment shall  be  written  by  a  third  person,  over  the  signature  and  seal, 
and  this  is  done,  and  the  deed  delivered  to  the  assignee,  die  asngnineiit 
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The  ngnatore  reqaired  by  the  statute  is  to  have  the 
effect  of  giving  authenticity  to  the  v^le  instrament ;  and 
where  the  name  is  inserted  in  such  a  manner  as  to  have 
that  effect,  it  does  not  much  signify  m  what  part  of  the 
instrument  it  is  to  be  found(6)(49). 

Therefore,  the  signing  the  name  at  the  begimiing  of 
the  agreement  will  take  it  out  of  the  statute ;  as,  if  a 
person  write  the  agreement  himself,  and  begin,  ^^  A.  B. 
agrees  to  sell,  &c."  and  this  is  only  in  analogy  to  the 
case  of  a  testator  writing  his  name  at  the  beginning  of 
his  will,  which  is  equivalent  to  his  signing  it ;  and  yet 
the  statute  expressly  requires  a  signature((;). 

(*)And  such  a  signature  will  be  sufficient,  although  a 
place  be  left  for  a  signature  at  the  bottom  of^  the  instru- 
ment(c()(I)  ;  and  yet,  as  Lord  Eldon  has  observed,  it  is  im- 

(6)  Ftde  Stokes  v.  Moore,  stated  infra ;  Allen  v.  Beonet,  3  Taunt. 
169. 

(c)  Knight  V.  Crockford,  1  Esp.  Ca.  189  ;  and  see  1  Bro.  C.  C.  410 ; 
3  Esp.  Ca.  182 ;  9  Yes.  jun.  248 ;  and  Saunderson  v,  Jackson,  2  Bos. 
&  PnlL  238.  See  Cooper  o.  Smith,  15  East,  103  ;  Morison  i^.  Tur- 
nour,  18  Yes.  jun*  176 ;  Propert  v.  Parker,  1  Buss.  &  Ryh  625. 

(d)  Saunderson  v.  Jackson,  ubi  tupra, 

(1)  This  question  frequently  arises  upon  wills  of  personaltj.  Walker 
9.  Walker,  decided  bj  the  Court  of  Delegates,  19th  Feb.  1805.  Ann 
Walker  made  her  will,  comprising  real  and  personal  estate,  which  she 
signed  and  sealed,  and  then  folded  up  with  this  indorsement ;  **  I  signed 
and  sealed  my  will  to  have  it  ready  to  be  witnessed  the  first  opportu- 
nity I  could  get  proper  persons  for  H.'*  The  usual  attestation  clause 
was  added,  but  not  signed  by  any  witness.  At  her  death  the  instru- 
ment was  found  in  her  drawer  in  the  envelop,  and  it  was  determined 
not  to  be  a  good  will  of  the  personal  property,  on  the  ground,  that 
something  appearing   by  the  attestation  clause  to  be  intended    to  be 


is  a  nullity.  Jackson  v.  Tiius^  2  Johns.  Rep.  430.  See  UUn  v.  JKt/- 
irtdgtj  7  Mass.  Rep.  233.  Clason  v.  Bailey,  14  Johns.  Rep.  484. 
^tUon  V.  Duboi$f  13  Johns.  Rep.  175. 

(49)  S^eJirgenbright  v.  Campbell,  3  Hen.  &  Munf.  144, 198.     Pen- 

niman  ▼•  HarUkom,  13  Mass.  Rep.  87. 
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possible  not  to  see  that  the  insertioa  of  the  name  at  the 
beginDing  was  not  intended  to  be  a  signature,  and  that  the 
paper  was  meant  to  be  inoomplete  till  it  was  further 
signed. 

And  if  the  party  know  the  contents  of  the  agreement, 
a  subscriptioD,  as  a  witness,  is  a  sufficient  signing(e)« 

So,  where  a  clerk  of  an  agent  duly  authorized  to  treat 
(ot  a  principal,  signed  an  agreement  thus,  ^'  Witness 
A.  B.  for  C.  D.  agent  to  the  seller,"  it  was  holden  to  be 
out  of  the  statute(/)«  And  it  is  sufficient,  it  seems,  if 
the  initials  of  the  name  are  set  down(^). 

But*  a  letter  without  a  signature  of  the  name  in  some 
way  cannot  be  brought  within  the  statute.  Therefore, 
a  letter  written  by  a  mother  to  her  son,  beginning  ^*  My 
dear  Nicholas,"  and  ending  "  your  aflfectionate  mother," 
(*)with  a  Aill  direction,  containing  the  son's  name  and 
place  of  residence,  is  not  a  good  agreement  within  the 
statute(A)(60)- 

It  seems  that  the  signature  of  the  purchaser  by 
himself  or  his  agent,  on  the  back  of  the  particulars  and 
conditions  of  sale,  with  the  sum  opposite  to  it,  is  a  suffi- 
cient compliance  with  the  directions  of  the  act(t). 

And,  as  we  have  seen,  an  agreement  not  signed,  may 

(e)  Welford  v.  Beazely,  3  Atk.  503.     See  9  Yes.  jun.  251. 

(/)  Coles  V.  Trecothick,  9  Yes.  jun.  234 ;  1  Smith's  Rep.  233 ;  but 
see  Blore  o.  Sutton,  3  M er.  237. 

(g)  Pbillimore  v.  Barry,  1  Camp.  Ca.  613. 
(h)  Selbj  V.  Selbj,  Rolls,  1817,  MS. 

(f)  Vide  iuprth  and  Hodgson  v.  Le  Bret,  Camp.  N.  P.  233 ;  Pbilli- 
more «.  Barry,  $6.  513  ;  Goom  v.  Aflalo,  6  Barn.  &  Cress.  117;  S.  C. 
9  Dowl.  &  R.  14S  ;  cases  on  the  17th  sect ;  Emmerson  v.  Heelis,  2 
Taunt.  38. 


done,  the  instrument  was  not  complete  as  the  last  will  of  the  testatrix. 
1  Mer.  503.     See  Beaty  v.  Beaty,  1  Addams,  154. 

(50)  See  fVhitwM  v.  Wyer,  11  Mass.  Rep.  6.     Baihyr.  Ogdem,  3 

Johns.  Rep.  399. 
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be  supported  by  a  signatare  to  a  writing  referring  to  the 
agreement* 

But  the  mere  altering  the  draft  of  the  convejance  will 
not  take  a  case  out  of  the  statute(Ap) ;  neither  will  the 
writing  o?er  of  the  whole  draft  by  the  defendant  with  his 
own  hand  be  sufficienti  as  there  must  be  a  8]gnature(/). 
To  this  rule  we  may,  perhaps,  refer  the  case  of  Stokes  v. 
ldoore(m);  where  the  defendant  wrote  instnictioos  for 
a  lease  to  the  plaintiff,  in  these  words :  viz.  '*  The  lease 
renewed ;  Mrs.  Stokes  to  pay  the  King's  tax ;  also  to  pay 
Moore  24/.  a  year,  half-yearly ;  Mrs.  Stokes  to  keep  the 
house  in  good  tenantable  repair,  &c."  Stokes,  the  lessee, 
filed  a  bill  for  a  specific  performance,  and  the  Court  of 
Exchequer  held  it  not  to  be  a  sufficient  signing  to  take 
the  agreement  out  of  the  statute ;  although  it  was  not 
necessary  to  decide  the  point(51). 

Lord  Eldon  is  reported  to  have  said,  that  he  had  sMoe 
doid>t  of  the  doctrine  in  this  case(n)« 

(*)Mr.  Baron  Eyre  appears  to  have  put  it  on  its  true 
grounds.  He  said,  that  the  signature  is  to  have  the  effect 
of  giving  authenticity  to  the  whole  instrument ;  and  if  the 
name  is  inserted  so  as  to  have  that  effect^  he  did  not  think 
it  signified  much  in  what  part  of  the  instrument  it  was  to 
be  found ;  it  was,  perhaps,  difficult,  except  in  the  case 

{k)  Hawkins  v.  Holmes,  1  P.  Wms.  776,  which  OTerruled  Lowlher 
V.  Carril,  1  Tern.  221.     See  Shippey  v,  Derrison,  5  Esp.  Ca.  190. 

(i)  Ithel  V.  Potter,  1  P.  Wms.  771,  cited. 

(m)  Stokes  v.  Moore«  1  Cox,  219 ;  Cox's  n.  to  1  P.  Wms.  771. 
See  1  Smith's  Rep.  244. 

(n)  Aod  see  Emmersoni^.  Heelis,  2  Taunt  38,  and  observe  how  the 
parcbaser's  name  was  signed  there.  See  also  Morison  v.  Tumom*,  18 
Yes.  jun.  175 ;  Western  v.  Russel,  3  'Ves.&  Bea*  187 ;  Ogilvie  v.  Fol- 
jambe,  3  Men  63. 

(61)  See  Givens  v.  Colder^  2  Des.  171.  See  note  to  Weighimany* 
CaUhoM,  4  Wheat  89. 
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of  a  letter  with  a  postscript,  to  find  an  instance  where  a 
name  inserted  in  the  middle  of  a  writing  can  well  have 
that  effect ;  and  then  the  name  being  generally  found  in 
a  particular  place,  by  the  common  usage  of  mankind,  it 
may  very  probably  [qu.  properly]  have  the  eflfect  of  a 
legal  signature,  and  extend  to  the  whole ;  but  he  did 
not  understand  how  a  name  inserted  in  the  body  of  an 
instrument,  and  applicable  to  particular  purposesy  couM 
amount  to  such  an  authentication  as  is  required  by  the 
statute. 


III.  In  considering  what  signature  satisfies  the  requisi- 
tion of  the  statute,  we  have  necessarily  adverted  to  signa- 
tures by  agents ;  and  it  will  now  be  proper  to  consider 
who  will  be  deemed  an  agent  lawfully  authorized  within 
the  statute  of  frauds  to  sign  an  agreement  for  the  sale  or 
purchase  of  an  estate(52). 

In  the  first  and  third  sections  of  the  statute  of  frauds, 
which  relate  to  leases,  &c.  the  writing  is  required  to.  be 
signed  by  the  parties  making  it,  or  their  agent  aaUiorxzed 
hy  writing.  This  latter  requisite  is  omitted  in  the  fourth 
and  seventeenth  sections  of  the  statute(I).  The  Legis- 
lature (^)seems  to  have  taken  this  distinction,  that  where 
an  interest  is  intended  to  be  actually  passed,  the  agent  must 
be  authorized  by  writing  ;  but  that  where  a  mere  agree- 
ment is  entered  into,  the  agent  need  not  be  constituted 
by  writing  ;  and  therefore  an  agent  may  be  authorized  by 
parol  to  treat  for,  or  buy  an  estate,  although  the  contract 

-I  ^1  -"^11  .  -  . iii.li.  J, t   -    .  w      -m-     m — 

(I)  In  a  note  to  Mr.  East's  7th  vol.  p.  566,  it  is  said,  that  bj  the 
fourth  section,  to  affect  lands,  the  note  must  be  signed  by  an  agent 
thereunto  lawfully  authorized  by  writings  Sec,  which  words,  **  by  writ- 
ing," are  omitted  in  the  seventeenth  section,  touching  the  sale  of  goods. 
This  mistake  must  be  attributed  to  the  hurry  of  the  press,  for  the 
agent  is  in  neither  section  required  to  be  authorized  by  writing. 

(52)  See  Jrvtn  v.  Thomp9on^  4  Bibb,  295. 
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itself  must  be  in  writing(o)(53).  It  is,  however^  in  all 
cases,  highly  desirable'  that  the  agent  should  have  a  written 
authority.  Where  he  has  merely  a  parol  authority,  it 
must  frequently  be  difficult  to  prove  the  existence  and 
extent  of  it(p);  although  it  may  be  observed  that  his 
testimony  will  be  received  with  great  caution  against  his 
signature  as  agent.  If,  however,  at  the  time  of  signing, 
he  make  a  declaratioif  that  he  has  no  authority,  his  prin- 
cipal will  not  be  bound(9).  But  of  course,  although  he 
purchase  in  his  own  name,  yet  the  fact  of  the  agency  so 
as  to  charge  the  principal  may  be  made  out  by  parol 
evidence(r). 

Although  an  agent  is  authorized  to  sell  at  a  particular 
price,  yet  it  seems  that  his  clerk  cannot  contract  without 
a  special  authority  or  agreement  for  that  purpose(«) ; 
which,  however,  need  not  be  in  writing. 

(*)The  principal  may  revoke  the  authority  of  the  agent 
at  any  time  before  an  agreement  is  executed  according  to 
the  statute,  although  the  agent  has  previously  agreed  ver^ 
holly  to  sell  the  property(0 ;  and  an  intended  purchaser 


(o)  Waller  v,  Hendoo,  5  Yin.  Abr.  524,  pi.  45 ;  Wedderburne  «. 
Carr,  k  the  Exchequer,  T.  T.  1775 ;  3  Wooddes.  433,  cited ;  Rucker  ' 
0.  Cammejer,  1  Esp.  Ca.  175  ;  Coles  v.  Trecolbick,  9  Yes.  jua.  234  ; 
1  Smith's  Rep.  233 ;  Barry  v.  Lord  Banymore,  1  Sch.  &  Lef.  Rep. 
28,  cited ;  Clinan  v.  Cooke,  ih.  22  ;  Emmerson  v,  Heelis,  2  Taunt. 
38. 

(p)  Mortlock  V.  Buller,  10  Yes.  jun.  292.  See  Daniel  v.  Adams, 
AmbL  495 ;  Charlewood  v.  the  Duke  of  Bedford,  1  Atk.  497 ;  and 
see  5  Yin.  Abr.  522,  pi.  35  ;  Wyatt  o.  Allen,  MS.  App.  No.  9. 

{q)  Howard  v.  Braithwaite,  1  Yes.  &  Beam.  202. 

(r)  Wilson  o.  Hart,  1  Moore,  45. 

{9)  Coles  v^  Trecothick,  9  Yes.  jun.  234. 

(Q  See  Farmer  v.  Robinson,  2  Campb.  339,  n. 

(53)  See  Emtig  v.  Tee<,  1  Binn.  450.  Talbot  v.  Bowen^  I  Marsh. 
Ken*  Rep.  436. 
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may  in  like  manner  revoke  his  authority  to  his  ageut  to 
purchase(ti). 

The  statute  requires  every  agreement  as  to  lands,  or 
some  memorandum  or  note  thereof,  to  be  in  vi^riting,  and 
signed  hy  the  party  to  he  charged^  or  some  other  person 
thereunto^  (that  is,  to  the  signing  thereof  )(a:)  by  him 
authorized.  And  that  as  to  goods,  some  note  or  memo- 
randum in  writing  of  the  bargain  shall  be  made  and 
signed  by  the  parties  to  be  charged  by  such  contracts,  or 
their  agents^  thereunto  authorized.  And  yet  it  has  been 
decided,  that  the  signature  of  the  party  to  be  charged  by 
himself  or  agent  is  sufficient,  even  in  a  contract  for 
goods(y),  although  the  other  party  has  not  signed,  and 
consequently  is  not  bound ;  so  that  there  appears  to  be 
no  difference  between  the  two  clauses  of  the  statute,  in 
regard  to  the  appointment  and  power  of  an  agent. 

It  has,  however,  been  repeatedly  decided,  that  an  auc- 
tioneer is  the  agent  of  both  parties  upon  a  sale  cS  goods, 
so  as  to  be  enabled  to  bind  them  both  under  the  sta- 
tute(2r)(64)  ;  whilst,  on  the  contrary,  it  has  been  decided, 
and  lately  seemed  to  be  the  prevailing  opinion,  that  the 
auctioneer  is  not  the  agent  of  the  purchaser  upon  a  sale 
(*)by  auction  of  estates^  so  as  to  be  authorized  to  bind  him 
by  setting  down  in  writing  the  terms  of  the  contract(<i) ; 

(tf)  As  to  sales  by  auction,  see  Blagden  «.  Bradbear^  12  Yes.  jua 
467 ;  Mason  v»  Annltages  13  Yes.  jiin.  25. 

(x)  See  1  Yes.  &  Beam.  207. 

{y)  Allen  v.  Bennet,d  Taunt  169. 

(z)  Simon  v.  Motivos,  3  Burr.  1921 ;  Bull  Ni.  Pri.  280  ;  1  Blackst 
599 ;  Rucker  v.  Camroeyer,  1  Esp.  Ca.  105 ;  Hinde  v.  Whitehouse* 
7  East,  568 ;  and  see  Rondeau  u.  Wyatt,  2  H.  Blackst.  67  ;  and  I  Ca. 
&  Opin.  142,  143 ;  PhilUmore  «.  Barry,  1  Camp.  Ca.  613 ;  and  see 
the  observations  in  the  2d  edit  of  this  work,  p.  57 — 64. 

(a)  Stansfield  «.  Johnson,  1  Esp.  Ca.  101 ;  Walker  «.  Constable,  2 

(54)  See  Brwrni  v.  GilUUmd,  3  Des.  540. 
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but  in  a  late  case,  upon  the  sale  of  an  interest  within  the 
fourth  section,  the  Court  of  Common  Pleas  held,  that  the 
auctioneer  was  an  agent  for  the  purchaser,  even  upon  a 
sale  of  e5tates(d5).     Lord  C.  J.  Mansfield,  in  delivering 
judgment,  asked,  By  what  authcHrity  does  he  write  down 
the  purchaser's  name  ?    B  j  the  authority  of  the  purchaser. 
These  persons  bid,  and  announce  their  Inddings  loudly, 
and  particularly  enough  to  be  heard  by  the  auctioneer* 
For  what  purpose  do  they  do  this  ?    That  he  may  write 
down  their  names  of^osite  to  the  lots  ;  therefore  he  writes 
the  name  by  the  authority  of  the  purchaser,  and  he  is  an 
agent  for  the  purchaser(6).     In  a  later  case(c),  the  Court 
of  Common  Pleas  adhered  to  their  former  decision,  and 
they  .considered  the  signature  by  th^  auctioneer  of  the 
purchaser's  name  alone,  sufficient,  although  he  was  only 
an  agent,  to  bind  the  principal ;  and  the  conditions  ex* 
fvessly  required  that  the  highest  bidder  should   sign  a 
contract  for  the  purchase.     The  principal,  however^  was 
present,  and  did  not  object  to  the  signature  by  the  auc- 
ti<Mieer  until  after  it  was  made.     The  action  in  this  case 
was  I»ought  for  the  auction  duty.     Upon  a  bill  filed  by 
the  seller  for  a  specific  performance,  the  Master  of  the 
RdJs  decreed  it,  following  the  decisions  in  the  Common 

Esp.  Ca.  669 ;  1  Bos.  &  Pull.  306  ;  Buckmaster  t?.  Harrop,  7  Yes.  jun* 
341;  13  Yes.  jun.  456;  Coles  v«  Trecothick,  9  Yes.  jun.  234;  1 
Smith,  257.     See  13  Yes.  jun.  473. 

(6)  Emmerson  v.  Heelis,  2  Taunt.  38.  See  1  Gas.  and  Opin.  142, 
143. 

(c)  White  V.  Proctor,  4  Taunt.  209. 

(65)  In  the  case  oT  M^Comby.  Wright^  it  was  decided,  that  an  auc- 
tioneer is  the  agent  of  the  purchaser,  either  of  lands  or  goods,  at  auc- 
tion, to  sign  a  contract  for  him,  as  the  highest  bidder ;  and  his  writing 
the  name  of  the  purchaser,  as  the  highest  bidder,  on  the  memorandum 
of  sale,  immediately  on  receiving  the  bid,  and  knocking  down  (he  ham- 
mer, is  a  sufficient  signing  of  the  contract  within  the  statute  of  frauds. 
4  Johns.  Ch.  Rep.  659. 
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Pleas,  although  his  own  opinion  was,  that  an  auctioneer 
is  not  the  agent  of  the  purchaser(rf).  The  rule,  there- 
fore, (*)may  now  be  laid  down  generally,  that  an  auction- 
eer is  an  agent  lawfully  authorized  by  the  purchaser(66). 
It  was  always  clear,  that  an  auctioneer,  appointed  by  a 
vendor,  was  a  good  agent  for  him  within  the  statute(e). 

And  although  a  purchaser  bid  by  an  agent,  yet  the 
auctioneer  is  still  duly  authorized  to  sign  the  agree- 
ment(f). 

The  agent  must  be  a  third  person  :  neither  of  the  con- 
tracting parties  can  be  the  agent  of  the  other(g') ;  and 
therefore,  although  a  purchaser  is  bound  by  the  signature 
of  the  auctioneer,  yet  the  auctioneer  himself  cannot  main- 
tain an  action  upon  such  a  contract,  because  the  agent 
whose  signature  is  to  bind  the  defendant  must  not  be  the 
other  contracting  party  upon  the  record  (A). 

This,  however,  has  since  .been  doubt ed(t)  ;  and  it  has 
been  held  that  the  auctioneer's  clerk  can  bind  the  purchaser 
by  an  entry  made  in  his  presence.  The  Court  considered 
the  clerk  as  agent  for  both  parties.  The  auctioneer  and 
his  clerk  may  be  considered  as  the  constituted  agents  of 
the  vendor  ;  he  appoints  the  former  to  announce  the  bid- 
dings, and  the  latter  to  take  down  the  names  of  the  pur- 
chasers, and  the  prices  of  the  lots.  The  clerk  may  be 
considered  not  only  as  the  agent  of  the  vendors  but  also 
of  the  purchasers.     By  their  silence,  when  the  hammer 

(d)  Kemys  v.  Proctor,  3  Yes.  &  Bea.  67 ;  1  Jac.  &  Walk.  350 ; 
Eenworthy  r.  Schofield,  2  Bam.  &  Cress.  945 ;  4  Dowl.  &  R.  556. 

(e)  Vide  Sui>ra. 

(/)  Emmerson  v.  Heelis,  2  Taunt.  38 ;  White  t?.  Proctor,  4  Taunt 
209. 

(g)  See  Wright  v.  Dannah,  2  Camp.  283. 

(/i)  Farebrother  v,  Simmons,  5  Barn.  &  Aid.  333. 

(t)  Bird  V.  Boulter,  1  Nev.  &  Mann.  313. 

(56)  See  Davis  v.  Robertson,  1  Rep.  Con.  Ct.  71.  JiPComh  v. 
Wright^  4  JohDS>  Ch.  Rep.  659.     Cleaves  v.  Foss,  4  Greenl.  1. 
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falls,  he  has  their  authority  to  execute  the  contract  on 
their  behalf.     It  was  not  necessary  to    overrule    Fare- 
brother  V.  Simmons ;  but  the  opinion  of  the  Court  was  in 
favor  of  the  auctioneer's  power  to  sign  as  agent  of  the 
contracting  party.     It  ia  certainly  irregular  that  the  con- 
tracting parties  should  act  as  each  other's  agents,  but  it 
(*)is  very  difierent  where  the  contract  is  signed  by  an 
individual  who  is  not  eitherof  the  contractors.     Were  it 
to  be  held  otherwise,  no  broker  could  maintain  an  action 
in  his  own  name  for  the  breach  of  a  contract  signed  by 
him ;  and  at  any  auction,  if  the  auctioneer  or  his  clerk 
were  not  allowed    to   be  the  agent  of  the  contracting 
parties  at  every  bidding,  each  purchaser  would  have  to 
come  to  the  table  and  sign  his  own  name. 

Finally,  a  contract  by  one  as  agent  for  another  is  valid 
under  the  statute,  although  the  alleged  agent  had  no 
authority  at  the  time,  provided  that  the  alleged  principal 
afterwards  ratifies  *the  contract(y^. 


SECTION  III. 

Cf  Parol  agreements  not  within  the  Statute. 


I.  We  have  seen  what  is  considered  a  sufficient  agree- 
ment to  take  a  case  out  of  the  statute ;  but  there  are 
cases  in  which  the  performance  of  an  agreement  will  be 
compelled,  although  the  terms  of  it  are  not  reduced  to 
writing :  for  though  the  statute  provided  that  no  agree- 
ment should  be  good,  unless  signed  by  the  party  to  be 
bound  thereby,  or  some  person  authorized  by  him,  yet  on 
all  the  questions  upon  that  statute,  the  purport  of  making 
it  has  been  considered,  viz.  to  prevent  frauds  and  per- 

U)  Maclean  v.  Dunn,  4  Bingh.  722 ;  1  Moo.  &  P.  761. 
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juries ;  and  where  there  has  appeared  to  be  no  danger  of 
either,  the  courts  have  endeavored  to  take  the  case  out 
of  the  statute(A?). 

Upon  this  ground  it  was  that  in  the  case  of  Simon  v. 
Motives,  Lord  Mansfield  and  Mr.  Justice  Wilmot  (*)ex- 
pressed  a  clear  opinion,  in  which  Mr.  Justice  Yates  was 
inclined  to  concur,  that  sales  by  auction  were  not  within 
the  statute,  because  the  solemnity  of  that  kind  of  sale 
precludes  all  peijury  as  to  the  fact  itself  of  sale.  The 
case,  however,  which  arose  upon  the  sale  of  gdods,  was 
determined  upon  the  ground  of  the  constructive  agency 
of  the  auctioneer(/),  who  had  set  down  in  writing  the 
name  of  the  purchaser,  &c.(m). 

Succeeding  Judges  have  entertained  a  difiereat  opinion 
on  the  great  question,  whether  sales  by  auction  are  within 
the  statute  of  frauds ;  and  it  has  accordingly  been  since 
frequently  decided,  that  sales  by  auction  of  estates  are 
within  the  statute(n)(57).  And  although  the  point  has 
never   been  decided,  yet,  from  the  present  temper  of  the 

(k)  See  1  Yes.  221. 

(/)   Vide  supra* 

(m)  3  Burr.  1921  ;  Bull.  Ni.  Pri.  286 ;  1  Blackst.  599. 

(n)  Staosfield  v.  Johnson,  1  £sp.  Ca.  101 ;  Walker  «.  Constable,  2 
Esp.  Ca.  659 ;  1  Bos.  &  Pull.  306 ;  Buckmaster  r.  Harrop,  7  Yes. 
jun.  341,  affirmed  on  appeal,  Dec.  1806  ;  Blagdenv.  Bradbear,  12  Yes. 
jun. '  466 ;  and  see  Coles  v,  Trecothick,  9  Yes.  jun.  249  ;  Htode  «. 
Whitehouse,  7  East,  558;  Mason  v,  Armitage,  13  Yes.  jun.  25;  Hig- 
gensonr«.  Clowes,  16  Yes*  jun.  516.  The  case  of  Symonds  v.  Ball, 
8  Term  Rep.  151,  turned  on  the  particular  provisions  of  another  act  of 
parliament 


(57)  Particulars  of  sale  of  lands,  advertised  to  be  sold  at  auction, 
signed  by  the  vendors,  held  to  be  a  sufficient  memorandum  in  writing, 
within  the  statute.     Hobby  v.  Finchy  Eirbj,  14.  BUUtDorih^  J.  dissenting. 

In  the  state  of  JWto-For^,  it  has  been  decided,  that  sales  of  estates, 

at  auction,  by  the  sheriff,  are  within  the  statute,  and  to  pass  the  estate, 

require  a  note  or  memorandum  in  writing.    Jackson  v.  Cat&'n,  2  Johns. 

Rep.  248.  S.  C.  affirmed  on  error,  8  Johns.  Rep.  406.  2d  edit.     Si- 

monds  v.  Catlin^  2  Caines'  Rep.  61, 64. 
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courts^  it  seems  probable  that  it  will  be  determined,  that 
sales  by  auction,  even  of  goods,  are  within  the  statute(o). 

But  on  the  ground  that  there  is  no  danger  in  such  a 
transaction  of  either  fraud  or  perjury,  a  sale  before  a  Mas- 
ter, under  the  decree  of  a  court  of  equity,  will  be  carried 
into  execation,  although  the  purchaser  did  not  subscribe 
any  agreement.  The  judgment  of  the  Court,  in  confirm- 
ing the  purchase,  takes  it  out  of  the  stBtute(p)(5S). 

So  if,  under  a  reference  to  a  Master,  an  agreement  be 
made  to  lay  out  trust-money  in  the  purchase  of  particular 
lands,  and  the  Master  make  his  report  accordingly,  and 
(*)the  report  be  confirmed  without  any  opposition  by  the 
owner  of  the  estate,  the  purchase  will  be  carried  into  a 
specific  execution,  although  no  agreement  was  signed  by 
the  vendor.  The  sale  is  a  judicial  sale,  which  takes  it 
entirely  out  of  the  statute(9)(59). 


IL  It  has  been  repeatedly  determined  in  equity(r), 
that  if  a  bill  be  brought  for  the  execution  of  an  agree- 
ment not  in  writing,  nor  so  stated  in  the  bill,  yet  if  the 
defendant  put  in  his  answer,  and  confess  the  agreement, 
that  takes  the  case  entirely  out  of  the  mischief  intended 

(o)  So  decided  in  Kenworthy  v.  Schofield,  2  Bam.  &  Cress.  945 ; 
4  Bowl.  &  R.  656. 

(  p)  Atloffney  General  v.  Day,  1  Yes.  218 ;  and  see  12  Yes.  jun. 
472. 

iq)  a.  c. 

(r)  CroystOD  v.  Banes,  Free.  Cha.  208;  and  see  1  Yes.  221,  441 ; 
AmbL  586 ;  Mose.  370 ;  and  Symondson  v.  Tweed,  Prec.  Cha.  437 ; 
Gilb.  £q.  Rep.  35 ;  Wanby  t.  ^awbridge,  1  Bro.  C.  C.  414,  cited. 

(58)  In  Baykm'a  Dw.  v.  Smith,  3  Munf.  102,  it  was  held,  that  a 
release  entered  by  verbal  direction,  in  open  Court,  was  valid,  and  satis- 
fied the  statute. 

(59)  In  relatton  to  this  subject,  see  the  reasoning  of  KENT,  J.  in 

Simond$  v.  CaOm,  2  Caines'  Rep.  64. 
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to  be  prevented  by  the  statute(60)  ;  and  there  being  no 
danger  of  perjury,  the  Court  would  decree  it;  and  if  the 
defendant  should  die,  upon  a  bill  of  revivor  against  his 
heir,  the  same  decree  would  be  made  as  if  the  ancestor 
were  living,  the  principle  going  throughout,  and  equally 
binding  the  representatives(5). 

Lord  Chancellor  Bathurst,  however,  held  that  an  agree- 
ment, not  in  part  performed,  could  not  be  carried  into 
execution,  although  confessed  by  the  answer.  In  Eyre  v. 
Popham(09  addressing  himself  to  Mr.  Ambler,  he  asked 
if  there  was  any  case  in  which  there  had  been  a  decree 
founded  upon  a  confession  generally  without^a  part  per- 
formed ?  and  Mr.  Ambler  replied,  that  in  some  of  the 
cases,  the  Chancellor  had  been  mentioned  to  have  said  it, 
but  he  never  found  a  decree*  In  giving  judgment,  his 
Lordship  is  reported  to  have  said,  ^^  This  is  not  an  agree- 
ment in  writing,  upon  the  statute  of  frauds;  but  the 
question  is,  whether  it  is  an  agreement  which  so  appears 
as  that  the  Court  will  decree  a  performance.  It  has  been 
(*)said,  that  it  is  a  known  rule  in  this  Court,  that  where 
an  agreement  appears  confessed,  the  Court  will  decree  a 
performance,  though  no  part  has  been  performed  :  some 
dictums  there  have  been,  but  Mr.  Ambler  confesses  that 
he  has  found  no  decree — ^that  where  the  substance  clearly 
appears,  though  in  parol,  without  any  part  performed,  the 
Court  will  decree  an  agreement  to  be  executed.  I  think 
it  cannot  be  possible ;  this  Court  cannot  repeal  the  statute 
of  frauds,  or  any  statute.  The  King  has  no  such  power, 
by  the  constitution,  intrusted  to  him ;  and  therefore  there 

(•)  Per  Lord  Hardwicke,  see  1  Yes.  22U 

(t)  Lofil,  808,  809 ;  and  see  Eyre  v.  Iveson,  2  Bro.  C.  C.  563» 
cited. 

(60)  See  Smith  v.  Braihford,  1  Des.  350.  Kerr  v.  Lave^  1  Wash. 
172.  Fawhr  v.  JLetoitf,  3  Marsh.  Ken.  Rep.  445.  See  cmUrih  Thompson 
V.  Tod,  1  Peters'  Rep.  388. 
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can  be  no  such  power  in  bis  delegates.  The  only  case 
I  know  that  takes  a  contract  out  of  the  statute  is  of  fraud, 
and  the  jurisdiction  of  this  Court  is  principally  intended 
to  prevent  fraud  and  deceit.  .Where  a  party  has  given 
ground  to  another  to  think  he  had  a  title  secured,  the 
Court  will  secure  it  to  him.  The  ground,  therefore,  in 
making  and  refusing  decrees,  has  been  fraud.  It  can 
never  be  laid  down  by  the  Court,  that  where  the  sub- 
stance appears  it  shall  be  executed.  It  would  not  have 
been  so  at  common  law." 

In  the  discussion  of  the  foregoing  case,  neither  the  bar 
nor  the  court  appear  to  have  been  aware  of  a  case  before 
Lord  Chancellor  Macclesjfield(t^),  in  which  the  defendant 
having  pleaded  the  statute  of  frauds  to  a  bill  seeking 
a  specific  performance  of  a  parol  agreement,  his  Lordship 
said,  the  plea  was  proper,  but  then  the  defendant  ought, 
by  answer,  to  deny  the  agreement ;  for  if  he  confessed 
the  agreement,  the  Court  would  decree  a  performance, 
notmtkstanding  the  statute ;  for  that  such  confession  would 
not  be  looked  upon  as  perjury,  or  intended  to  be  pre- 
vented by  the  statute.  And  he  therefore  confirmed  an 
order,  that  the  plea  should  stand  for  an  answer,  with 
(*)liberty  for  the  plaintiff  to  except  thereto,  and  that  the 
benefit  thereof  should  be  saved  to  the  defendant  until  the 
hearing  of  a  cause.  And  Lord  Hardwicke  appears  to 
have  entertained  the  same  opinion(a:)(61). 

In  Whitchurch   v.   Bevis(y),   Lord   Thurlow  at  first 

(tt)  Child  V.  Godolphin,  1  Dick.  39  ;  2  Bro.  C.  C.  666,  cited ;  and 
See  Hartley  v.  Wilkinson,  Irish  Term  Rep.  367. 

(x)  See  Cottington  «.  Fletcher.  2  Atk.  15d  ;  and  see  3  Atk.  3 ;  hut 
see  4  Yes.  jun.  24. 

(y)  2  Bro.  C.  C.  669 ;  2  Dick.  664. 

(61)  Smith  V.  BraiUford,  1  Des.  360.  In  this  case  the  defendant 
admitted  hy  his  answer*  that  he  had  taken  possession  of»  and  held  the 
land  under  the  agreement. 

rot.  I.  17  (^112) 
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expressed  bis  opiDioo,  that  the  only  effect  of  the  statute 
was,  that  an  agreement  should  not  be  proved  aliunde.  No 
evidence  that  could  be  given  would  sustain  the  suit  if  the 
defendant  answered  and  denied  the  agreement*  In  this 
case  the  agreement  was  confessed,  but  the  statute  was 
pleaded,  and  it  was  ultimately  decided  on  its  own  partic- 
ular circumstances.  Lord  Thurlow  said,  he  meant  to 
determine  upon  the  ground  of  this  particular  case ;  be- 
cause it  might  become  to  be  more  seriously  considered 
what  sort  of  a  verbal  agreement,  notwithstanding  the  plea 
of  the  statute  of  frauds,  might  be  sustained^  as  being 
confessed  by  the  answer,  so  as  the  Court  would  carry  it 
into  execution.  His  Lordship  added,  that  he  was  pre- 
pared to  say,  if  there  were  general  instructions  for  an 
agreement,  consisting  of  material  circumstances  to  be 
hereafter  extended  more  at  large,  and  to  be  put  into  the 
form  of  an  instrument,  with  a  view  to  be  signed  by  the 
parties,  and  no  fraud,  l)ut  the  party  takes  advantage  of 
the  locus  pcenitentiiBj  he  should  not  be  compelled  to  per- 
form such  an  agreement  as  that,  when  he  insists  upon  the 
statute  of  frauds. 

It  is  curious  to  observe  the  different  opinions  which 
have  prevailed  on  this  point.  Lord  Macclesfield  held, 
that  if  the  agreement  was  confessed,  even  a  plea  of  the 
statute  would  not  protect  the  defendant ;  in  which  opinion 
he  seems  to  have  been  followed  by  Lord  Hardwicke.  On 
the  other  hand.  Lord  Bathurst  thought  that,  unless  there 
(*)were  fraud,  an  admission  of  the  agreement  by  the  defen- 
dant would  not  enable  the  Court  to  decree  it,  although  the 
defendant  did  not  insist  on  the  statute.  Lord  Thurlow 
appears  to  have  been  of  opinion,  that  if  the  agreement 
was  admitted,  the  statute  could  only  be  used  as  a  defence 
where  there  was  a  clear  locus  pceniteniinBj  but  that  evidence 
could  not  be  admitted  to  falsify  the  defendant's  answer. 

None   of  the   foregoing   opinions  has,  however,  been 
attended  to.     Mr.  fiaron  Eyre  seems  to  have  led  the  way 
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in  holding,  that  if  the  defendant,  by  his  answer,  insisted 
upon  the  statute  of  frauds,  a  specific  performance  could 
ooi  be  decreed,  although  he  confessed  the  agreement(z). 
Aftd  Lord  Thurlow,  notwithstanding  his  opinion  in  Whit- 
church V.  Bevis,  said,  in  the  prior  case  of  Whitbread  v. 
Brockhurst,  that  it  should  rather  seem  that  if  the  defen- 
dant confesses  the  agreement  in  his  answer,  but  insists 
upon  the  statute,  it  would  be  more  simple  and  conform- 
able to  reason  to  say,  that  the  statute  should  be  a  bar  to 
the  plaintiff's  cIaTm(a);  and  these  opinions  have  been 
adopted  by  Lord  Rosslyn  and  Lord  £ldon(6) ;  and  Sir 
William  Grant  actually  decided,  that  the  statute  may  be 
used  as  a  bar  to  the  relief,  although  the  agreement  be 
admitted(c).  It  is  immaterial,  he  said,  what  admissions 
are  made  by  a  defendant  insisting  upon  the  benefit  of  the 
statute,  for  he  throws  it  upon  the  plaintiff  to  show  a  com- 
plete written  agreement ;  and  it  can  no  more  be  thrown 
upon  the  defendant  to  supply  defects  in  the  agreement, 
than  to  supply  the  want  of  an  agreement(62)« 

{z)  Stewart  v.  Careless,  2  Bro.  C.  C.  564,  665,  cited ;  Walters  v. 
Morgan,  2  Cox,  369. 

(o)  See  1  Bro.  C.  C.  41«. 

{h)  Moore  v.  Edwards,  4  Yes.  jun.  23 ;  Cooth  v.  Jackson,  6  Yes. 
juB.  12  ;  Row  V.  Teed,  15.  Yes.  jun.  375 ;  see  Rondeau  v.  Wyatt,  2  II. 
Blackst.  63 ;  and  1  Rose,  300. 

(c)  B]agden  v,  Bradbear,  12  Yes.  jun.  464  ;  see  also  2  Ball  &  Beat. 
349. 


(62)  Judicial  opinions,  as  to  the  effect  or  necessity  of  an  answer,  on 
a  bill  for  the  specific  performance  of  a  parol  agreement  for  the  sale  of 
lands,  admitting  or  denying  the  agreement,  have  been  almost  as  diversi- 
fied in  the  United  States^  as  in  England.  In  Firgima,  it  has  been  de- 
termined, that  if  the  defendant  by  his  answer  admit,  that  certain  goods 
were  to  be  charged  to  him,  upon  certain  conditions^  there  being  no  other 
evidence  in  the  case,  such  admission  ought  to  be  the  rule  by  which  the 
charge  should  be  regulated.  Kerr  v.  Love^  1  Wash.  172.  In  PennsyU 
vamOf  it  seems  to  be  the  settled  rule,  that  although  the  defendant  an- 
8w^,  and  admit  the  agreement  as  stated  in  the  bill,  he  may,  neverthc- 
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Where,  however,  a  defendant  has,  by  answer,  admitted 
(*)the  agreement,  and  submitted  to  perform  it,  he  cannot, 
by  an  answer  to  an  amended  bill,  plead  the  statute  of 

If  the  defendant  deny  the  agreement,  he  may  be  tried 
for  perjury ;  but  a  conviction  will  not  enable  equity  to 
decree  a  performance  of  the  agreement(€)(I) ;  and  there- 
fore,  as  the  plaintiff  cannot  avail  himself  in-  any.  civii 
proceedings  of  the  conviction  of  the  defendant,  he  is  a 
competent  witness  to  prove  the  perjury(;/). 

III.  There  are  other  cases  taken  out  of  the  statute,  not 
so  much  on  the  principle  of  no  danger  of  perjury,  as  that 
the  statute  was  not  intended  to  create  or  protect  fraud. 
Lord  Keeper  North  appears  to  have  entertained  a  floating 

(</)  Spurrier  r.  Fitzgerald,  6  Ves.jun.  548. 

(c)  Bartlett  v.  Pickersgill,  4  Burr.  2265 ;  4  East,  577,  n.  {b)  ;  1 
Cox,  15.  See  Rastel  v.  Hutchinson,  1  Dick.  44,  and  Fell  v.  Cham- 
berlain, 2  Dick.  484  ;  Burden  v.  Browning,  2  Taunt.  520* 

(/)  The  King  v.  Boston,  4  East,  672. 

(I)  It  appears  that  the  plaintiff  in  Fell  v.  Chamberlain  did  prefer  a  bill 
of  indictment  for  perjury  against  the  defendant ;  and  the  Master  of  the 
Rolls  granted  an  order  to  the  six  clerks  to  deliver  6xe  bill  and  answer, 
interrogatories,  and  depositions  of  witnesses  to  a  solicitor,  in  order  to 
be  produced  at  the  trial.     Reg.  Lib.  A.  1772,  fo.  496. 


less,  protect  himself  against  the  performance  of  it,  bj  pleading  the  stat- 
ute. Thompson  v.  Tody  I  Peters'  Rep.  388.  In  South  Carolina^  the 
contrary  rule  has  been  adopted.  Smith  v.  Brailsford^  1  Des.  350.  On 
a  bill  for  a  specific  performance  of  a  parol  agreement  for  the  sale  of 
lands,  in  a  case  not  tinctured  with  fraud,  if  the  defendant  chooses  to 
avail  himself  of  the  statute,  he  need  not,  by  his  answer,  adqpit  or  deny 
the  agreement,  the  law  having  declared  it  void.  CtivcM  v.  Colder^  2 
Des.  171,  190.  See  Argmhrightv.  Campbell,  3  Hen.  &  Munf.  144, 
153,  160,  161.  Grant  v.  CraigmiUs,  1  Bibb,  203.  And  in  Kentucky, 
it  has  been  held,  that  although  the  defendant  omit  to  plead  the  statute  of 
frauds,  a  specific  peform'ance  will  not  be  decreed,  unless  he  confess  the 
agreement,  Fotoler  v.  Lema,  3  Marsh.  Ken.  Rep.  445. 
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opioioD,  although  he  never  actually  decided  the  point, 
that  if  the  plaintiff  laid  in  his  bill  that  it  was  part  of  the 
agreement  that  the  agreement  should  be  put  into  writing, 
it  would  take  the  case  out  of  the  statute(g').  In  a  case 
before  Lord  Thurlow(A),  this  doctrine  was  stated  at  the 
bar ;  and  in  answer  to  it,  his  Lordship  said,  he  took  that 
to  be  a  single  case,  and  to  have  been  overruled.  If  you 
interpose  the  medium  of  frauds  by  which  the  agreement  is 
pret>ented  from  being  put  into  writing  I  agree  to  it,  other- 
wise (*)I  take  Lord  North's  doctrine,  *  that  if  it  had  been 
laid  in  the  bill,  that  it  was  a  part  of  the  agreement  that 
it  should  be  put  into  writing,  it  would  have  done,'  to  be 
a  single  decision,  and  contradicted,  though  not  expressly, 
yet  by  the  current  of  opinions. "(63) 

So  where  agreements  have  been  carried  partly  into 
execution,  the  Court  will  decree  the  performance  of  them, 
in  order  that  one  side  may  ilot  take  advantage  of  the 
statute,  to  be  guilty  of  fraud(i)(I)(64). 

(^)  Hollis  V.  Whiting,  or  Edwards,  1  Yern.  151,  159  ;  Leake  v. 
Morrice,  2  Cha.  Ca.  135. 

(^)  Whitchurch  v.  Bevis,  2  Bro.  C.  C.  665. 

(t)   See  1  Ves.  221 ;  Taylor  v.  Beech,  1  Ves.  297. 

(I)  The  ground  of  relief  in  these  cases  is  fraud,  and  that  species  of 
fraud  which  is  conusable  in  equity  only ;  ahhough  it  seems  that  the 
Couxt  of  King's  Bench  once  held,  that  where  an  agreement  was  partly 
executed,  ft  toas  totally  out  of  the  statute.     See  1  Bro.  C.  C.  417. 

(63)  See  JDandridge  v.  Harris,  I  Wash.  326. 

(64)  See  Atvenv.  Belknap,  2  Johns.  Rep.  573,  587.  Smithy.  Pat" 
ion^B  Les.  1  Serg.  &  Rawle,  80.  Wctmore  v.  White,  2  Caines'  Cas. 
in  Error,  87.  Billington  v.  Welsh,  5  Binn.  129,  131.  The  contract, 
as  laid  in  the  bill,  must  be  made  out  by  clear  and  satisfactory  proof; 
and  the  act  of  part  performance  must  refer  to  the  identical  contract  set 
up  ;  it  must  be  unequivocal ;  a  reference  to  some  agreement  is  not  suf- 
ficieoL  Phillips  v.  Thompson,  1  Johns.  Ch.  Rep.  131.  Parkhurst  v. 
Vtm  Cortlandt,  1  Johns.  Ch.  Rep.  273.  In  certain  cases,  where,  by 
the  rules  of  law,  a  court  of  equity  is  not  warranted  in  decreeing  the  ex- 
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An  agreement  will  not  be  considered  as  partly  ex« 
ecuted,  unless  the  acts  done  are  sucb  as  could  be  done 
with  no  other  view  or  design  than  to  perform  the  agree- 
ment ;  or  perhaps,  to  speak  more  correctly,  with  the  view 
of  the  agreement  being  performed  ;  and  if  it  do  not  ap- 
pear but  the  acts  done  might  have  been  done  with  other 
views,  the  agreement  will  not  be  taken  out  of  the 
statute(A;). 

Neither  will  acts  merely  introductory,  or  ancillary  to 

(k)  Gunter  v.  Haisey,  Ambl.  586 ;  Lacon  v.  Merlins,  3  Atk.  1 ; 
and  see  19  Yes.  jun.  479. 

ecufioD,  of  a  contract  in  specie,  a  compensation  will  be  awarded  to  the 
party  injured  by  the  non-performance  of  the  agreement.     As  where,  by 
mistake,  the  defendant  was  unable  to  perform  his  contract,  which  was 
for  the  sale  of  land.     M^Ferran  v.  Taylor,  3  Cranch,  270,  281.     See 
Hepburn  v.  Auld,  6  Cranch,  262.     Pratt  v.  Lair,  -9  Cranch,  456.     So 
also,  where  a  party  has  sustained  an  injury  by  the  non-performance  of 
a  contract  within  the  statute  of  frauds,  for  which  he  ought  to  be  com- 
pensated, and  for  which  he  has  no  remedy,  or,  at  best,  a  doubtful  and 
inadequate  one,  at  law,  an  issue  of  quantum  damnijicatus  will  be  award- 
ed.    Phillips  V.  Thompaon,  1  Johns.  Ch.  Rep.  131.     So,  a  reasonable 
compensation  will  be  afforded  to  a  party,  who  has  entered  into  posses- 
sion of  lands,  and  made  beneficial  and  lasting  improvements,  under  an 
imperfect  agreement,  either  to  purchase,  or  take  a  lease  of  them.    Park- 
hurat  V.  Van  Corilandtj  1  Johns.  Ch.  Rep.  273.     But  see  S.  C.  on  ap- 
peal, 14  Johns.  Rep.  15.  contra;  the  Court  of  Errors  decreed  a  speci- 
.fic  performance  of  the  agreement.     See  Sherhum  v.  Fuller^  5  Mass. 
Rep.  133,  138.  as  to  the  recovery  of  money  when  the  contract  is  re- 
scinded.    Under  the  act  of  Pennsylvania,  "  for  the  prevention  of  frauds 
and  perjuries,"  a  parol  agreement  for  the  sale  of  lands,  is  not  void  ;  but 
the  act  restricts  the  operation  of  the  agreement,  so  far,  that  no  title  can 
be  derived  by  virtue  of  it ;  yet  an  action  will  lie  to  recover  damages  for 
the  non-performance  of  such  an  agreement :  Bell  v.  Andrews,  4  Dall. 
162.     See  Ewing  v.  Tees,  1  Binn.  450. 

Where  a  contract  relating  to  an  interest  in  lands,  has  been  executed 
by  one  party,  it  may  be  proved  by  parol  evidence  ;  and  a  court  of  equity 
will  either  decree  a  specific  performance,  or  a  return  of  the  money  ex- 
pended, as  the  equity  of  the  case  may  require.  Cody  v.  Cadwell,  5 
Day,  16. 
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an  agreement;  be  considered  as  a  part-performance,  al- 
though attended  with  expense.  Therefore,  delivering  an 
abstract,  giving  directions  for  conveyances,  going  to  view 
the  estate,  fixing  upon  an  appraiser  to  value  stock,  mak- 
ing valuations,  &c.(/),  will  not  take  a  parol  agreement 
out  of  the  statute(6d). 

(*)But  if  possession  be  delivered  by  the  purchaser,  the  \ 
agreement  will  be  considered  as  in  part  executed(fii)(66)  y 

m 

m 
(/}  Clerk  V.  Wright,  1  Atk.  12  ;  Whitbread  v.  Brockhurst,  1  Bro.  C. 

G.  412 ;  Cole  v.  White,  1  Bro.  C.  C.  409,  cited  ;    Whitchurch  v.  Be- 

vis,  2  Bro.  C.  C.  659  ;  Whaley  v.  Bagenal,  6  Bro.  P.  C.  645 ;  Cooke 

V,  Tombs,  2  Anst.  420  ;  and  see  Cooth  v,   Jackson,  6  Yes.  jun.  12  ; 

and  Redding  v.  Wilkes,  3  Bro.  C.  C.  400. 

(m)  Butcher  v.  Stapely,  I  Yern.  363 ;  Pyke  v.  Williams,  2  Yem. 

465;  Lockey  V.  Lockey,  Free.  Cha.  518;  Earl  of  Aylesford's  case, 

2  Stra.  783  ;  Binstead  v.  Coleman,  Bunb.  65 ;  S.  C.  MS.  in  t(U  ver* 

his ;  Barrett  v.   Gomeserra,  Bunb.  94  ;    Lacon  v.  Mertins,  3  Atk.  1 ; 

Wills  V.  Stradling,  3  Yes,  jun.  378  ;  Bowers  v,  Cator,  4  Yes.  jun.  91  ; 

Denton  v.  Stewart,  4th  July  1786,  cited  in  Mr.  Fonbl.  note  to  1  Trea. 

Eq.  175  (I)  ;  Gregory  v.  Mighell,  18  Yes.  jun.  328 ;  Eine  v.  Balfe,  2 

Ball  &   Beat.  343 ;  Morphett  v.  Jones,  Rolls,  Feb.  1818,    MS. ;  1 

Swanst.  172. 

(I)  In  this  case  the  plaintiff  not  only  purchased  the  house,  but  also 
the  furniture,  for  which  she  had  actually  paid  ;  and  it  appears  by  the 
decree,  that  there  was  a  receipt  given  by  the  defendant,  the  contents  of 
which,  however,  are  not  stated  in  the  Registrar's  book.  The  defendant 
positively  denied  the  agreement,  and  insisted  that  the  plaintiff  was  only 
tenant  at  will.  Reg.  Lib.  A.  1785,  fo.  552,  by  the  name  of  Denton  v, 
Seward  ;  tbid.  717,  by  the  name  of  Denton  v.  Stewart. 

(65)  See  Jones  v.  Petermanj  3  Serg.  &  Rawle,  546.  JVtven  v.  Bel- 
knap^ ut  supra.  Davenport  -y.  Mason^  15  Mass.  Rep.  85.  Bossier  v. 
Nvesly^  2  Serg.  &  Rawle,  355.  Phillips  v.  Thompson^  1  Johns.  Ch. 
Rep.  131.  Parkkurst  v.  CoriUmdU  1  Johns*  Ch.  Rep.  273.  Givens 
V.  Calder,  2  Des.  171. 

(66)  See  Wetmore  v.  White^  2  Caines'  Cas.  in  Error,  87.  IContra^ 
at  law,  per  KENT,  Ch.  J.  Jackson  v.  Pierce^  2  Johns.  Rep.  221* 
See  Davenport  v.  Mason^  15  Mass.  Rep.  92.]  Syler^s  Les.  v.  Eckhart^ 
I  Binn.  378.  BiUington's  Les.  v.  Welsh,  5  Binn.  129,  131.  Smith  v. 
Patten's  Les.  1  Serg.  &  Rawle,  80.  BassUr  v.  Mtesly,  2  Serg.  &  Rawle, 
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especially  if  he  expend  money  in  building  or  improving 
according  to  the  agreement(n)(67),  for  the  statute  should 
never  be  so  turned,  construed,  or  used,  as  to  protect  or  be 
a  mean  of  fraud(o). 

Possession,  hovi^ever,  must  be  delivered  in  part-perform- 
ance ;  for  if  the  purchaser  obtain  it  vi'rongfully,  it  will 
not  avail  him(]p)(68).  And  a  possession  which  can  be 
^referred  to  a  title  distinct  from  the  agreement  will  not 
take  a  case  out  of  the  statute  Therefore,  possession  by 
a  tenant  cannot  be  deemed  a  part-performance.  The 
delivery  of  possession,  by  a  person  having  possession,  to 
the  person  claiming  under  the  agreement,  is  a  strong 
and  marked  circumstance ;  but  a  tenant  of  course  con- 
tinues in  possession,  unless  he  has  notice  to  quit;  and 
(*)the  mere  fact  of  his  continuance  in  possession  (which 
is  all  that  can  be  admitted,  for  quo  animo  he  continued  in 
possession,  is  not  a  subject  of  admission)  cannot  weigh 
with  the  Court(9)(69). 

(n)  FoxcraA  v.  Lister,  2  Yera.  456  ;  Gilb.  Eq.  Rep.  4,  cited  ;  Col- 
les  P.  C.  108,  reported ;  Flojd  v.  Buckland,  2  Freem.  268 ;  Mortimer 
V.  Orchard,  2  Yes.  jun.  243  ;  Toole  v.  Mediicott,  1  Ball  &  Beatt/,393. 
See  Wheeler  v.  D'Esterre,  2  Dow,  359  ;  and  see  19  Yes.  jun.  479. 

(o)  See  3  Burr.  1919. 

( p)  Cole  V.  White,  1  Bro.  C.    C.  409,  cited. 

(q)  Wills  V,  Stradling,  3  Yes.  jim.  378  ;  Smith  u.  Turner,  Prec.  Cha. 
561.  cited ;  Savage  v.  Carrol,  1  Bali  &  Beatty,  265. 

355.  Jones  v.  Peterman^  3  Serg.  &  Rawle,  646.  Fox  v.  LiOngly^  1 
Marsh.  Een.  Rep.  388.  Dovmey  v.  Hoichkiss,  2  Day,  225.  Ebert 
V.  Woodj  1  Binn.  216.  Smith  v.  Brailsford^  1  Des.  350.  Niven  ▼. 
Belknapy  2  Johns.  Rep.  573.  587.  Parkhursl  v.  Van  Cortland^  1 
Johns.  Ch.  Rep.   273.  S.  C.  on  appeal,  14  Johns.  Rep.  15. 

(67)  See  the  following  cases,  inserted  in  the  preceding  note. 
Wttmore  v.  WhiU ;  Syler^t  Les.  v.  Eckhart ;  Smith  v.  Paiion^s  Les. ; 
Jones  V.  Peterman ;  Downey  v.  Hotchkisa  ;  Fox  v.   Longly ;  JStven  v. 

^  Belknap ;  Parhhursi  v.  Van  Cortlandt. 

(68)  See  Givens  v.  Colder,  2  Des.  171. 

(69)  See  Parkhurst  v.  Van  Cortlandt,  14  Johns.  Rep.  15.  on  appeal. 
(*117) 
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But  if  he  pay  an  additional  rent,  although  that  is  per  se 
an  equivocal  circumstance  (for  it  may  be  that  he  shall 
hold  only  from  year  to  year,  the  lease  being  expired),  yet 
there  may  be  other  inducements.  If,  therefore,  it  be 
averred  that  the  landlord  accepted  the  additional  rent 
upon  the  foot  of  the  agreement,  the  acceptance  upon  the 
ground  of  the  agreement  will  not  be  equivocal  at  all. 
The  landlord,  in  such  a  case,  must  answer  whether  it  was 
accepted  upon  a  holding  from  year  to  year,  or  any  other 
ground(r). 

If  it  be  part  of  such  a  contract  with  a  tenant  in  posses-* 
sion,  that  money  shall  be  laid  out,  and  it  is  one  of  the 
considerations  for  granting  the  lease  (the  laying  out  which 
must  be  then  with  the  privity  of  the  landlord),  it  is  very 
strong  to  take  it  out  of  the  statute(5).  But  it  is  necessary, 
that  the  act  should  unequivocally  refer  to  and  result  from 
the  agreement,  and  such  that  the  party  vfould  suffer  an 
injury  amounting  to  fraud,  by  the  refusal  to  execute  that 
agreement.  Therefore,  where  upon  the  faith  of  a  promise 
of  a  renewal,  a  tenant  rebuilt  a  party-wall,  the  agreement 
was  held  to  be  within  the  statute.  The  act  done  was 
equivocal :  for  it  would  have  taken  place  equally  if  there 
had  been  no  agreement :  it  was  such  also  as  easily 
admitted  of  compensation,  without  executing  the  agree- 
ment. The  money  expended  might  be  recovered  from 
the  landlord,  if  it  was  by  the  landlord  that  the  expense 
was  to  be  borne(^)(70). 

(*)In  a  late  case.  Lord  Redesdale  thought  that  it  was 
absolutely  necessary  for  courts  of  equity  in  these  cases,  to 

(r)  Wills  V.  Stradlingv  ubi  8up. 
{$)  8.  C. 

{i)  Frame  v.  Dawson,  14  Yes.  jun.  386.  See  Lindsay  f>.  Lyncliy 
2  Scho.  &  Lef.  1  ;  O'Reilly  v.  Thompson,  2  Cox,  271. 


(70)  See  Philips  v.  Thompson,  1  Johns.  Ch.  Rep.  149,  160. 
VOL.  I.  18  (*118) 
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make  a  stand,  and  not  carry  the  decisions  farther(ti)(7I^« 


It  is  generally  understood,  that  payment  of  a  substantial 
part  of  the  purchase-money  will  take  a  parol  agreement 
out  of  the  statute.  How  far  this  opinion  is  well  founded, 
appears  to  be  deserving  of  particular  consideration(72)- 

There  are  four  cases  in  Tothill,  which  arose  previously 

(«)  See  2  Scho.  &  Lef.  5. 


(71)  Accordant,  Philips  v.  Tkompsorit  ut  supra,  per  KENT.  Grunl 
▼.  JS'aylorf  4  Granch,  234.  King  v.  Riddle^  7  Cranch,  171.  and  C[e- 
menison  ▼.  fVilHama,  8  Cranch,  74.  per  MARSHALL,  Ch.  J. 

In  the  later  case  of  Kidder  v.  Hunt,  1  Pick.  328,  which  wasassump- 
■il  on  the  contract  itself,  setting  forth  the  verbal  agreement,  which  was 
ibr  the  lease  of  certain  premises  for  five  years*  yielding  and  paying 
rent  therefor,  making  repairs,  &c« ;  whereupon  the  plaintiff  entered  into 
possession  and  expended  money.  Upon  demurrer  to  the  plea  of  the 
statute  of  frauds  pleaded  by  the  defendant,  the  court  held  the  plea  good. 
The  ground  of  this  decision  was,  that  the  contract  related  to  an  interest 
in  land  and  not  being  in  writing,  no  action  according  to  the  statute 
could  be  maintained  on  such  a  contract.  But  *^  certainly  so  much  as 
has  been  expended  by  the  plaintiff  in  money,  or  labor,  may  be  recov- 
ered in  an  action  for  money  paid,  or  for  work  done  for  the  defendant. 
There  are  no  doubt,  cases  proper  for  a  court  of  chancery,  such  as  those 
which  relate  to  the  execution  of  trusts,  where  the  common  law  will  give 
a  remedy  by  an  action  of  damages ;  and  perhaps  in  a  parol  conlraci 
respecting  land ;  where  the  party  has  been  put  to  expense,  as  to  his 
part  of  the  contract,  under  circumstances  which  would  amount  to  fraud 
by  the  other  party,  case  might  lie  for  damages  for  the  fraud  as  was  inti- 
mated in  Boyd  v.  Stone,  1 1  Mass.  342  ;:  but  this  action  is  brought  upon 
the  contract  itself,  and  to  sustain  it  would  be  indirectly  to  give  efficacy 
to  a  contract  which  the  legislature  says  shall  have  none.  It  is  on  the 
ground  of  fraud  only  that  the  court  of  chancery  undertakes  to  decree 
performance  of  such  a  contract"  Vide  Crocker  v.  Higgins,  7  Conn. 
842 ;  Jones  v.  Peterman,  3  S.  &  R.  645 ;  Harris  v.  Knickerbacker^ 
6  Wend.  636. 

(72)  See  Wetmore  v.  JVkite,  2  Caines*  Cas.  in  Error,  87.  Biilin^^ 
ton  V.  WeUhj  6  Binn.  131.  Smith  v.  Patton'a  Les.  1  Serg.  &  Rawie, 
80.  Bossier  v.  Mesly^  2  Serg.  &  Rawle,  355.  Thompson  v.  Tod^  1 
Peters'  Rep.  388.    Jackson  v.  Cutrighl^  6  Munf.  308. 
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to  the  statute  of  frauds,  and  appear  to  be  applicable  to 
the  point  under  consideration;  for  equity,  even  before 
the  statute  of  frauds,  would  not  execute  a  mere  parol 
agreement  not  in  part  performed.  In  the  first  case  (a;), 
which  was  heard  in  the  38th  of  Eliz.  relief  was  denied, 
^*  because  it  was  but  a  preparation  for  an  action  upon  the 
**  case."  In  the  two  next  cases(y),  which  came  on  in  the 
9th  of  Jac.  I.,  parol  agreements  were  enforced,  apparently 
on  account  of  the  payment  of  very  trifling  parts  of  the 
purchase-money,  but  the  particular  circumstances  of  these 
cases  do  not  appear.  The  last  case  reported  in  Tothill(2;), 
was  decided  in  the  30th  of  Jac.  L,  and  the  facts  are  dis- 
tinctly stated.  The  bill  was  to  be  relieved  concerning 
a  promise  to  assure  land  of  inheritance,  of  which  there 
had  not  been  any  execution,  but  only  55^.  paid  in  hand, 
and  the  bill  was  dismissed.  This  point  received  a  similar 
determination,  in  the  next  case  on  the  subject  before  the 
statute,  which  is  reported  in  Cha.  Rep. (a),  and  was  de- 
termined in  the  15th  Cha.  11.  So  the  same  doctrine  was 
adhered  to  in  a  case  which  occurred  three  years  after- 
wards,(*)  and  is  reported  in  Freeman(6) ;  for  although 
a  parol  agreement  for  a  house,  with  20^.  paid,  was  de- 
creed without  further  execution  proved,  yet  it  appears  by 
the  judgment,  that  the  relief  would  not  have  been  granted 
if  the  defendant,  the  vendor,  had  demurred  to  the  bill, 
which  he  had  neglected  to  do,  but  had  proceeded  to  proof. 
The  last  case  I  have  met  with  previously  to  the  statute^ 
was  decided  in  the  21st  Car.  II. (c),  and  there  a  parol 
agreement,  uppn  which  only  205.  were  paid,  was  carried 
into  a  specific  execution.     This  case  probably  turned^  like 

(x)  William  V.  Nevil,  Toth.  136. 

(3f)  Feme  v.  Bullock,  Toth.  206  ;  Clark  v.  Hackwell,  ibid.  228. 

iz)  Miller  v.  Blaodist,  Toth.  85. 

(a)  Simmons  v.  Cornelius,  1  Cha.  Rep.  128. 

(b)  Anon.  2  Freem.  128. 

(£)  Toll  V.  Smith,  3  Cha.  Rep.  16. 
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the  one  immediately  preceding  it,  on  the  neglect  of  the 
defendants  to  demur  to  the  bill.  It  must  be  admitted, 
that  the  foregoing  decisions  are  not  easily  reconcileable, 
yet  the  result  of  them  clearly  is,  that  payment  of  a  trifling 
part  of  the  purchase -money  was  not  a  part-performance 
of  a  parol  agreement.  Whether  payment  of  a  consider- 
able sum  would  have  availed  a  purchaser,  does  not  appear. 
In  Toth.  67,  a  case  is  thus  stated  :  "  Moyl  v.  Home,  by 
reason  200/.  was  deposited  towards  payment,  decreed." 
This  case  may,  perhaps,  be  deemed  an  authority  that, 
prior  to  the  statute,  the  payment  of  a  substantial  part  of 
the  purchase-money  would  have  enabled  equity  to  speci- 
fically perform  a  parol  agreement ;  but  it  certainly  is  too 
vague  to  be  relied  on. 

Our  attention  is  now  called  to  the  statute  itself.  The 
clause  relating  to  lands  declares  generally,  that  no  con- 
tract, not  in  writing,  shall  be  binding ;  there  is  also  a 
clause  in  the  act,  which  relates  to  sales  of  goods,  which 
are  declared  to  be  binding  if  something  is  given  in 
earnest  to  bind  the  bargain. 

The  first  case  in  the  books,  subsequently  to  the  statute, 
is  in  Freem.(rf),  where  it  is  stated,  that  a  contract  for  land, 
(*)and  a  great  part  of  the  money  paid,  is  void  since  the 
statute  of  frauds  and  perjuries ;  but  the  party  that  paid 
the  money  may,  in  equity  (I),  recover  back  the  money  (7  3). 

((f)  1  Freem.  486.  ca.  664.  b. 

(1)  At  this  day  it  maj  be  recovered  at  law. 

(73)  At  this  day  it  may  be  recovered  at  law.  [See  Crilltt  v.  Maynard, 
6  Johns.  Rep.  85;  Sherburne  v.  Failer^  5  Mass.  Rep.  133.  In  Penn^ 
sylvania,  it  has  been  decided,  that  an  action  at  law,  would  lie  to  re- 
cover damages  accruing  from  the  non-performance  of  a  contract  for 
the  sale  of  lands,  which,  being  within  the  statute  of  frauds,  could  not 
be  decreed  in  specie.  Bell  v.  Jindrews^  4  Dall.  152.  See  also, 
PhiUips  v.  Thompson^  1  Johns.  Ch.  Rep.  131.] 

In  Sherburne  v.  Fuller,  which  was  an  action  upon  a  contract  touch* 
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And  for  this  Freeman  states  he  saw  Sir  William  Joues' 
opinion  under  his  hand.  This  was  about  four  years  after 
the  act.  The  next  case  is  Leak  v.  Morrice(6),  which  oc- 
curred in  the  same  year  ;  the  bill  was  to  have  an  agreement 
performed  by  the  defendaat ;  which  was,  in  effect,  that 
the  defendant  should  assign  a  term  of  years  in  his  house 
and  certain  goods,  for  two  hundred  guineas,  whereof  he 
paid  one  in  hand  as  earnest  of  the  bargain,  and  three  days 
after  nineteen  guineas,  more  ;  and  part  of  the  bargain  was, 
that  it  should  be  executed  by  writings,  by  a  certain  time. 
The  defendant  pleaded  the  statute  of  frauds,  and  alleged 
the  money  was  only  paid  for  the  lease,  but  confessed  the 
receipt  of  the  twenty  guineas,  and  offered  to  repay  them. 
Lord  Keeper  North  said,  it  was  clear  that  the  defendant 

(e)  2  Ch.  Ca.  136  ;  1  Dick.  14. 


log  the  sale  of  laods  ;  and  it  being  objected  that  it  was  within  the  stat- 
utOy  and  that  the  contract  was  proved  only  by  parol  evidence.     It  was 
answered,  that  when  a  contract  within  the  statute  is  rescinded,  either 
party  may  demand  of  the  other  the  repayment  of  the  money  advanced, 
or  the  return  of  the  thing  delivered  under  the  contract,  and  may  support 
such  demand  by  parol  evidence.     Parsons,  C.  J.  said,     "  This  posi- 
tion is  generally  true  ;  and  in  this  case,  had  the  plaintiff  advanced  mon- 
ey to  the  defendant,  or  delivered  him  as  bailiff  a  deed  for  safe  custody, 
an  action  would  have  lain  for  the  money  or  deed,  or  even  trover  for  the 
deed,  and  parol  evidence  would  support  such  action.     But  here  the 
land  was  conveyed  to  Fuller  by  M.,  and  the  deed  delivered  to  the  for* 
mer  as  evidence  of  his  title :  although  he  promised  by  parol  that  he 
would  return  it  unrecorded,  if  the  contract  was  rescinded ;  and  on  the 
return  and  cancelling  of  the  deed,  it  was  understood  that  he  would  be 
divested  of  the  land.     A  promise  to  return  a  deed  under  such  circum* 
stances  is  in  our  opinion  a  promise  concerning  the  sale  of  lands,  as  the 
title  to  the  land  was  intended  to*  be  changed  by  the  performance  of  the 
promise.     This  defect  of  written  evidence  cannot  be  aided  by  the  re« 
ceipt  in  writing :  for  that  instrument  proves  a  contract  to  account  for 
money,  and  the  parol  evidence,  given  to  explain  it,  either  contradicts 
the  contract  declared  on,  or  materially  varies  it.     As  the  Justice  of  the 
case  is  with  the  plaintiff,  we  see  no  reason  why  he  may  not  declare  on 
the  receipt,  as  on  a  promise  to  pay  moneys 
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ought  to  repay  the  money,  but  overruled  the  plea  on 
another  ground.  In  this  case  it  does  not  appear  to  have 
occurred  to  either  the  bar  or  the  court,  that  payment  of 
money  would  take  a  parol  contract  for  lands  out  of  the 
statute.  The  case  of  Alsop  v.  Pattenf/)*  arose  about 
fifteen  years  afterwards.  There  a  joint  lessee  of  a  build- 
ing lease  agreed  to  sell  his  moiety  to  the  other  lessee 
for  four  guineas,  and  accepted  a  pair  of  compasses  in 
hand  to  bind  the  bargain.  The  vendor  pleaded  the  sta- 
tute to  a  bill  filed  by  the  purchaser  for  a  performance  in 
specie.  Lord  Chancellor  Jefiferies  ordered  him  to  answer, 
and  saved  the  benefit  of  the  plea  to  the  hearing,  as  the 
agreement  was,  in  some  part,  executed.  In  this  case, 
unless  there  was  a  part-performance  of  the  agreement,  in- 
dependently of  the  mere  delivery  of  the  compasses,  it  is 
(*)clear  that  the  Court  confounded  the  section  of  the  statute 
by  which  personal  contracts  are .  binding,  if  earnest  is 
paid,  with  the  clause  relating  to  land.  The  next  case  is 
Seagood  v.  Meale(^),  which  arose  thirty-four  years  after 
the  case  of  Alsop  v.  Patten.  The  case  was,  that  upon  a 
parol  agreement  for  sale  of  an  estate  for  150/.,  a  guinea 
was  paid,  and  the  payment  of  the  guinea  was  agreed  to 
be  clearly  of  no  consequence  in  case  of  an  agreement 
touching  lands  or  houses,  the  payment  of  money  being 
only  binding  in  cases  of  contracts  for  goods.  In  this  case 
we  find  the  doctrine  laid  down  generally,  that  the  pay- 
ment of  money  is  not  a  part-performance  of  a  parol  agree- 
ment for  lands,  and  no  distinction  was  taken,  as  seems 
sometimes  to  have  been  thought,  between  the  payment 
of  a  substantial  part  of  the  purchase-money,  and  of  a 
trifling  portion.  Then  comes  the  case  of  Lord  Fingal,  or 
Lord  Pengal  v.  Ross,  which  was  decided  by  Lord  Cowper, 

(/)  1  Vera.  472. 
(g)  Free.  Cha.  560. 
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ifi  the  8th  of  Anne(h)(l).  A.  agreed  with  B*  to  make 
him  a  lease  for  twenty-one  years  of  lands  rendering  rent, 
B.  paying  A.  150/.  fine.  B.  paid  100/.  in  part,  then 
A.  refused  to  execute  the  agreement ;  and  upon  a  bill 
filed  for  a  specific  performance,  the  agreement  was  held 
to  be  within  the  statute  ;  but  the  100/.  was  decreed  to  be 
refunded.  The  Lord  Chancellor  said,  the  payment  of 
this  100/.  was  not  such  a  performance  of  the  agreement 
on  one  part,  as  to  decree  an  execution  on  the  other ;  for 
the  statute  of  frauds  makes  one  sort  of  contracts,  viz. 
personal  contracts,  good,  if  any  money  is  paid  in  earnest. 
Now  that  statute  says,  that  no  agreement  concerning 
(*)lands  shall  be  good,  except  it  is  reduced  into  writing ; 
and  therefore,  a  parol  agreement,  as  it  was  in  that  case, 
would  not  be  good  by  giving  money  by  way  of  earnest. 
Thus  far  no  room  is  left  for  doubt;  but  in  Lacon  t;. 
Mertins(i),  Lord  Hardwicke  laid  it  down,  that  paying 
money  had  always  been  considered  as  a  part-performance. 
This,  however,'  was  a  mere  dictum ;  it  was  not  necessary 
to  decide  the  question ;  the  cases  on  the  subject  were 
not  cited  ;  and  another  rule  is  laid  down  too  generally  in 
the  same  report.  A  case,  indeed,  is  said  to  have  been 
decided  in  1750(A;),  at  which  time  Lord  Hardwicke  was 
Chancellor,  where  the  bill  was  to  compel  the  acceptance 
of  a  lease  under  a  parol  agreement  upon  a  fine  of  150/. 
and  16/.  paid  in  part  of  the  same ;  and  the  plea  was 
overruled,  without  hearing  the  counsel  for  the  plaintiff*, 
and  the  decision,  it  is  said,  appears  by  the  Registrar's 

(h)  2  £q.  Ca.  Abr.  46.  pi.  12. 
(i)  a  Atk.  1. 

(Ar)  Dickinson  v.  Adams,  4  Yes.  jnn.  722,  cited. 

— . — i — ~ — -  -  ■  .1  ■      I       II ■     ....I         ■■' ■     ■  — 

(I)  It  has  been  said,  that  this  case  is  not  to  be  found  in  the  Registrar's 
book.  See  4  Yes.  jun.  721.  The  author  himself  has  searched  the  IU« 
gistraFs  calendars  for  1709  and  1710  without  success.  The  search  was 
made  under  the  letters  L.  (the  plaintiff  being  a  lord)  P.  and  F. 
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book(I).  But  it  does  not  appear,  from  this  statement, 
whether  there  was  or  was  not  any  other  act  of  part-per- 
formance ;  and  it  is  a  sufficient  objection  to  this  decision, 
that  the  plaintiff's  counsel  were  not  heard,  as  no  one  can 
deny  that  the  point  was  open  to  argument.  The  next 
case  is  a  recent  one(/),  in  which  Lord  Rosslyn  held  that 
the  payment  of  a  small  sum,  as  five  guineas,  where  the 
purchase-money  is  100/.,  would  not  take  the  case  out  of 
the  statute ;  but  he  seemed  clearly  of  opinion,  that  pay- 
ment (*)of  a  considerable  part  of  the  purchase-money 
would  be  sufficient :  and  he  treated  the  case  of  Lord 
Fingal  v.  Ross  as  ill  determined.  However,  it  was  not 
necessary  to  decide  the  question.  The  opinion  was  clear- 
ly extra  judicial.  In  the  late  case  of  Coles  v.  Treco- 
thick(m),  where  the  purchase-money  was  20,000Z.  and 
2,000/.  were  paid  in  part,  the  point  was  treated  at  the 
bar  as  doubtful,  and  the  Court  evidently  declined  giving 
an  opinion  on  the  subject. 

Upon  the  whole,  it  appears  clearly,  that  since  the  stat- 
ute of  frauds,  the  payment  of  a  small  sum  cannot  be 
deemed  a  part-performance(74).     The  dicta  are  in  favor 

(I)  Main  v.  MelbourO)  4  Yes.  juo.  720. 

(m)  8  Ves.  jun.  234  ;  Ex  parte  Hooper,  1  Mer.  7. 

(I)  The  author  has  searched  the  Registrar's  calendars  for  1750,  with 
great  attention,  but  without  success.  He  met  with  only  one  case 
where  the  plaintiff's  name  was  Dickinson,  and  there  the  defendant's 
name  was  Baskerville  ;  and  the  case  is  on  a  different  point.  Reg.  Lib. 
A.  1760,  fol.  545.  Neither  does  a  case  in  the  same  book,  fol.  514,  by 
the  name  of  Davids  v.  Adams,  embrace  the  point  in  question.  The 
search  was  made  under  the  letter  A.  as  well  as  the  letter  D. — Note, 
the  case  perhaps  turned  on  the  principle  stated  in  page  126,  mfrcu 

(74)  If  the  agreement  be  executed,  or  even  partly  executed,  the 
parties  are  not  permitted  to  treat  it  as  a  nullity.  The  statute  does  not 
wholly  vacate  the  contract,  but  only  inhibits  all  actions  brought  to  en- 
force it  Its  operation  is  limited  by  construction  to  such  executory 
contracts  as  have  been  in  no  substantial  part  executed.    Davenport  v. 
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of  a  considerable  sum  being  a  part-performance,  but  this 
construction  is  not  authorised  by  the  statute,  and  it  is  op- 
Mason,  15  Mass,  82.  But  it  is  not  everj  part  performance  that  will  be 
sufficient.  "  I  will  not  saj,  that  according  to  adjudged  cases,  a  parol 
lease  for  more  than  three  years,  may  not  be  taken  out  of  the  act  bv 
deliveiy  of  possession.  If  attended  with  improvements  by  the  lessee, 
it  ceHaioly  would  be  established.  To  give  weight  to  the  possession,  it 
must  be  a  possession  pursuant  to  the  agreement.  Therefore,  where 
possession  had  been  before  a  parol  agreement  for  a  lease  for  seven 
years  it  was  held  to  be  too  doubtful  to  be  considered  as  a  part  perform- 
ance.'' Jones  V.  Peterman,  3  S.  &  R.  643.  The  principle  is,  that  part 
performance  will  entitle  the  party  to  a  decree  fur  specific  performance,  if 
the  acts  of  part  performance  were  such  as  would  not  have  been  done,  but 
for  the  agreement ;  and  done  with  a  view  to  perform  it ;  and  were  also 
prejudicial  to  the  party  performing.  Thus,  in  Davenport  v.  Mascn,  15 
Mass.  89.,  where  the  parties  with  others  agceed  to  become  interested 
in  (he  purchase  of  lands ;  but  the  title  was  to  be  held  by  a  part  for  the 
benefit  of  all.  An  agreement  under  seal  was  executed;  but  it  omitted 
any  provision  in  respect  to  the  payment  of  the  respective  shares  of  the 
purchase  money ;  but  in  a  suit  against  the  defendant  for  his  proportion 
of  the  plaintifTs  advances,  held,  that  he  was  entitled  to  judgment. 
Davenport  v.  Mason,  Supra, 

It  is  clear  that  no  action  at  law  will  lie  on  the  parol  contract  itself. 
1  Pick.  328.  And  a  parol  agreement  to  execute  a  defeasaoce  to  an 
absolute  deed  has  been  held  to  be  no  ground  of  action  at  law  *  and  the 
court  said  that  '^  Chancery  could  afford  no  relief  in  this  case  ;  for  the 
deed  was  made  and  delivered  according  to  the  intent  of  the  parties  ;  and 
the  breach  of  promise  is  no  more  fraudulent  than  any  other  breach  of 
trust  or  promise."     Boyd  v.  Stone,  1 1  Mass.  342. 

Where  a  tenant  for  life  permitted  the  plaintiff  to  cut  a  ditch  throudi 
her  land,  to  supply  his  mill  with  water  ;  and  the  former  dying,  the  latter 
made  a  verbal  agreement  with  the  remainder  man  to  purchase  the 
ditch ;  and  the  purchase  money  to  be  ascertained  by  an  award  of  arbi- 
trators. The  award  having  been  made,  the  plaintifif  sued  his  bill  for  a 
specific  performance  of  the  agreement ;  but  the  court  dismissed  the  bill 
on  the  ground  that  there  was  no  part  performance.  Hamilton  v.  Jones, 
3  Gill  &  J.  127.  But  the  public  may  acquire  an  interest  in  land ;  an 
easement,  by  the  consent  of  (he  owner,  without  writing;  for  it  is  by 
operation  of  law :  And  a  contract  to  pay  for  land  occupied  as  a  road  is 
a  valid  contract.  8  Johns.  256  :  S.  P.  10  ib.  109.  Before  the  R.  S. 
no  writing  was  necessary  to  give  consent  to  lay  out  a  road  or  to  relin- 
quish the  damages :   And  where  the  defendant  promised  to  pay  the 
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posed  by  a  case,  in  which  the  contrary  was  decided,  upoa 
the  most  convincing  grounds.  On  this  subject,  Sir  Wil- 
liam Grant's  admirable  judgment  in  Butcher  v.  Butch- 
er(n),  must  occur  to  every  discerning  mind  ;  it  turns  on 
a  subject  so  applicable  to  the  present,  that  his  arguments, 
with  a  slight  alteration,  directly  bear  upon  it.  To  say 
that  a  considerable  share  of  the  purchase-money  must  be 
given,  is  rather  to  raise  a  question  than  to  establish  a  rule. 
What  is  a  considerable  share,  and  what  is  a  trifling  sum  ? 
Is  it  to  be  judged  upon  a  mere  statement  of  the  sum  paid> 
without  reference  to  the  amount  of  the  purchase-money? — 
If  so,  what  is  the  sum  that  must  be  given  to  call  for  the 
interference  of  the  Court  ?  What  is  the  limit  of  amount  at 
which  it  ceases  to  be  trifling,  and  begins  to  be  substantial  ? 
If  it  is  to  be  considered  with  reference  to  the  amount  of 
the  purchase-money,  what  is  the  proportion  which  ought 
to  be  paid  ?  Mr.  Booth  also  was  impressed  with  this 
difficulty,  although  his  sentiments  are  not  so  forcibly 
(*)expressed.  Where,  he  asks,  will  you  strike  the  line  ? 
And  who  shall  settle  the  quantum  that  shall  suffice  in 
payment  of  part  of  any  purchase-money,  to  draw  the  case 

(n)  9  Yes.  jun.  382. 

plaintiflTa  certain  price  for  his  verbal  relinquishment  of  damages  against 
the  public,  he  was  held  liable  to  pay  the  stipulated  damages.  Noyes  v. 
Chapin,  6  Wend.  461. 

A  parol  agreement  to  share  in  the  profits  of  a  speculation  in  land 
is  said  not  to  be  within  the  sfatute  of  frauds.  4  Conn.  R.  568.  No 
interest  in  lands  shall  pass  otherwise  than  by  deed  or  writing :  but  if 
one  holds  land  in  trust  for  another ;  and  agrees  verbally  to  sell  and  ac- 
count for  the  proceeds  of  the  sale,  this  agreement  is  not  within  the 
statute.  Thus,  in  Hess  v.  Fox,  10  Wend.  R.  436,  where  the  mortga- 
gee agreed  to  pay  over  to  the  mortgagor  the  surplus  ;  the  latter  having 
released  his  right  to  redeem  :  held,  that  he  was  entitled  to  his  action 
immediately  upon  the  sale.  *^  No  question  can  arise  here  as  to  the 
validity  of  the  agreement  to  sell ;  for  that  was  performed,  and  it  only 
remains  to  pay  over  the  money,  supported  by  the  consideration  of  land 
conveyed  to  the  promisor." 
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out  of  the  statute  ;  or  ascertain  what  shall  be  deemed  so 
f rifliDg  as  to  leave  the  case  within  it  ?(o)(75). 

Since  the  above  observations  were  written,  a  decision  of 
Lord  Redesdale's  has  appeared,  in  which  he  held  clearly 
that  payment  of  purchase-money  is  not  a  part-perform- 
ance ;  and  although  his  Lordship  did  not  advert  to  all 
the  cases  on  the  subject,  yet  it  is  sincerely  to  be  hoped 
that  his  decision  will  put  the  point  at  rest.  He  said,  that 
it  bad  always  been  considered  that  the  payment  of  money 
is  not  to  be  deemed  a  part-performance,  to  take  a  case 
out  of  the  statute.  Seagood  v.  Meale  is  the  leading  case 
on  that  subject :  there  a  guinea  was  paid  by  way  of 
earnest ;  and  it  was  agreed  clearly,  that  that  was  of  no 
consequence  in  case  of  an  agreement  touching  lands. 
Now,  if  payment  of  fifty  guineas  would  take  a  case  out  of 
the  statute,  payment  of  one  guinea  would  do  so  equally  ; 
for  it  is  paid  in  both  cases  as  part-payment,  and  no 
distinction  can  be  drawn(/7) :  but  the  great  reason,  he 
added,  why  part-payment  does  not  take  such  an  agree- 
ment out  of  the  statute,  is,  that  the  statute  has  said,  that 
in  another  case,  viz.  with  respect  to  goods,  it  shall  operate 
as  a  part-performance.  And  the  Courts  have  therefore 
considered  this  as  excluding  agreements  for  lands,  be- 
cause it  is  to  be  inferred,  that  when  the  Legislature  said 
it  should  bind  in  case  of  goods,  and  were  silent  as  to  the 

(o)  1  Ca.  and  Opio.  136. 

(p)  See  ace.  Cordage  v.  Coie,  1  Saund  319. 


(75)  See  Smith  v.  Palton^s  Les.  1  Serg.  &  Rawle,  80.  Jackson  v, 
Culrightf  5  Munf,  308.  fVelmore  v.  White^  2  Caines'  Cas.  in  Error, 
87.  Bell  V.  Andrews,,  4  Dall.  152.  In  Thompson  and  Tod^  I  Peters^ 
Rep.  388.  WASHINGTON,  J.  says,  ''  although  it  should  be  admiV 
tedy  that  under  all  the  circumstances  of  this  case,  payment  of  a  part  of 
the  purchase  money  will  amount  to  a  part  performance,  still,  it  should 
appear  beyond  all  reasonable  doubt,  that  the  payment  was  understood 
by  the  parties,  to  have  been  so  made  and  intended." 
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case  of  lands,  they  meant  that  it  should  not  bind  in  the 
case  of  lands(9). 

But,  even  admitting  that  the  payment  of  purchase- 
money  may  be  deemed  a  part-performance,  yet  the  pay- 
ment (*)of  the  auction  duty,  however  considerable,  will 
not  enable  the  Court  to  decree  a  specific  performance  of 
a  parol  agreement ;  as  the  revenue  laws  cannot  be  held 
to  operate  beyond  their  direct  and  immediate  purpose, 
to  affect  the  property  and  vary  the  rights  of  the  parties 
-not  within  the  intention  of  the  act(r). 

In  some  cases  it  has  been  decided,  that  acts  done  by  the 
defendant  to  his  own  prejudice,  could  be  made  a  ground 
for  compelling  him  to  perform  the  agreement;  but  in 
a  late  case(^).  Sir  William  Grant  held  the  contrary, 
where  there  is  no  prejudice  to  the  plaintiff,  because  the 
ground  on  which  the  Court  acts,  is  fraud  in  refusing  to 
perform,  after  performance  by  the  other  party(i) ;  but 
where  the  defendant  has,  for  instance,  paid  the  auction 
duty  or  purchase-money,  it  is  no  fraud  on  the  vendor, 
but  a  loss  to  himself  J  which  ought  not  to  be  made  a  ground 
for  a  specific  performance  against  himself. 

Where  a  person  purchases  several  lots  of  an  estate,  in- 
cluded in  distinct  articles  of  sale,  a  part-performance  as 
to  one  lot  will  not  be  deemed  a  part-perfonnance  as  to 
the  other  lots,  and  will  therefore  only  take  the  agreement 
out  of  the  statute  as  to  the  lot  in  respect  of  which  there 
was  a  part-performance(w). 


/  It  may  happen,  that  although  an  agreement  be  in  part 

(q)  Clinan  v,  Cooke,  1  Scbo.  &  Lef.  22 ;  and  see  O'Herlihy  r. 
Hedges,  f6.  123  ;  14  Yes.  jun.  388. 

(r)  Buckmaster  v,  Harrop,  7  Ves.  jun.  341 ;  13  Ves.  jun.  466. 

(f )  Buckmaster  v.  Harrop,  ubi  sup.  See  Hawkins  v.  Holmes,  1  P. 
Wms.  770 ;  and  see  pos/,  ch.  4,  n.  observations  on  Potter  ©.  Potter. 

{t)  See  Popham  v.  Eyre,  Lofft,  786 ;  Clinan  v.  Cooke,  1  Scho.  & 
Lef.  22  ;  and  0'  Herlihy  v.  Hedges,  ibid.  123. 

(tt)  Buckmaster  «•  Harrop,  7  Ves.  jun.  341. 
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performed,  jet  the  Coart  may  not  be  able  to  ascertain 
the  tenns,  and  then  it  seems  the  case  will  not  be  taken  out 
of  the  statute.  If,  however,  the  terms  be  made  out 
(*)satisfactoriIy  to  the  Court,  contrariety  of  evidence  is 
not  material(a:),  and  the  Court  will  use  its  utmost  endea- 
vors to  get  at  the  terms  of  the  agreement(76). 

In  the  case  of  Mortimer  v.  Orchard(y),  where  a  parol 
agreement  with  two  persons  had  been  in  part  performed, 
the  plaintiff's  witness  proved  an  agreement  different  from 
that  set  up  by  the  bill,  and  the  defendants  stated  an 
agreement  different  from  both.  The  Chancellor  thought 
in  strictness  the  bill  ought  to  be  dismissed  ;  but  as  there 
had  been  an  execution  of  some  agreement  between  the 
parties,  and  there  were  two  defendants  who  proved  the 
agreement  set  up  by  their  answers,  he  decreed  a  specific 
performance  of  the  agreement  confessed  by  the  an- 
swers(77). 

In  one  case  where,  upon  the  faith  of  a  parol  agree- 
ment, a  man  entered  and  built,  it  was  proved  that  the 
defendant  told  the  plaintiff  that  his  word  was  as  good  as 
his  bond,  and  promised  the  plaintiff  a  lease  when  he 
should  have  renewed  his  own  from  his  landlord.  Lord 
Chancellor  Jefferies  said,  that  the  defendant  was  guilty 
of  a  frauds  and  ought  to  be  punished  for  it ;  and  so 
decreed  a  lease  to  the  plaintiff,  though  the  terms  were 
uncertain.     It  was,  he  said,  in  the  plaintiff's  election  for 

(a?)  Seel  Yes.  221. 

(t^)  2  Yes.  jun.  243.     See  Lindsay  v.  Lynch,  2  Scho.  &  Lef.  1/ 

(76)  See  Rowton  v.  JRoto/on,  1  Hen.  &  Munf.  92.  See  also,  the 
opinion  of  KENT,  Chancellor,  in  Parkhurst  v.  Van  Corilandt^  1 
Johns.  Ch.  Rep.  281.  and  Phillips  v.  lliompsont  1  Johns.  Ch.  Rep. 
149.     Meel  v.  Radcliff,  13  Johns.  Rep.  297. 

(77)  See  Colaon  v.  Thompson^  2  Wheat.  336.     IfeufoilU  v.  MiichtU, 

1  Des.  480.     Phillips  y.  Thompson^  1  Johns.    Ch.  Rep.  131.     Par  A;- 

hurst  V.  Van  Cortiandtj  1  Johns.  Ch.  Rep.  273.   Givens  v.   Colder^  2 

Des.  188.     See  also,  Cols<m  v.  Thompson^  ut  supra,  note  a.  341 ;  and 

Morgan  y.  Morgan,  2  Wheat.  302.,  note  d. 
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what  time  he  would  hold  it,  and  he  elected  to  hold  dur- 
ing the  defendant's  term  at  the  old  rent,  but  the  plaintiff' 
was  to  pay  costs(2:). 

And  in  a  case  from  Yorkshire,  possession  having  been 
delivered  in  pursuance  of  a  parol  agreement,  and  a  dispute 
arising  upon  the  terms  of  the  agreement,  Lord  Thurlow 
sent  it  to  the  Master,  upon  the  ground  of  the  possession 
being  delivered,  to  inquire  what  the  agreement  was. 
The  difficulty  was  in  ascertaining  what  the  terms  were. 
The  Master  decided  as  well  as  he  could,  and  then  the 
(*)cause  came  on  before  Lord  Rosslyn,  upon  further  di- 
rections, who  certainly  seemed  to  think  Lord  Thurlow 
had  gone  a  great  way,  and  either  drove  them  to  a  com- 
promise, or  refused  to  go  on  with  the  decree  upon  the 
principle  upon  which  it  was  made(a). 

Lord  Thurlow,  however,  appears  to  have  formed  a 
settled  opinion  upon  this  point.  For  in  Allan  v.  Bow- 
er(6),  where  his  Lordship  considered  the  written  memo- 
randum as  evidence  of  a  parol  agreement,  which  was  in 
part  performed  (whether  rightly  or  not(c)  is  immaterial  to 
the  present  question),  he  directed  the  Master,  who  !uid 
refused  to  admit  parol  evidence,  to  inquire  and  state  what 
the  promise  was,  that  was  mentioned  in  the  memorandum, 
and  at  what  time  the  promise  was  made,  and .  what  inter- 
est the  tenant  was  to  acquire  in  the  premises  under  such 
promise ;  and  the  Master  was  to  be  at  liberty  to  state 
specially  any  particular  circumstances  that  might  arise 
on  such  inquiries,  and  the  parties  were  to  be  examined  on. 
interrogatories.  In  consequence  of  this  order,  evidence 
was  received,  which  proved  that  the  tenant  was  to  hold 
during  his  life  ;  and  Lord  Thurlow  decreed  a  lease  to  be 
executed  accordingly.  I 

(z)  Anon.  5  Yin.  Abr.  523,  pi.  40 ;  and  see  Anon.  t&»  522.  pi.  38. 

(a)  Anon.  6  Yes.  jun.  470,  cited  by  Lord  Eldon. 

(6)  3  Bro.  C.  C.  149. 

(c)  See  1  Sch.  &  Lef.  37. 
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So  in  a  case  before  Lord  Redesdale,  where  an  agree- 
ment in  writing  was  held  to  be  within  the  statute,  because 
the  term  for  which  it  was  to  be  granted  was  not  expressed, 
his  Lordship  said,  he  should  have  had  great  difficulty  if 
there  were  evidence  of  part-performance.  He  must  have 
directed  a  further  inquiry^  for  the  party  had  not  sug- 
gested by  his  bill,  that  the  agreement  was  for  any  specific 
term,  and  the  case  stood  both  on  the  pleadings  and  evi- 
dence imperfect  on  that  head(£?).  And  in  a  late  case 
before  Lord  Eldon,  he  thought  the  Court  must  at  least 
(*)endeavor  to  collect,  if  they  can,  what  are  the  terms 
the  parties  have  referred  to(e). 

But  in  the  case  of  Symondson  v.  Tweed(y),  it  was 
laid  down,  that  in  all  cases  wherever  the  Court  had 
decreed  a  specific  execution  of  a  parol  agreement,  yet  the 
same  had  been  supported  and  made  out  by  letters  in 
writing,  and  the  particular  terms  stipulated  therein^  as  a 
foundation  for  the  decree ;  otherwise  the  Court  would 
never  carry  such  an  agreement  into  execution.  And  in 
a  case  before  the  late  Lord  Alvanley,  when  Master  of  the 
Rolls(^),  he  is  reported  to  have  said,  "  I  admit  my  opi- 
nion is,  that  the  Court  has  gone  rather  too  far  in  per- 
mitting part-performance,  and  other  circumstances,  to 
take  cases  out  of  the  statute,  and  then,  unavoidably  per- 
haps, after  establishing  the  agreement,  to  admit  parol 
evidence  of  the  contents  of  that  agreement.  As  to  part- 
performance,  it  might  be  evidence  of  some  agreement,  but 
of  what,  it  must  be  left  to  parol  evidence.  I  always 
thought  the  Court  went  a  great  way.  They  ought  not  to 
have  held  it  evidence  of  an  unknown  agreement,  but  to 
have  had  the  money  laid  out  repaid.     It  ought  to  have 

(d)  Clinan  «.  Cooke,  1  Scho.  &  Lef.  22. 

(e),Boardiiiaii  v.  Mostyn,  6  Ves.  jun.  467. 

(/)  Free.  Cha.  374 ;  Gilb.  Eq.  Rep.  36. 

ig)  Forster  v.  Hale,  3  Ves.  jun.  712,  713. 
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been  a  ccmpeiisaition.  Those  cases  are  very  dissatis&c- 
tory.  It  was  rerj  right  to  sa j,  the  statute  should  not  be 
an  engine  of  fraod,  therefore  compensation  would  have 
been  very  proper.  They  have,  however,  gone  farther, 
saying,  it  was  clear  that  there  was  some  agreement,  and 
letting  them  prove  it ;  but  how  does  the  circumstance  of 
having  laid  out  a  great  deal  of  money,  prove  that  he  is  to 
have  a  lease  of  ninety-nine  years  ?  The  common  sense  of 
the  thing  would  have  been  to  have  let  them  bring  an 
action  for  the  money.  I  should  pause  upon  such  a  case." 
And  Lord  Eldon  has  said,  that  perhaps  if  it  was  res 
(^)int€gray  the  soundest  rule  would  be,  that  if  the  party 
leaves  it  uncertain,  the  agreement  is  not  taken  out  of  the 
statute  sufficiently  to  admit  of  its  being  enforced. 

In  a  late  case  in  Ireland,  where  after  a  part-performance 
of  a  parol  agreement  the  purchaser  died,  and  there  was 
no  evidence  of  the  amount  of  the  price  agreed  on,  or  of 
the  quantity  of  estate  to  be  conveyed.  Lord  Manners  re- 
fused to  grant  a  reference  for  the  purpose  of.  ascertainiag 
the  terms  of  the  contract.     There  was,  his  Lordship  said,  I 

no  evidence  whatever  of  the  terms,  and  the  reference  w^as 
sought  to  supply  the  entire  absence  of  this  very  material 
part  of  the  case.  Where  there  is  contradictory  evidence 
in  a  case  that  raises  a  doubt  in  the  mind  of  the  Court ; 
that  is  to  say,  where  the  case  is  fully  proved  by  the  party 
on  whom  the  onus  of  proof  lay,  but  that  proof  shaken  or 
rendered  doubtful  by  the  evidence  on  the  other  side, 
there  the  Court  will  direct  a  reference  or  an  issue  to 
ascertain  the  fact ;  but  where  there  is  no  evidence  what- 
ever, would  it  not,  he  asked,  be  introducing  all  the  mis- 
chiefs intended  to  be  guarded  against  by  the  rules  of 
the  Court,  in  not  allowing  evidence  to  be  gone  into  after 
publication,  and  holding  out  an  opportunity  to  a  party  to 
supply  the  defect  by  fabricated  evidence,  if  he  were  to 
direct  such  an  inquiry  ?     He  therefore  did  not  think  him- 
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self  at  liberty  from  the  evidence  in  the  case  to  direct  the 
reference  or  issue  desired  (A). 

And  in  a  later  case(t),  a  bill  for  a  specific  performance ' 
was  dismissed  with  costs  because  the  agreement  was  by 
parol,  and  although  part -performed,  the  terms  of  it  could 
not  be  made  out  by  reason  of  the  variance  between  the 
witnesses  for  the  plaintiff. 

(*)We  cannot  but  observe  the  growing  reluctance  ma- 
nifested to  carry  parol  agreements  into  execution,  on  the 
ground  of  part-performance,  where  the  terms  do  not  dis- 
tinctly appear ;  and  although,  according  to  many  autho- 
rities, the  mere  circumstance  of  the  terms  not  appearing, 
or  being  controverted  by  the  parties,  will  not,  of  itself, 
deter  the  Court  from  taking  the  best  measures  to  ascertain 
the  real  tertnsQ') ;  yet  the  prevailing  opinion  requires 
the  party  seeking  the  specific  performance  in  such  a  case 
to  show  the  distinct  terms  and  nature  of  the  contract.  We 
may  however  remark,  that  it  rarely  happens  that  an 
agreement  cannot  be  distinctly  proved  where  the  estate 

is  sold.     Most  of  the  cases  on  this  head  have  arisen  on 

> 

leases,  where  the  covenants,  &c.  are  generally  left  open 
to  future  consideration. 

Where  a  parol  agreement  is  so  far  executed  as  to  en- 
title either  of  the  parties  to  require  a  specific  execution 
of  it,  it  will  be  binding  on  the  representatives  of  the 
other  party  in  case  of  his  death,  to  the  same  extent  as  he 
himself  was  bound  by  it(fc)(78). 

In  a  case  before    Lord  Redesdale(/)>  he  held  that  a 

(h)  Savage  v.  Carroll,  1  Ball  &  Beatty,  266.  See  ibid.  404,  560, 
661. 

(t)  Reynolds  v.  Waring,  1  You.  346. 

ij)  See  Savage  v.  Carrol,  2  Ball  &  Beat«  444. 

(k)  Videinfrt^  ch.  4. 

(/)  Shannon  v.  Bradstreet,  1  Scho.  &  Lef.  62 ;  Lowe  v.  Swif^,  2  Ball 
&  Beat  629. 


(78)  See  Grand  v.  Craigmilea,  1  Bibb.  203. 
TOL.  I.  20  (*130) 
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contract  by  a  tenant  for  life  with  a  power  of  leasing,  to 
grant  a  lease  under  his  power,  was  binding  on  the  re- 
mainder-man. In  the  course  of  the  argument,  a  question 
was  put  from  the  bar,  whether,  if  this  had  been  a  case 
of  a  parol  agreement  in  part  performed,  it  could  be  en- 
forced  P  In  answer  to  which.  Lord  Redesdale  expressed 
xhimself  thus :  "  That,  I  think,  would  raise  a  very  dis- 
tinct question,  a  question  upon  the  statute  of  frauds ; 
and  perhaps  a  remainder-man  might  be  protected  by  the 
statute,  though  the  tenant  for  life  would  not.  For  the 
(*)party  himself  is  bound  by  a  part-performance  of  a 
parol  agreement,  principally  on  the  ground  of  fraud, 
which  is  personal.  Such  a  ground  could  scarcely  be  made 
to  apply  to  the  case  of  a  remainder-man,  unless  money 
had  been  expended,  and  there  had  been  an  acquiescence 
after  the  remainder  vested,  which  were  held  by  Lord 
Hardwicke,  in  Stiles  v.  Cowper,  3  Atk.  692,  in  the  case 
of  an  actual  lease  under  a  power,  but  with  covenants  not 
according  to  the  power,  to  bind  the  remainder-man  to 
grant  a  lease  for  the  same  term  with  covenants  according 
to  the  power." 

In  a  case  where  it  was  alleged  on  the  one  side,  that 
under  a  parol  agreement  the  purchase-money  had  been 
paid  and  possession  delivered;  and  on  the  other,  that 
there  was  no  sale,  but  that  possession  was  delivered  to 
make  a  qualification,  and  the  alleged  purchaser  was  a 
mere  agent,  and  both  the  seller  and  purchaser  were 
dead  ;  an  issue  was  directed  whether  the  purchaser  was, 
at  his  death,  beneficially  entitled  to  the  premises  in  ques- 
tion(m). 

These  remarks  may  be  closed  by  observing,  that  equity 
seems  to  have  been  guided  by  nearly  the  same  rules  in 
compelling  a   specific  performance  of  paix)l   agreements 

(m)  Borkett  v.  Randal],  3  Mer.  466. 
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before  the  stati]te(n)y  as  have  been  adhered  to  since; 
but  still,  the  student  cannot  be  too  cautious  in  distin- 
guishing the  cases  which  were  decided  before  the  statute 
from  those  decided  subsequently.  Much  confusion  has 
arisen  from  inattention  to  this  point. 


(*)SECTION  IV. 

Of  the  Admissibility  of  Parol.  Evidence  to  vary  or  annul 

Written  Instruments. 


Of  this  learning  we  may  treat  under  three  heads, 
1st,  where  there  is  not  any  ambiguity  in  the  written 
instrument;  2dly,  where  there  is  an  ambiguity;  and, 
3dly,  where  a  term  of  an  agreement  is  omitted  or  varied 
in  the  written  instrument  by  mistake  or  fraud. — And, 

I.  Previously  to  the  statute  of  frauds,  parol  evidence 
might  have  been  given  of  collateral  and  independent 
facts,  which  tended  to  support  a  deed.  Thus,  although 
a  valuable  consideration  was  always  essential  to  the  vali- 
dity of  a  bargain  and  sale,  yet  Rolle  laid  it  down,  that(o) 
upon  averment  that  the  deed  was  in  consideration  of 
money,  or  other  valuable  consideration  given,  the  land 
should  pass,  because  the  averment  was  consistent  with 
the  deed.  The  same  rule  has  prevailed  since  the  statute 
of  frauds.     Where  in  a  conveyance  28/.  only  were  stated 

(fi)  See  Miller  v.  Blandist,  Toth.  85  ;  Willara  «.  Nevil,  ihid.  136  ; 
Feme  v.  Bullock,  ibid.  200,  238  ;  Clark  fs.  Hackwell,  ibid.  260 ;  Sim- 
mons V.  Cornelius,  1  Cha.  Rep.  128 ;  Anon.  2  Freem.  128 ;  Vol!  v. 
Smith,  3  Cha.  Rep.  16 ;  and  see  Marquis  of  Normauby  v.  Duke  of 
Devonshire,  2  Freem.  217. 

(o)  2  Ro.  Abr.  786.(N.)  pL  1 ;  and  see  1  Rep.  176,  a. 
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parties  by  parolj  that  Ansel]  should  not  only  have  the 
hay  from  off  Boreham  Meadow,  but  also  the  possession 
of  the  soil  and  produce  of  that  and  another  close  of  land. 
The  cause  was  tried  at  nisi  prius  before  Lord  Mansfield, 
who  admitted  the  evidence,  and  afterwards  reported  that 
he  was  not  dissatisfied  with  the  verdict  in  consequence 
of  it.  But  Lord  Chief  Justice  De  Grey,  and  the  other 
Judges  of  the  Court  of  Common  Pleas,  held  decidedly, 
that  the  evidence  was  totally  inadmissible,  as  it  annulled 
and  substantially  altered  and  impugned  the  written  agree- 
ment(81), 

(81)  A  vendor  of  land  in  several  lots  was  unable  to  give  a  title  to 
one,  whereupon  the  vendee  agreed  by  parol  to  waive  the  title  as  to  that 
lot.  This  agreement  cannot  be  set  up  against  the  original  contract  in 
writing.  The  judgment  contains  many  observations  on  the  power  of 
varying  contracts  in  writing,  by  subsequent  parol  agreements,  and  a 
distinction  between  contracts  in  writing  under  the  statute  of  frauds  and 
other  contracts  in  writing.  Parke,  J.  stated  that  he  never  could  under- 
stand the  principle  upon  which  Cuff  v.  Penn,  1  M.  &  S.  21.  and  similar 
cases  proceeded.  Goss  v.  Lord  Nugent,' 6  B«  &  Ad.  68;  3  Nev.  & 
Man.  28.  S.  C. 

It  is  true  as  a  general  rule  that  any  verbal  agreement  before  the  mak- 
ing of  the  writing  is  not  to  be  received  in  evidence ;  but  the  writing 
alone  is  to  be  looked  to  as  the  evidence  of  the  final  agreement.  In 
Gerrish  v.  Washburn,  9  Pick.  338,  where  the  defendants  gave  an  ac- 
countable receipt  for  money  received  of  the  plaintifis  ;  and  this  action 
being  brought  to  recover  the  money,  the  defendants  at  the  trial  offered  to 
prove,  that  before  the  execution  of  the  receipt,  the  plaintiff  being  indebt- 
ed to  one  W. ;  and  the  latter  indebted  to  the  defendants,  agreed  that  the 
latter  might  arrange  the  payment  of  the  money  mentioned  in  the  receipt 
with  W. :  And  that  the  receipt  was  made  in  execution  of  the  con- 
tract : — but  the  Judge  rejected  the  evidence.  The  whole  Court  grant- 
ed a  new  trial ;  and  held  that  it  was  admissible  ;  for  the  writing  was 
neither  a  promissory  note,  nor  a  mere  receipt.  -^*  We  view  it,  said  the 
chief  justice,  in  neither  of  these  lights,  or  rather  in  both.  The  promise 
made  in  the  receipt  may  be  performed  otherwise  than  by  paying  over 
the  money  to  the  plaintiff,  and  in  any  way  conformable  to  the  intention 
of  the  parties." 

The  maxim  that  a  sealed  contract  cannot  be  avoided  or  waived  but  by 
an  instrument  of  a  like  nature ;  or  generally,  that  a  contract  under 
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So  ID  Preston  v.  Merceau(/),  bj  au  agreement  in  writing 
a  bouse  was  let  at  26/.  a  year ;  and  the  landlord  attempted 

(0  2  Blacks t  1249. 

seal  cannot  be  avoided  or  altered  or  explained  by  parol  evidence,  like 
other  maxims  has  received  qualifications,  and  indeed  was  never  true  to 
the  letter,  for  at  all  times,  a  bond,  covenant  or  other  sealed  instrument 
might  be  defeated  by  parol  evidence  of  payment,  accord  and  satisfac- 
tion, &c.  Therefore,  in  Munroe  v.  Perkins,  9  Pick.  298.  where  the 
action  was  os^um/m/,  for  work,  materials,  &c.  done  and  furnished  by  the 
plaintiff  for  the  defendant  The  defence  set  up  was,  that  the  work  was 
done  and  the  materials  were  furnished  on  a  speciak  contract  under  seal 
made  by  the  defendant  and  Payne  on  behalf  of  themselves  and  other 
subscribers  to  the  building ;  and  such  a  contract  was  produced  in  evi- 
dence. The  plaintiff  showed  that  being  unable  to  go  on  with  the  con- 
tract without  loss,  defendants  promised  him  to  make  him  whole ;  and 
upon  this  assurance  the  work  was  done  without  regard^to  the  special 
contract.  The  Court  held,  that  the  plaintiff  was  entitled  to  recover. 
"  The  parol  promise,  it  is  contended,  was  without  consideration.  This 
depends  entirely  on  the  question,  whether  the  first  contract  was  waived. 
The  plaintiff  having  refused  to  perform  the  contract,  as  he  might  do, 
subjecting  himself  to  such  damages  as  the  other  parties  might  show 
they  were  entitled  to  recover,  he  afterwards  went  upon  the  faith  of  the 
new  promise  and  finished  the  work.  This  was  a  sufficient  considera- 
tion. If  the  defendants  were  willing  to  accept  his  relinquishment*  of 
the  old  contract,  the  law  we  think  will  not  prevent  it." 

So  in  Lattimore  et  al  v.  Harsen,  14  Johns.  R.  330,  where  the  plain- 
tifis  had  stipulated  to  perform  certain  work  for  a  stipulated  sum,  under  a 
penalty.  Having  entered  upon  the  performance  of  it,  they  refused  to 
perform,  whereupon  the  defendant,  by  parol,  released  them  from  their 
covenant,  and  promised,  if  they  would  complete  the  work,  to  pay  them 
by  the  day.  The  Court  held  the  new  contract  to  be  binding.  This  doctrine 
was  also  recognized  in  the  subsequent  case  of  Dearborn  v.  Cross,  7 
Cowen,  48»  where  a  parol  agreement  executed  was  held  to  discharge 
a  bond  or  other  specialty.  The  cases  of  Fleming  v.  Gilbert,  3  Johns. 
358  ;  Keating  v.  Price,  1  J.  Cas.  22 ;  Edwin  v.  Saunders,  1  Cowen, 
250.  In  Ballard  r.  Walker,  3  J.  Cas.  64,  lapse  of  time  alone  was  held 
to  be  a  waiver  of  the  contract. 

Where  there  is  an  agreement  in  writing,  it  merges  all  parol  agree- 
ments and  previous  conversations ;  but  there  are  many  cases  we  have 
seen  in  which  a  new  parol  contract  is  admitted  to  be  proved.  And 
there  is  a  distinction  between  a  suit  upon  the  written  contract  itself,  in 
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(*)to  show,  by  parol  evidence,  that  the  tenant  had  agreed 
to  pay  the  ground*rent  for  the  house  to  the  original  land- 
lord, over  and  above  the  26/.  a  year ;  but  the  Court  of 
Common  Pleas  rejected  the  evidence. 

And  upon  the  general  rule  of  law,  as  it  seems,  inde- 
pendently of  the  statute  of  frauds,  it  has  been  determined 
that  verbal  declarations  by  an  auctioneer  in  the  auction- 
room,  contrary  to  the  printed  conditions  of  sale,  are  in- 
admissible as  evidence,(82)  unless  perhaps  the  purchaser 
has  particular  personal  information  given  him  of  the  mis- 
take in  the  particulars(w). 

In  a  late  case(t;),  upon  the  sale  of  timber  by  a  written 
particular,  which  was  silent  as  to  the  quantity,  it  was 
attempted  to  show,  that  the  auctioneer  verbally  warranted 
the  quantity  to  be  eighty  tons,  and  it  was  insisted  that 
this  evidence  was  admissible,  because  it  did  not  contradict 
the   particular,    but    merely  supplied  its  defect  in  not 


(u)  Gunnis  v,  Erhart,  1  H.  Blackst.  289.  See  13  Yes.  juo.  471. 
aod  infra ;  and  Fife  r.  Clayton,  13  Yes.  jun.  546 ;  Higgioaon  v. 
Clowes,  15  Yes.Jun.  616. 

(v)  Powell  V.  Edmunds,  12  East,  6  ;  Jones  v.  Edney,  3  Camb.  285. 

which  case  it  has  been  held  that  parol  evidence  shall  not  be  received : 
and  a  suit  brought  on  the  ground  of  a  new  subsequent  agreement  not 
in  writing  :  in  the  latter  case  parol  evidence  is  admitted.     Duncan,  J* 
in  Le  Fevre  v.  Le  Fevre,  4  S.  &  R.  241.  said  *'a  party  may  be  ad- 
mitted  to  prove  by  parol  evidence,  that  after  signing  a  written  agree- 
ment,* the  parties  made  a  verbal  agreement,  varying  the  former,  provid- 
ed their  variations  have  been  acted  upon,  and  the  original  agreement 
can  no  longer  be  enforced   without  a  fraud  on  one  party."     Parol 
evidence   was   admitted    in  that  case  to  prove  an  alteration  of  the 
course   of    an  aqueduct  established    by  deed.      The   evidence  was 
not  offered  for  the  purpose  of  contradicting  the  deed,  but  to  show  a  sub- 
stitution of  another  spot.      And  as  was  well  remarked  by  the  learned 
Judge,  **  if  this  had  not  been  carried  into  effect,  the  evidence  would  not 
have  been  admissible  ;  but  where  the  situation  of  the  parties  is  altered, 
by  acting  upon  the  new  agreement,  the  evidence  is  proper." 

(82)  See  WrighCa  Les.  v.  Deklyne,  1  Peters'  Rep.  199,  204.     See 
also,  Wainwright  v.  IZeod,  1  Des.  673. 

(*134) 
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Stating  the  quantity.  But  it  was  held  that  the  evidence 
was  not  adinissible(83).  Lord  Ellenborough  said,  that  the 
purchaser  ought  to  have  had  it  reduced  into  writiug  at 
the  time,  if  the  representation  then  made  as  to  the  quan- 
tity swayed  him  to  bid  for  the  lot.  If  the  parol  evidence 
were  admissible  in  this  case,  he  knew  of  no  instance  where 
a  party  might  not,  by  parol  testimony,  superadd  any  term 
to  a  written  agreement,  which  would  be  setting  aside  all 
written  contracts,  and  rendering  them  of  no  efiect.  There 
was  no  doubt,  his  Lordship  added,  that  the  warranty  as 
to  the  quantity  of  timber  would  not  vary  the  agreement 
contained  in  the  written  conditions  of  sale. 

So,  since  the  act  of  parliament  for  altering  the  style, 
a  demise  from  Michaelmas  must  be  taken  to  be  from 
(*)new  Michaelmas,  and  parol  evidence  cannot  be  admit- 
ted to  show  that  the  parties  intended  it  to  commence  at 
old  Michaelmas(a:),  unless  the  demise  is  by  parol(y). 

The  rules  of  evidence  are  universally  the  same  in  courts 
of  law  and  equity.  Therefore  parol  evidence,  which 
goes  to  substantially  alter  a  written  agreement,  cannot 
be  received  in  a  court  of  equity  any  more  than  in  a  court 
of  law(z)(84). 

(x)  Doe  V.  Lea,  11  East,  312. 

(y)  Doe  V.  Benson,  4.  Barn.  &  Aid.  688. 

(z)  See  3  Wils.  276  ;  and  see  Foot  v.  Sal  way,  2  Cha.  Ca.  142. 

(83)  See  WrighVs  Les.  v.  Deklyne,  1  Peters'  Rep.  199,  204.  See 
also  fVaimoright  v.  Readf  1  Des.  673. 

(84)  See  Dwight  v.  Pomeroy^  17  Mass.  Rep.  303.  Movan  v.  Hays^ 
1  Johns.  Cb.  Rep.  443,  Per  KENT,  Chancellor.  Holmes  v.  Simorn^ 
3  Des.  149,  162.     Dupree  v.  JVP Donald^  4  Des.  209. 

**  Indeed  it  would  be  strange  that,  in  any  country,  there  should  be 

independent  tribunals,  having  jurisdiction  over  the  same  subject  matter, 

which  should  act  upon  such  diflferent  principles,  as  that  a  contract 

should  be  valid  in  one  and  void  in  the  other.     One  may  have  forms  and 

processes  to  enforce  a  contract,  which  the  other  may  want ;  but  it 

would  seem  impossible  that  the  contract  itself  should  be  valid  or  invalid, 

according  to  the  form  in  which  it  should  be  discussed.     But  were  it 

otherwise  in  England,  or  in  New  York,  as  some  of  the  cases  tend  to 
TOL.  I.  21  (*136) 
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Thus  in  the  case  of  Lawson  t).  Laude(a)y  a  bill  was 
brought  to  carry  into  execution  an  agreement  between 
the  plaintiff  and  defendant,  for  granting  to  the  defendant 
a  lease  of  a  farm.  The  defendant  objected  to  execute 
the  lease,  because  some  land,  called  Oxlane,  agreed  to  be 
demised,  was  left  out  of  the  lease.  The  plaintiff  offered 
evidence  to  prove,  that  it  was  left  out  by  the  particular 
and  joint  direction  of  the  plaintiff  and  defendant.  Sir 
Thomas  Clarke  held  the  evidence  to  be  in  direct  contra- 
diction to  the  stutute  of  ^  frauds,  and  therefore  dismissed 
the  biU. 

So  in  a  case  before  Lord  Bathurst(&),  the  bill  was 
filed  for  an  injunction  to  stay  proceedings  at  law  for 
a  breach  of  covenant,  in  not  assigning  all  the  premises, 
which  the  defendant  insisted,  by  an  agreement  in  writing, 
and  a  lease  in  pursuance  of  it,  were  to  be  assigned.  The 
plaintiff  stated  by  his  bill,  that  though  the  agreement  was 
for  all  the  premises,  yet  the  defendant,  at  the  time  of  the 
execution  of  the  lease,  agreed  that  three  pieces  of  land 
should  be  excepted,  and  the  plaintiff  examined  several 
witnesses  to  prove  the  fact,  which  they  did ;  but  the 
defendant  by  his  answer  denied  the  fact,  and  insisted 
(*)upon  the  extent  of  the  written  agreement ;  and  the 

(a)  1  Dick.  346. 

(()  Fell  V.  Chamberlain,  2  Dick.  484.     I  could  not  meet  with  die 
facts  in  the  Registrar's  book;  see  Reg.  Lib.  A.  1772,  foL  1.  496. 

shew  (2  J.  Ch.  R.  686 ;  7  Johns.  373.)  it  would  bj  no  means  follow 
that,  in  Hhis  commonwealth,  the  same  doctrine  would  be  received.'' 
(Per  Parker  C.  J.  in  Dwight  v.  Pomeroy.)  lie  added,  "  there  are  but 
two  cases,  in  which  parol  evidence  can  be  admitted,  to  control  the  ef- 
fect of  a  deed  or  written  contract,  in  itself  complete  and  intelligible. 
One  is  fraud,  of  which  the  injured  part  may  avail  himself  at  law  as  well 
as  in  equity ;  and  the  other  is  where  application  is  made  in  equity  to 
enforce  a  written  contract ;  the  adverse  party  in  the  latter  case  may 
show  that  the  instrument  relied  on  does  not  contain  the  true  agreement  of 
the  parties,  or  the  whole  of  it.    In  the  latter  case  equity  may  refuse  the 
exercise  of  its  powers,  unless  justice  is  done  to  the  other  party. 
(♦186) 
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parol  evidence  being  objected  to  at  the  hearing,  it  was  not 
permitted  to  be  read. 

And  in  an  important  case  before  Lord  Eldon(c),  his 
Lordship  refused  to  execute  an  agreement  with  a  varia- 
tion attempted  to  be  introduced  by  parol^  on  the  ground 
of  mistake,  or  at  least  of  surprise,  which  was  denied,  by 
the  answer.  So  in  the  late  case  of  Woollam  v.  Hearn(cl), 
where  a  specific  performance  was  sought  of  an  agreement 
for  a  lease,  at  a  less  rent  than  that  mentioned  in  the  agree- 
ment, which  variation  was  introduced  by  parol,  on  the 
ground  of  fraud  and  misrepresentation  in  the  landlord ; 
the  evidence  was  read  without  prejudice,  and  the  Master 
of  the  Rolls  thought  it  made  out  the  plaintiff's  case  ;  but 
his  Honor  held  himself  bound  by  the  authorities,  and 
accordingly  rejected  the  evidence,  and  dismissed  the  bill. 
And  this  doctrine  has  been  distinctly  recognized  by  Lord 
Redesdale(e). 

So  verbal  declarations,  in  opposition  to  printed  condi- 
tions of  sale,  are  inadmissible  as  evidence  in  equity  as 
well  as  at  law(/). 

And  if  a  material  term  be  added  by  one  party  to  a 
written  agreement  after  its  execution,  he  destroys  his 
own  rights  under  the  instrument.  But  although  this 
doctrine  has  been  referred  to  the  statute  of  frauds,  yet 
it  seems  rather  to  depend  on  the  principles  of  the  com- 
mon law(;§^). 

In  the  late  case  of  Besant  v.  Richards(fc),  where  the 

(c)  Marquis  of  TowDshead  o.  Stai]gro<Hiit  6  Yes.  juD.  328.  See  1 
Yes.  &  Bea.  526, 527. 

id)  7Yes.juo.  211. 

(e)  1  Scho.  &  Lef.  39. 

(/)  Jeokinson  o.  Pepys,  6  Yes.  jun.  330,  cited  ;  15  Yes.  jun.  521 ; 
1  Yes.  &  Bea.  528 ;  see  15  Yes.  jun.  171,  546 ;  Higginaon  t^.  Clowes, 
15  Yes.  jun.  516. 

ig)  Powell  V.  Divett,  15  East,  29. 

{h)  1  Tomljm  509. 
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purchaser  was  plaintifT,  the  contract  described  the  pro- 
perty (*)as  held  by  one  Watson,  and  the  sale  was  to  be 
completed  at  Michaelmas.  Watson  held  an  agreement  for 
a  lease  for  ten  years,  but  the  seller  represented  to  the 
purchaser  that  this  agreement  was  void,  and  that  he  had 
served  Watson  with  notice  to  quit  at  Michaelmas,  and 
that  he  would  give  possession  at  that  time.  The  tenant 
refused  to  quit,  and  the  Master  of  the  Rolls  held  that  the 
purchaser  ought  not  to  be  bound  by  the  agreement,  pur- 
chasing as  he  did  on  the  faith  of  that  representation.  He 
was  entitled  to  be  released  from  the  agreement  altogether, 
or  if  he  chose  he  might  perform  it  and  have  compensa- 
tion, and  the  plaintiff  electing  to  perform  the  agreement 
with  a  compensation,  a  decree  was  made  accordingly ; 
but  it  seems  difficult  to  sustain  this  decision  consistently 
with  the  authorities,  although  there  might  have  been 
sufficient  ground  to  have  released  the  purchaser  altogether. 

But  when  equity  is  called  upon  to  exercise  its  peculiar 
jurisdiction,  by  decreeing  a  specific  performance,  the  party 
to  be  charged  is  to  be  let  in  to  show,  that,  under  the  cir- 
cumstances, the  plaintiff  is  not  entitled  to  have  the  agree- 
ment specifically  performed  (i)(85). 

Therefore  a  defendant  resisting  a  specific  performance 
of  an  agreement,  may  prove  by  parol  evidence,  that  by 
fraud  the  written  agreement  does  not  contain  the  real 
terms(y).     Such  evidence  was  admitted  by  Lord  Hard* 

(t)  See  7  Yes.  jun.  219. 

(j)  See  the  cases  cited  tn/ra,  as  to  discharging  or  varjiog  a  written 
agreement  by  parol ;  and  see  Walker  v.  Walker,  2  Atk.  98 ;  and  see  6 
Yes.  jun.  334,  n. 


(96)  See  Stevens  v.  Cooper^  1  Johns.  Ch.  Rep.  426.  Botaford  v. 
Bufi-^  2  Johns.  Ch.  Rep.  406.  Gillespie  v.  Mooth  2  Johns.  Ch.  Rep. 
686.;j|^In  Maryland^  it  has  been  determined,  in  an  action  at  law,  on  a 
bond  for  the  purchase-money  of  lands,  that  parol  evidence  cannot  be 
given  by  a  witness,  to  shew,  that  he  was  seized  of  part  of  the  lands  sold, 
in  order  to  rebut  the  claim  of  the  vendor.  Sharpe  v.  Gibson,  1  Han 
&  Johns.  447. 
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wicke  in  JojDes  v.  Statham(A:) ;  and  in  the  case  of 
WooUam  v.  Heam(r),  before  cited,  the  Master  of  the 
Rolls  said,  that  if  it  had  been  a  bill  brought  by  the  de- 
fendant for  a  specific  performance,  he  should  have  been 
(*)bound  by  the  decisions  to  admit  the  parol  evidence,  and 
to  refuse  a  specific  performance. 

So  Lord  Hardwicke  admitted,  that  an  omission  by  mis- 
take or  surprise,  would  let  in  the  evidence  as  well  as 
fraud  ;  and  Lord  Eldon  actually  admitted  parol  evidence 
of  surprise,  as  a  defence  to  a  bill  seeking  a  perforoiance  in 
specie ;  but  bis  Lordship  said,  that  those  producing  evi- 
dence of  mistake  or  surprise,  in  opposition  to  a  specific 
performance,  undertake  a  case  of  great  difficulty(m). 
In  a  later  case,  the  Master  of  the  Rolls  admitted  parol 
evidence  on  behalf  of  a  defendant,  to  show  a  parol  pro- 
mise at  the  time  of  signing  the  agreement  to  vary  the 
terms  of  it,  and  upon  the  evidence  he  dismissed  the  bill  for 
a  specific  performance  of  the  written  agreement(n)(86). 


(k)  3  Atk.  338. 

(I)  7  Yes.jun.  211. 

(m)  Marquis  of  TowDshend  v.  Stangroom,  6  Yes.  jun.  328, 

(»}  Clarke  v.  Grant,  14  Yes.  juD.  519  ;  and  see  15  Yes.  jun.  523. 


(86)  Parol  evidence  collateral  to  an  agreement  is  admissible :  but  no 
evidence  of  matter  dehors  was  admissible  to  alter  the  terms  and  sub- 
stance of  the  contract.  In  Clarke  v.  Grant,  14  Yes.  510,  the  parol 
evidence  admitted  was  of  a  stipulation  entered  into  by  the  defendant 
prior  io^  and  as  a  condition  precedent  to  the  execution  of  the  agree- 
ment :  and  it  did  not-  seek  to  vary  the  substance  of  the  agreement : 
Here  the  purpose  of  the  parol  evidence  was  to  show  the  transaction 
conducted  on  the  basis  of  an  exchange.  Croome  v.  Lediard,  2  M.  & 
R.  Ch.  R.  261. 

The  expression  '  deed  of  conveyance'  was,  it  seems,  explained  by 
parol  evidence  to  mean,  when  inserted  in  articles  of  agreement,  '*  a 
deed  conveying  the  land  free  of  all  incumbrances."  Subsequent  deci- 
sions, however,  consider  the  correctness  of  this  decision  doubtful.  The 
case  of  Zantinger  v.  Ketch,  4  Dall.  R.  132.  therefore,  in  which  the  de- 
cision was  had,  if  not  overruled,  is  certainly  opposed  to  the  rule  that 

(*138) 
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And  where  lands,  which  upon  admeasurement  did  not 
contain  thirty-six  acres,  were  described  in  a  particular  to 
scontain  fort  j-one  acres  by  estimation,  were  the  same  more 
or  less,  and  the  purchaser  in  answer  to  a  bill  for  a  specific 
performance  set  up  parol  declarations  of  the  auctioneer 
that  he  sold  it  for  forty-one  acres,  and  if  it  was  less  an 
abatem.ent  should  be  made,  his  Honor  admitted  the  evi- 
dence and  dismissed  the  bill,  because  after  such  a  declara- 
tion made  by  the  auctioneer,  it  was  fraudulent  and  unfair 
in  the  seller  to  insist  upon  the  execution  of  the  contract, 
not  giving  the  defendant:  the  benefit  of  that  declaration(o). 

So  where  by  the  mistake  of  the  solicitor  the  agree- 
ment only  required  the  purchaser  to  bear  the  expense  of 
the  conveyance,  whereas  the  real  agreement  was,  that  he 
should  also  bear  the  expense  of  making  out  the  title,  the 
Master  of  the  Rolls  admitted  parol  evidence  of  the  real 
agreement  and  of  the  mistake(87)  ;  and  upon  the  strength 
of  (*)it,  his  Honor  gave  the  plaintiff,  the  purchaser,  his  op- 
tion to  have  his  bill,  which  was  for  a  specific  performance 
according  to  the  terms  of  the  written  agreement,  dismiss- 
ed, or  to  have  the  agreement  performed  in  the  way  con- 
tended for  by  the  seller(p). 

(o)  Winch  «•  Winchester,  1  Yes.  &  Beam.  375. 

{p)  Ramsbottom  v,  Gosden,  1  Yes.  &  Beam.  165.     See  Flood  e. 

*  where  the  construction  is  on  the  construction  of  words,  qua  words,  do 
parol  evidence  can  be  admitted.'    4  Ball.  340  ;  3  S.  &  R.  609. 

(87)  See  CrilUspie  v.  Moon^  2  Johns.  Ch.  Rep.  585.  Chapman  v. 
AUen^  Kirby,  399.  Elmore  v.  AusUhj  2  Root,  415.  WaMmm  t. 
MerrUUf  1  Day,  139.  Maisan  v.  Parkhurat^  I  Root,  404.  Cook  v. 
Preston,  2  Root,  78.  In  Christ  v.  Deffeback,  1  Serg.  &  Rawle,  465, 
TIL6HMAN,  Ch.  J.  said,  •'  It  may  be  laid  down  as  settled  law,  that 
parol  evidence  is  admissible  in  cases  of  fraud  and  of  plain  mistake  in 
drawing  a  writing."  In  South  Carolina^  it  has  been  decided  that  the 
flcrivener  who  drew  articles  of  a  marriage  settlement,  could  not  be  allowed 
to  testify,  that  the  object  or  intention  of  the  deed,  was  different  from 
that  which  appeared  on  its  face.  Dupree  v.  M*Donatdf  4  Des.  209. 
The  same  principle  was  recognized  in  RothmaUer  v.  Myers^  4  Des.  215. 
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But  in  a  case  where  a  written  agreement  for  a  lease 
bad  been  varied  in  part  by  parol,  upon  a  bill  filed  by  the 
tenant  for  a  specific  performance  of  the  original  agree- 
ment, the  landlord  set  up  a  parol  waver  of  the  written 
agreement,  and  a  new  agreement  entered  into  at  his  soli- 
citor's, every  term  of  which  was  to  the  disadvantage  of  the 
pJaintifi*,  without  any  consideration  for  the  variation ;  the 
Master  of  the  Rolls  decreed  a  specific  performance  accord- 
ing to  the  prayer  of  the  bill.  His  Honor  considered  the 
case  made  out  by  the  landlord{q)  not  a  waver  of  the  con- 
tracts  but  a  variation  by  parol  which  had  not  been  acted 
upon,  and  which  was  made  without  consideration.  The 
first  parol  variation,  it  may  be  observed,  was  admitted, 
and  the  plaintiff*  would  have  been  willing  to  execute  Jt. 

And  in  a  case  where  an  estate  was  sold  in  lots,  and  at 
the  end  of  some  of  the  lots  only  it  was  stated  that  the  tim- 
ber was  to  be  taken  at  a  valuation,  but  there  was  a  gen- 
eral condition  that  the  timber  should  be  paid  for ;  the 
seller's  bill  for  a  specific  performance,  requiring  the  pur- 
chaser of  several  lots  to  pay  for  all  the  timber,  was  dis- 
missed, and  parol  evidence  of  the  declaration  of  the  auc- 
tioneer that  the  timber  on  all  the  lots  was  to  be  paid  for, 
was  rejected.  The  purchaser  then  filed  a  bill  against  the 
seller  for  a  specific  performance,  according  to  his  construc- 
tion that  he  was  to  pay  for  the  timber  on  the  lots  only  to 
which  (*)a  stipulation  to  that  efiect  was  added.  The  seller, 
€is  defendant^  offered  parol  evidence  of  the  declaration  by 
the  auctioneer.  The  Vice-chancellor  agreed  that  fraud, 
mistake  or  surprise,  would  let  in  the  evidence  as  a  defence ; 
but  no  authority  having  decided  that  evidence  can  be  re- 
ceived, except  upon  one  of  those  grounds,  and  these  dec- 

FiDlay,  2  Ball  &  Beatty,  9 ;  Lord  William  Coition  v.  Marquis  of  Hert- 
ford,  2  Madd.  106 ;  Garrard  t^.  Girliog,  1  WiLs.  Ch.  Cas.  460 ;  1 
Swanst.  244. 

(9)  Price  V.  Dyer,  MS. ;  S.  C.  17  Yes.  jim.  366 ;  Robinson  v.  PagOi 
3  Boss.  114. 
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larations  in  the  case  before  his  Honor  being  offered  where 
the  parties  had  contracted  in  writing  upon  a  subject  dis- 
tinctly adverted  to  in  their  written  contract,  which  made 
a  provision  for  it  (whether  explicit  and  satisfactory  is  not 
material),  the  evidence  of  these  declarations  must  be  re- 
jected, because  there  was  no  fraud,  mistake,  or  surprise, 
and  the  evidence  was  offered  to  contradict,  explain,  or 
vary  the  written  contract(r).     It  was  not,  however,  ne- 
cessary to  decide  the  point ;  and  it  may  deserve  reconsid- 
eration whether  the  evidence  might  not  be  deemed  admis- 
sible in  equity  as  a  defence ^  simply  on  the  ground  that  the 
plaintiff,  who  ought  to  come  into  equity  with  clean  hands, 
sought  to  commit  a  fraud  in  evading  to  pay  for  the  tim- 
ber, although  the  auctioneer  declared  that  it  was  to  be 
paid  for. 

The  case  before  Lord  Eldon(5)  shows  the  rule  of  equity 
in  a  strong  light.     The  landlord  filed  a  bill  for  a  specific 
performance  of  the  written  agreement,  varied  by  the  parol 
evidence ;  the  tenant  filed  a  cross-bill  for  a  specific  per- 
formance of  the  written  agreement.     The  result  was,  that 
both  bills  were  dismissed ;  the  first,  because  parol  evidence 
was  not  admissible  as  a  foundation  for  a  decree  enforcing' 
a  specific  performance ;  the  second,  on  the  ground  that 
such  evidence  was  admissible  to  rebut  the  equity  of  the 
plaintiff  in  the  second  bill. 

A  similar  case  appears  to  have  been  decided  by  Lord 
Chancellor  Macclesfield.  The  case  has,  I  believe,  never 
(*)been  cited,  and  it  requires  some  attention  to  get  at  the 
facts.  They  appear,  however,  to  be,  that  the  plaintiff  in 
the  first  bill  sought  a  specific  performance  of  an  agree- 
nijent  by  him  to  grant  a  lease  to  the  defendant.  The 
defendant  set  up  a  parol  agreement,  by  which  he  was  to 
have  liberty  to  grub  bushes,  and  exhibited  a  cross-bill 

(r)  Clowes  v.  Higginfloa,  1  Yes.  &  Bea.  524. 
{a)  Lord  Townshend  v.  Stangroom. 
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for  a  performance  in  specie  o(  the  written  agreement,  with 
the  addition  of  a  clause  to  grub  bushes  according  to  the 
parol  agreement,  and  both  the  bills  were  dismissed,  but 
without  costs(0. 

Upon  the  admissibility  of  parol  evidence,  as  a  defence 
to.a  bill  seeking  a  specific  performance,  Lord  Redesdale 
has  forcibly  observed,  that  it  should  be  recollected  what- 
are  the  words  of  the  statute :  *'  No  person  shall  be  charged 
upon  any  contract  or  sale  of  lands,  unless  the  agreement, 
or  some  memorandum  or  note  thereof,  shall  be  in  writing, 
and  signed  by  the  party  to  be  charged  therewith,  or  some 
other  person  thereunto  by  him  lawfully  authorized."  No 
person  shall  be  charged  with  the  execution  of  an  agree^ 
ment  who  has  not,  either  by  himself  or  his  agent,  signed 
a  written  agreement ;  but  the  statute  does  not  say,  that 
if  a  written  agreement  is  signed,  the  same  exception  shall 
not  hold  to  it  that  did  before  the  statute.  Now,  before  the 
statute,  if  a  bill  had  been  brought  for  specific  performance, 
and  it  had  appeared  that  the  agreement  had  been  pre- 
pared contrary  to  the  intent  of  the  defendant,  he  might 
have  said,  ^^  That  is  not  the  agreement  meant  to  have 
been  signed."  Such  a  case  is  ]e(t  as  it  was  by  the  statute : 
it  does  not  say,  that  a  written  agreement  shall  bind,  but 
that  an  unwritten  agreement  shall  not  bind(t^).  And 
nearly  the  same  observations  upon  the  negative  words  of 
the  statute,  were  made  by  the  Lord  Chief  Baron  Skinner, 
in  the  great  case  of  Rann  and  Hughes(a:). 

(*)But  if  parties  enter  into  an  agreement  which  is  cor- 
rectly reduced  into  writing,  and  at  the  same  time  add 
a  term  by  parol,  equity  cannot  look  out  of  the  agreement, 
although  the  person  insisting  upon  the  parol  agreement 

(0  Hosier  v.  Read,  9  Mod.  86.     I  have  searched  the  Register's 
books  for  this  case  without  success, 
(ti)  1  Scho.  &  Lef.  Rep.  39. 
(or)  7  Term  Rep.  360,  n. 
VOL.  I.  22  (*142) 
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is  a  defendant,  and  sets  it  up  as  a  bar  to  the  aid  of  the 
Court  in  favor  of  the  plaintiff. 

Thus,  in  Omerod  v.  Hardman(y),  the  vendor  filed  a  bill 
for  a  specific  performance.  It  was  not  mentioned  in  the 
w^ritten  agreement  at  what  time  the  purchaser  was  to  take 
possession  of  the  estate  ;  but  the  purchaser,  the  defendant, 
offered  parol  evidence  to  show^  that  it  was  at  the  same 
time  agreed,  though  not  made  part  of  the  written  agree- 
ment, that  he  should  be  let  into  possession  at  a  stated 
time ;  and  he  resisted  a  performance  of  the  agreement,  on 
the  ground  of  possession  not  having  been  delivered  to  him 
according  to  the  parol  agreement.  Mr.  Justice  Chambre 
objected  to  the  evidence  being  read.  He  said,  that  it  was 
urged  for  the  defendant,  that  evidence  may  be  read  where 
the  parol  agreement  is  not  inconsistent  with  the  written 
agreement.  This,  (that  is,  the  parol  agreement,  in  the 
case  before  him,)  he  added,  was  to  further  the  written 
agreement,  and  to  secure  what  was  through  carelessness 
omitted  to  be  provided  for  in  the  written  agreement,  viz. 
delivery  of  possession,  according  to  the  custom  of  the 
country.  Mr.  Baron  Graham  said,  that  the  parol  agree- 
ment could  only  be  admitted  where  the  written  agreement 
was  not  drawn  according  to  the  intention  of  the  parties  at 
the  time.  You  cannot  by  parol  add  any  thing  to  what 
was  the  real  agreement  at  the  time,  after  that  has  been 
correctly  reduced  into  writing.  And  he  entirely  agreed 
with  Mr.  Justice  Chambre,  that  the  parol  could  not  be 
made  to  form  part  of  the  written  agreement(88). 

(y)  5  Yes.  jun.  722. 

(88)  Ste  Thompion  v.  Kf:tcham,  8  Johns  Rep.  146.  2d  edir.  Fiiz- 
hugh  V.  Runyon,  8  Johns.  Rep.  292.  2d  edit.  SiackpoU  v.  Arnold^  1 1 
Mass.  Rep.  27.  Movan  v.  HaySy  1  Johns.  Ch.  Rep.  339.  Slevens 
V.  Coop%r^  1  Johns.  Ch.  Rep.  426.  Snyder  v.  Snyder,  6  Binn.  483. 
Streator  v.  Jones,  1  Murphy,  449.  Smith  v.  Williains,  1  Murphy,  426. 
S.C.  1  Car.  Law  Rep.  263.     Dickerson  v.  Dickerson,  1   Car.  Law 
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Lord  Hardwicke  is  reported(2r)  to  have  said,  that 
(*)a  plaintiiT  seeking  a  specific  performance  might  enter 
into  parol  evidence  to  show  that  the  defendant  was  to  pay 
the  rent  clear  of  taxes,  no  mention  heing  made  of  taxes 
in  the  agreement ;  because  it  was  an  agreement  executory 
only,  and  as,  in  leases,  there  were  always  covenants  re- 
lating to  taxes,  the  Master  would  inquire  what  the  agree- 
ment was  as  to  taxes,  and  therefore  the  proof  would  not 
be  a  Tariation  of  the  agreement.  And  this  extra-judicial 
opinion  appears  to  have  been  approved  of  by  two  en- 
lightened Judges(a),  one  of  whom(6)  laid  it  down,  that 
parol  evidence  was  admissible  to  prove  collateral  matters, 
concerning  which  nothing  was  said  in  the  agreement,  as 
who  was  to  put  the  house  in  repair,  or  the  like. 

But  notwithstanding  these  dicto,  it  has  been  expressly 
decided,  that  parol  evidence  of  even  collateral  matters, 
such  as  the  payment  of  taxes,  &c.  which  are  of  the 
essence  of  the  agreement,  is  inadmissible  both  at  law  and 

{z)  3  Atk.  389,  390 ;  but  see  4  Bro.  C.  C.  618  ;  6  Yes.  jun.  335. 
n.     1  Scho.  &  Lef.  Rep.  38. 

(a)  See  2  Blackst.  1250  ;  7  Yes.  juo.  221. 
(6)  Mr.  Justice  Blackstone. 

Rep.  262.     Sessions  v.  Barjield,  2  Bay,  94.     Jackson  y.  Sill,  11  Johns. 
Rep.  201. 

Id  Slackpole  o.  Aroold,  it  was  decided  that  want  of  consideration  in 
a  promissory  note  might  be  shown  by  parol.  This  seems  prima  facts 
repugnant  to  the  general  rule  respecting  written  contracts ;  but  upon 
examination  of  the  cases  in  which  the  evidence  has  Ibeen  admitted  it 
will  appear  that  they  all  rest  upon  fraud,  or  upon  a  failure  of  the  con- 
sideration, or  upon  some  illegality  in  the  transaction  ;  all  of  which  may 
be  proved  without  explaining  or  varying  the  terms  of  the  contract.  In 
Bowers  v.  Hurd,  10  Mass.  427,  it  is  stated,  that  to  a  promissory  note, 
in  which  value  is  acknowledged  to  have  been  received,  it  cannot  be  ob- 
jected in  deference,  between  the  original  parties,  that  there  was  in  fact 
no  consideration.  But  in  subsequent  cases,  the  same  court  have  con- 
Bidered  that  opinion  as  untenable.  Hill  o.  Buckminster,  5  Pick.  391 ; 
S.  P.     6  ib.  427. 
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in  equity.  Thus,  in  Rich  v.  Jackson(c),  it  appeared  that 
William  Stiles  and  William  Jackson  entered  into  a  treaty 
for  the  lease  6f  a  house  belonging  to  Stiles,  and  in  a  con- 
versation between  them  on  the  subject,  Jackson  ofiered 
80/*  a  year  rent,  and  that  he  would  pay  all  the  taxes, 
which  Stiles  agreed  to  accept.  An  agreement  was  drawn 
up  by  Jackson,  in  his  own  hand-writing,  in  which  no 
notice  was  taken  of  taxes.  Rich,  who  claimed  under 
Stiles,  refused  to  execute  a  lease  unless  the  rent  was 
made  payable  clear  of  taxes,  and  Jackson,  the  defendant, 
who  claimed  under  William  Jackson,  refused  to  accept 
such  a  lease.  Jackson  having  paid  some  money  for  land- 
tax,  brought  an  action  in  the  Court  of  Common  Pleas  for 
(*)the  recovery  of  it,  the  plaintiff  having  refiised  to  de- 
duct it  in  the  payment  of  the  rent.  The  cause  was  tried 
at  Guildhall,  before  Lord  Rosslyn,  then  Lord  Chief  Justice 
of  the  Common  Pleas.  The  defendant  was  suffered  to 
give  parol  evidence  of  the  real  agreement,  and  his  Lord- 
ship gave  credit  to  the  veracity  of  the  witnesses,  notwith- 
standing which  he  rejected  the  evidence,  and  directed 
a  verdict  to  bie  given  for  Jackson,  with  costs  ; '  and,  upon 
an  application'to  the  Court  of  Common  Pleas,  the  Court 
approved  of  the  verdict,  and  refused  a  rule  to  show  cause 
why  the  same  should  not  be  set  aside(89). 

In  this  branch  of  the  case,  therefore,  the  point  was 


(e)  4  Bro.  C.  C.  614  ;  6  Yes.  jun.  334,  n. 


(89)  See  Parkhwt  v.  Van  Cortlandt,  1  Johns.  Cb.  Rep.  273.  S.  C. 
on  appeal,  14  Johns.  Rep.  15.  GUpins  v.  Consequa^  1  Peters'  Rep. 
85,  87.  (THara  v.  HaU,  4  Dall.  840.  fFolfv.  Carothen,  8  Sei^.  ft 
Rawle,  240.  WaUaee  v.  Baker,  1  BinD.  610.  And  see  M^Kmne^  t. 
Leaeoek,  1  Serg.  &  Rawle,  27.  Marshall  v.  Sprott,  Addis.  861. 
Bruce  v.  Barber,  8  Conn.  Rep.  9.  But  the'rule  of  law,  that  all  pm- 
vious  negotiations  are  merged  in  the  written  contract,  applies  only  to  the 
parties  to  the  deed.  Strong  t.  Glaeeow,  1  Cfor.  Law.  Rep.  279. 
Bawkim  v.  HawkmB,  Id.  496.  See  also,  Lewis  v.  Gray,  1  Mass. 
Rep.  297. 
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solemnly  decided  in  a  court  of  law,  and  the  same  deter- 
mination was  afterwards  made  upon  the  same  case  in 
a  court  of  equity.  Rich  being  defeated  at  law,  filed  his 
bill  for  a  specific  performance  of  the  agreement,  varied  by 
the  parol  evidence ;  and  the  cause  came  on  to  be  heard 
before  Lord  Rosslyn,  then  Lord  Chancellor,  who  said, 
that  the  prior  coDversations,  and  the  manner  of  drawing 
up  the  agreement  by  one  party,  and  signing  it  by  another, 
would  have  no  influence.  The  real  question  was,  whether 
in  equity,  any  more  than  at  law,  the  evklence  ought  to  be 
admitted ;  whether  there  is  an/  distinction  in  a  court  of 
equity,  where  a  party  comes  to  enforce  a  written  agree- 
ment by  (ri>taining  a  more  formal  instrument,  and  to  add, 
in  doing  that,  a  term  not  expressed  in  the  written  agree- 
ment, and  of  such  a  nature  as  to  bear  against  the  writteii 
agreement.  He  had  looked  into  all  the  cases,  and  could 
not  find  that  the  Court  had  ever  taken  upon  itself,  in 
executing  a  written  agreement  by  a  specific  performance, 
to  add  to  it  by  any  circumstance  that  parol  evidence 
could  introduce.  And  he  accordingly  dismissed  the  bill, 
but  without  costs. 

Indeed  Lord  Rosslyn  appears  to  have  made  a  similar 
{*)decision  in  a  case  prior  to  that  of  Rich  v.  Jackson. 
The  case  to  which  I  allude  is  Jordan  v.  Sawkins(c{)  ; 
where  a  bill  was  filed  for  a  specific  performance  of  a  lease, 
and  it  was  stated,  that  there  was  a  memorandum  annexed 
to  the  original  agreement,  that  the  tenant(I)  was  to  pay 
the  land-tax  (which,  it  must  be  presumed,  was  not  signed, 
and  was  therefore  only  tantamount  to  a  parol  agreement). 
The  cause  was  heard  before  the  Lords  Commissioners 

(d)  Jordan  v.  Sawkins,  3  Bro.  G.  C.  388 ;  1  Yes.  jun.  402 ;  and 
066  O'Connor  o.  Spaight,  I  Scho.  &  Lef.  305 ;  and  see  the  cases  infr<h 
as  to  the  dUckarge  of  a  parol  agreement. 

(I)  In  the  Report,  the  name  of  the  landlcnrd  is«  by  mistake,  printed 

for  that  of  the  tenant. 
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Ejre,  Asbhnrst,  and  Wilson,  who  decreed  a  performance 
of  the  contract  with  the  variation,  that  it  was  to  be  at 
a  clear  rent  of  40  /.  without  deducting  land-tax.  The  cause 
was  re-beard  before  Lord  Rossl^n,  who  said,  that  if  the 
agreement  bad  been  carried  into  execution  as  it  origioallj 
stood,  the  landlord  must  have  paid  the  land-tax.  The 
Court  could  not  specifically  perform  an  agreement  with 
a  variation,  and  be  therefore  reversed  the  decree|  and  dis- 
missed the  bill. 

As  a  term  agreed  upon  by  parol  cannot  be  added  to 
a  written  agreement,  by  a  parity  of  reason  a  written  agree- 
ment cannot  be  varied  by  parol(90). 

This  was  decided  by  Lord  Thurlow  in  a  branch  of  the 
last-mentioned  case(6).  It  appeared  that  a  lease  was 
agreed,  by  writing,  to  be  granted  of  a  house  for  twenty- 
one  years,  to  commence  from  th^  21st  of  April  1791,  and 
that  it  was  afterwards  agreed  by  parol,  that  the  lease 
should  commence  on  the  24th  of  June  instead  of  the 
21st  of  April.  To  a  bill  filed  by  the  tenant  for  a  specific 
performance  of  the  written  agreement,  varied  by  the  parol 


(e)  See  7  Ves.  jun.  133. 


(90)  See  Stevens  v.  Cooper,  1  Johns.  Ch.  Rep.  425.  M^Tetr  v. 
Sheppard,  1  Bay,  461.  Dickerson  v.  Dickerson,  1  Car.  Law  Repr. 
262.  See  also,  Fleming  v.  Gilbert,  3  Johns.  Rep.  628.  Keatu^  v* 
Price,  I  Johns.  Cas.  22.  Hasbrouck  v.  Tappen,  15  Johns.  Rep.  200. 
Dwight  V.  Pomeroy,  17  Mass.  Rep.  303,  325. 

An  alteration  or  addition  in  a  deed,  without  the  consent  of  parties, 
will  render  it  void  ;  but  if  an  erasure  be  made,  as  by  striking  out  an  old 
obligor,  and  adding  a  new  one,  by  consent  of  all  parties,  this  does  not, 
of  itself,  avoid  the  deed ;  whether  the  alteration  or  erasure  be  made 
prior  or  subsequent  to  the  execution  of  the  deed  ;  and  such  consent  may 
be  proved  by  parol :  And  parol  evidence  will  be  let  in  to  shew  whether 
an  erasure  or  interlineation  on  the  face  of  a  deed,  has  been  made  under 
such  circumstances  as  the  law  will,  or  will  not  justify.  Speake  v.  Unit- 
ed States,  9  Cranch,  28,  37.  LIVINGSTON,  J.,  dissenting.  Parol 
evidence  not  admissible  to  shew  an  erasure  or  alteration  in  the  entry- 
book  of  the  surveyor  general.     Kerr  v.  Porter,  1  Ten.  .Rep.  U. 
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agreement,  the  statute  of  frauds  was  pleaded,  and  Lord 
(*)Chancellor  Thurlow  held,  that  the  different  period  of 
comineneing  the  lease  made  a  material  variation,  as  it 
gaye  the  estate  from  the  owner  for  so  many  months  long-        J 
er,  and  therefore  he  allowed  the  plea. 


The  rule  of  the  law  is,  nihil  tarn  conveniens  est  naturali 
mquitaii^  unumquodque  dissolvi  eo  ligamine  quo  ligatum 
est :  and  therefore,  in  general,  as  we  have  seen,  an  agree- 
ment in  writing  cannot  be  controlled  .  by  averment  of  the 
parties,  as  it  would  be  dangerous  to  admit  such  nude  aver- 
ments against  matter  in  writing(/).  This  was  an  imper- 
ative rule,  previously  to  the  statute  of  frauds ;  and  the 
statute  required  that  ^'  all  agreements  upon  any  contract  or 
sale  of  lands,  &c.  should  be  in  writing."  Now,  as  Lord 
Hardwicke  observed,  an  agreement  to  wave  a  purchase 
contract,  is  as  much  an  agreement  concerning  lands  as 
the  original  contract(^) ;  notwithstanding  which,  it  is 
universally  considered,  that  an  agreement  in  writing  con- 
cerning land  may  be  discharged^  although  it  cannot  be 
yaried  by  parol(A).  And  in  a  late  case,  where  all  the 
authorities  were  mentioned,  but  in  which  it  was  not  ne- 
cessary to  decide  the  point(i),  the  Master  of  the  Rolls 
appeared  to  consider  that  a  written  agreement  might  be 
abandoned  by  parol(91). 

(/)  Countess  of  Rutland's  case,  6  Co.  25  b ;  Blemerhasset  v.  Pier- 
son,  3  Lev.  234. 

(g)  2  Eq.  Ca.  Abr.  33. 

(h)  1  Ves..  jun.  404  ;  4  Bro.  C.  C.  619  ;  6  Ves-  jun.  337,  n. ;  9 
Yes.  jun.  250 ;  3  Wooddes.  428,  s.  iv. ;  Rob.  on  Stat,  of  Frauds,  89  ; 
and  Inge  o.  Lippingwell,  2  Dick.  469  ;  but  see  Kaye  v.  Waghorn,  1 
Taunt.  428. 

(f)  Price  V,  Dyer,  MS.  Rolls;  S.  C.  17  Yes.  jun.  356,po9<. 

(91)  Where  lands  have  been  sold  and  conveyed,  and  the  parties, 
aflerwards,  agree  by  parol,  to  rescind  the  contract,  and  the  conveyances 
were  given  up  in  pursuance  of  such  agreement,  but  by  accident,  the 
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The  first  case  on  this  head,  is  a  short  note  in  Vernon(ik), 
where  the  precise  point  occurred,  and  the  Lord  Keeper 
held,  that  the  agreement  might  be  discharged  by  parol, 
(*)and  therefore  dismissed  the  bill,  which  was  brought  to 
have  the  agreement  executed  in  specie.     The  next  case 
is  reported  by  Viner(/)  :  A.  leased    a    house  to  B.    for 
eleven  years,  and  was  to  allow  20/.  to  be  laid    out  in 
repairs;  the   agreement  was  reduced    into  writing,  and 
signed   and  sealed  by  both   parties.     B.   repaired  the 
house,  and  finding  it  to  take  a  much  greater  sum  than 
the  20/.,  told  A.  of  it,  and  that  he  would  nevertheless 
go  on  and  lay  out  more  money  if  he  would  enlarge  the 
term  to  twenty-one  years,  or  add  fourteen,  or  as  many  as 
B.  should  think  fit.     A,  replied,  that  they  would  not  fall 
out  about  that,  and  afterwards  declared  that  he  would 
enlarge  the  term,  without  mentioning  the  term  in  certain. 
The  question  was,  whether  this  new  agreement,  made  by 
parol,  which  varied  from  the  written  agreement,  shoald 
be  carried  into  execution,  notwithstanding  the  statute  of 
frauds.     The  Master  of  the  Rolls  said,  that  before  the 
statute,  a  written  agreement  could  not  be  controlled  by 
a  parol  agreement,  contrary  to  it,  or  altering  it ;  but  this 

(k)  Gorman  «.  Salisbury,  1  Vera.  240.     I  could  not  diacover  any 
trace  of  this  cause  in  the  Register's  book. 
(/)  Anon.  5  Yin.  522,  pi.  38 ;  4  Geo. 

notes  for  the  purchase  money,  were  not  given  up ;  it  was  held,  ia  an 
action  on  the  notes,  that  parol  evidence  of  the  rescission  of  the  coo- 
tract,  was  not  admissible,  at  law.  Sably  v.  Sandifie,  2  Rep.  Con.  CL 
445.  The  same  principle  was  recognized  in  BoUford  and  Monhcnue^ 
4  Conn.  Rep.  550. 

See  Stevens  v.  Cooper ^  1  Johns.  Ch.  Rep.  429,480.  The  Chancel- 
lor, in  giving  his  opinion  in  this  case,  remarking  upon  the  principle  that 
an  agreement  in  writing  concerning  lands,  may  be  discharged  by  parol, 
says,  that  ^'  the  evidence  in  such  cases  is  good  only  as  a  defence  to  a 
bill  for  a  specific  performance ;  and  is  totally  inadmissible,  at  law  or 
equity;  as  a  ground  to  compel  a  performance  in  specie.''    See  also, 

BoUford  ▼•  BwTj  2  Johns.  Ch.  Rep.  405. 
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tDOS  a  new  agreement j  and  the  laying  out  the  money  was 
a  part-performance  on  one  part,  and  ought  to  be  carried 
into  execution  ;  and  built  his  decree  on  these  cases :  first, 
where  a  parol  agreement  was  for  a  building  lease,  and 
before  it  was  reduced  into  writing,  the  lessee  began  to 
build,  and  after  differing  on  the  terms  of  the  lease,  the 
Jessee  brought  a  bill,  and  the  lessor  insisted  on  the  statute 
of  frauds ;  the  Lord  Keeper  dismissed  the  bill,  but  the 
plaintiff  was  relieved  in  Dam.  Proc. :  and  the  second 
was  a  case  in  Lord  Jefferies's  time. 

Then  came  the  case  of  Buckhouse  and  Crossby,  before 
Lord  Hardw]cke(m),  where,  to  a  bill  filed  by  a  purchaser 
for  a  specific  performance,  the  vendor  insisted  the  con- 
tract had  been  discharged  by  parol,  and  the  case  of 
(*)Goman  v.  Salisbury  was  cited  by  his  counsel,  as  an 
authority  in  his  favor.  The  Lord  Chancellor,  under  the 
circumstances,  decreed  for  the  plaintiff*,  with  costs ;  and 
declared,  that  though  he  would  not  say  that  a  contract 
in  writing  would  not  be  waved  by  parol,  yet  he  should 
expect,  in  such  a  case,  very  clear  proof;  and  the  proof,  in 
the  present  case,  he  thought  very  insufficient  to  discharge 
a  contract  in  writing ;  and  observed,  that  the  statute  of 
frauds  and  perjuries  requires  that  <^all  contracts  and 
agreements  concerning  land  should  be  in  writing."  Now, 
an  agreement  to  wave  a  purchase  contract  is  as  much 
an  agreement  concerning  lands  as  the  original  contract. 
However,  he  said,  there  was  no  occasion  now  to  deter- 
mine this  point. 

And,  in  another  case,  Lord  Hardwicke  is  reported  to 
have  said,  that  it  was  certain  that  an  interest  in  land  could 
not  be  parted  with^  or  waved  by  naked  parolj  without 
writing ;  yet  articles  might,  by  parol,  be  so  far  Waved, 
that  if  the  party  came  into  equity  for  a  specific  execution, 
such  parol  waver  would  rebut  the  equity  which  the  party 

(m)  2  Eq.  Ca.  Abn  82,  pi.  44  ;  10  Geo.  11. 
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before  had,  and  prevent  the  Court  from  executing  them 
specifically(n)(92;. 

The  case  of  Legal  v.  Miller (o),  comes  next  in  point  of 
time.     The  agreement  was  for  taking  a  house  at  32/.  per 
annum,  and  part  of  the  agreement  was,  that  the  owner 
should  put  the  house  in  repair.     It  was  afterwards  dis- 
covered not  to  be  worth  while  barely  to  repair  the  house, 
but  better  to  puU  it  down ;  and,  therefore,  without  any 
alteration  in  the  written  agreement,  the  house  was  pulled 
down  by  consent  of  the  tenant,  apprised   of  the  great 
expense  it  would  be  to  the  landlord  ;  and  an  agreement 
was  made  by  parol  only,  on  the  part  of  the  tenant,  to  add 
(*)8/.  per  annum  to  the  32/,     The  tenant  brought  a  bill 
for  specific  performance,  on  the  foot  of  the  written  agree* 
ment,  by  which  he  was  to  pay  only  the  32/.  rent.     The 
defendant,  by  his  answer,  set  up  the  parol  agreement* 
Sir  John  Strange  said,  such  evidence  is  frequently  suf- 
fered to  be  read,  especially  to  rebut  such  an  equity  as 
now  insisted  on  by  the  bill :  as  where  the  agreement  is 
in  part  carried  into  execution,  parol  evidence  is  allowed 
to  prove  that ;  or  wliere  it  is  a  hard  agreement ;  and  the 
Court  may  J  therefore^  decree  against  the  written  agreementj 
as  in  1  Vem.  240,  (Goman  v.  Salisbury) ;  and  the  single 
question  being  here,  whether  the  Court  should  decree 
a  specific    performance  of    the   agreement  the  plaintiflT 
insists  upon,  and  being  satisfied,  from  the  parol  evidence, 
that  it  should  not,  the  Court  must  dismiss  the  bill.     And 
in  the   subsequent  case    of  Pitcairne  t?.    Ogboume(p)» 
Sir  John  Strange  referred  to  this  decision,  and  approved 
of  it. 

(i»)  Bell  V.  Howard,  9  Mod.  302  ;  and  see  Earl  of  Anglesea  v.  An- 
nestey,  4  Bro.  P.  C.  421. 
(o)  2  Yes.  299. 
ip)  a  Ves.  376. 


(92)  See  Stevens  v.  Cooper^  1  Johns.  Cb.  Rh.  Rep.  430. 
(♦149) 
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In  the  late  case  of  Price  v.  Dyer(9),  which  has  already 
been  mentioned,  where  a  parol  waver  of  a  written  agree- 
ment was  set  up  as  a  defence  to  a  specific  performance, 
Sir  William  Grant  was  of  opinion,  1st,  that  there  was 
not  an  abandonment  of  the  agreement,  but  merely  a 
variation ;  and  2d,  that  as  the  variation  was  without 
consideration,  and  had  not  been  acted  upon,  it  was  not 
a  good  defence  to  the  plaintiff's  demand.  His  Honor, 
after  premising  that  the  original  written  agreement  was 
binding,  and  had  not,  in  his  opinion,  been  waved,  added, 
that  he  inclined  to  think  the  effect  of  a  clear  abandon- 
ment by  parol,  would  be  to  discharge  the  written  agree- 
ment. But  in  the  cases  cited,  the  parol  agreement  put 
an  end  to  the  transaction,  and  restored  the  parties  to  their 
original  situation.  Here  there  was  a  mere  variation.  The 
(*)question  then  was  as  to  the  variation.  Variations  act- 
ed upon,  as  in  Legal  v.  Miller,  would  be  a  bar  ;  that  is,  a 
fraud.  But  his  opinion  was,  that  verbal  variations  were 
not  a  sufficient  bar  where  the  situation  of  the  parties,  in 
all  other  respects,  remained  unaltered.  The  defendant 
had  lost  nothing ;  would  lose  nothing.  He  had  only 
lost  what  he  had  gratuitously  gained.  A  specific  per- 
formance of  the  original  agreement  was  decreed^  but 
without  costs. 

I  have  thought  it  of  importance  to  bring  all  the  cases 
which  I  have  met  with,  on  this  point,  fully  before  the 
reader,  who  will  not  fail  to  perceive,  that  in  every  case, 
except  that  in  Viner,  the  party  insisting  upon  the  parol 
agreement,  was  not  requiring  the  aid  of  the  Court,  but 
merely  set  up  the  agreement  as  a  bar  to  a  specific  per- 
formance ;  and  therefore,  in  strictness,'  these  cases  belong 
to  the  class  before  discussed,  where  the  Court  will  admit 
the  evidence  to  rebut  the  plaintiff's  equity,  although  it 
would  be  inadmissible  as  a  ground  for  relief.     In  the 

iq)  MS.  Rolls ;  S.  C.  17  Ves.  jun.  356. 
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case  in  Viner,  indeed,  the  person  relying  on  the  parol 
agreement  was  plaintiff;  but  the  new  agreement  was  in 
part  performed  by  him,  and  the  Master  of  the  Rolls  of 
that  day  expressly  founded  his  decree  on  that  ground. 
No  case  seems  to  go  beyond  that.  In  the  case  of  Price 
and  Dyer,  the  parol  agreement  was  not,  under  the  cir- 
cumstances, held  to  be  a  sufficient  defence. 

Whether  an  absolute  parol  discharge  of  a  written 
agreement,  not  followed  by  any  other  agreement  upon 
which  the  parties  have  acted,  can  be  set  up  even  as  a 
defence  in  equity,  seems  questionable.  The  result  of  the 
authorities  as  to  a  parol  variation^  appears  to  be, 

1st,  That  evidence  of  it  is  totally  inadmissible  at  law. 

2dly,  That  in  equity  the  most  unequivocal  proof  of  it 
will  be  expected. 

3dly,  That  if  it  be  proved  to  the  satisfaction  of  the 
(*)Court,  and  be  such  a  variation  as  the  Court  will  act 
upon,  yet  it  can  only  be  used  as  a  defence  to  a  bill  de- 
manding a  specific  performance,  and  is  inadmissible  as  a 
ground  to  compel  a  specific  performance,  unless, 

4thly,  There  has  been  such  a  part-performance  of  the 
new  parol  agreement,  as  would  enable  the  Court  to  grant 
its  aid  in  the  case  of  an  original  independent  agreement, 
and  then,  in  the  view  of  equity,  it  is  tantamount  to  a  writ- 
ten agreement. 

In  considering  the  point  under  discussion,  the  reader 
will  be  careful  not  to  confound  the  foregoing  cases  with 
the  case  of  Walker  v.  Constable(r).  There  the  original 
agreement  was  a  parol  agreement ;  and  the  question  was, 
whether,  being  abandoned,  parol  evidence  could  be  given 
of  it.  Lord  C.  J.  Eyre  held,  that  the  existence  and  the 
terms  of  the  agreement  must  be  proved  before  it  could  be 
proved  to  be  abandoned,  and  upon  that  it  was  sufficient 

(r)  2  Esp.  659 ;  1  Bos.  &  Pull.  d06.     See  Adams  o.  FaiiiNitn«  3 
Stark.  277. 
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to  say,  that  being  in  writing(l)  the  instrument  itself 
must  be  produced,  and  parol  evidence  of  it  was  inadmis- 
sible. 


11.  The  next  branch  of  our  subject,  although  the  most 
^rite,  is  not  perhaps,  therefore,  less  difficult.  Lord  Chan- 
cellor Bacon  says(5),  there  are  two  sorts  of  ambiguities 
of  words,  the  one  is  ambiguitas  patens^  and  the  other 
kUens.  Patens^  he  adds,  is  that  which  appears  to  be  am- 
biguous upon  the  deed  or  instrument ;  laiens  is  that  which 
seems  certain,  and  without  ambiguity,  for  any  thing  that 
appears  upon  the  instrument,  but  there  is  some  collateral 
matter  out  of  the  deed  that  breeds  the  ambiguity. 

(*)A  latent  ambiguity  may  be  assisted  by  parol  evidence, 
because  the  ambiguity  being  raised  by  parol,  may  fairly 
be  dissolved  by  the  same  means,  according  to  the  general 
rule  of  law(93).  Therefore,  if,  previously  to  the  statute, 
a  man  having  two  manors,  both  called  Dale,  had  con- 
veyed the  manor  of  Dale  to  another,   evidence  might 

{$)  Max.  p.  82 ;  Reg.  23. 

(I)  That  is,  in  contemplation  of  law,  for  it  is  not  deemed  an  agree- 
ment unless  reduced  into  writing. 

(93)  See  Stackpole  v.  Arnold^  11  Mass.  Rep.  27.  Cole  v.  WendeU^ 
8  Johns.  Rep.  90. 2d  edit.  Jlllen'M  Les.  v.  Jjyona^  MS.  Rep.  1  Whart. 
Dig.  258.  PoweU  v.  Biddh,  2  Dall.  70.  Jackson  v.  Stanley,  10 
Johns.  Rep.  133.  See  Jackson  v.  Hart,  12  Johns.  Rep.  77.  and  Jack" 
son  V.  Goes^  13  Johns.  Rep.  518.  ;  wherein  the  cases  of  Jackson  and 
Stanley  and  Jackson  and  Hart  are  reviewed.  See  Goddard  v.  BtUovf, 
1  Nott  &  M'Cord,  45.  Elsteorth  v.  Buckmyer,  1  Nott  &  M'Cord, 
431.    Middltion  v.  Perry,  2  Bay,  539. 

But  parol  evidence  is  not  admissible  to  explain  or  contradict  the  plain 
and  obvious  meaning  of  words  in  a  deed.  (THarra  v.  Hall,  4  Dall. 
340.  Hamilton  v.  Cawood,  3  Har.  &  M'Hen.  437.  Paine  v.  M^lntier, 
1  Mass.  Rep.  69.  See  Leland  v.  Stone,  10  Mass.  Rep.  459.  Hunt 
V.  JldamSf  7  Mass.  Rep.  519.  Ross  v.  JVbroe^  1  Wash.  14.  See 
MHmond^s  Les.  v.  Enock,  Addis.  356.  EU  v.  AddfiM,  19  Johns.  Rep. 
318. 
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have  been  given  to  prove  which  manor  was  intended  to 
pass(^)y  and  such  evidence  is  still  admissible :  this  has  been 
repeatedly  decided  (u).  So,  on  the  same  principle,  parol 
evidence  is  always  received  to  show  what  is  parcel  or  not 
of  the  thing  conveyed(a;)(94).  And  if  an  agreement  re- 
fer to  a  plan  as  an  existing  document  upon  which  the  coiij- 
tract  is  founded,  parol  evidence  is  admissible  for  the  pur- 
pose of  identifying  the  plan(y). 

In  some  cases  a  latent  ambiguity  may  be  fatal.  Parol 
evideqce  may  be  adduced  to  prove  the  ambiguity,  when 
none  sujQGiciently  satisfactory  can  be  offered  to  explain 


(t)  2  Ro.  Abr.  676,  pi.  11 ;  and  see  'Lord  Cheney's  case,  6  Rep. 
68;  Altham's  case,  8  Rep.  166  a;  and  Harding  «.  Suffolk,  1  Cha. 
Rep.  74. 

(u)  Jones  V.  Newman,  1  Blackst.  63  ;  3  Wils.  276  ;  2  Atk.  239, 
240.  373 ;  1  Bro.  C.  C.  341. 

(x)  Quaintrell  v.  Wright,  Bunb.  274 ;  Longchamps  v.  Fawcett, 
Peake's  Ca.  71 ;  Doe  v.  Burt,  1  Term  Rep.  701  ;  Anon.  1  Sir.  96; 
but  where  there  is  property  to  satisfy  the  words  of  the  will,  it  cannot  be 
shown  by  parol  evidence  that  the  testator  meant  to  pass  some  not  with- 
in the  description.     See  Doe  v.  Oxenden,  3  Taunt.  147. 

(y)  Hodges  v.  Horsfall,  1  Russ.  &  Myl.  116. 

(94)  See  Hatch  v.  Hatch,  2  Hayw.  32.  White  v.  Eagan,  1  Bay, 
247.     Middleton  v.  Perry,  2  Bay,  639. 

See  Coutte  v.  Craig,  2  Hen.  &  Munf.  618.     Doolittle  v.  Blakeley, 
4  Day,  266.     Snyder  v.  Snyder,  6  Binn.  483.     In  this  case,  it  was 
held,  that  parol  evidence  was  inadmissible  to  shew,  that  a  part  of  the  ' 
land  granted,  was  excepted  out  of  the  grant. 

Upon  questions  relating  to  the  situation  and  boundary  of  lands  convey- 
ed, the  decisions  have  been  various ;  in  some  of  the  states,  the  EngUth 
common  law  rule  has  been  adopted,  and  in  others  not  See  Loflen  t. 
Heaih,  2  Hayw.  347.  Mageehan  v.  Mams'  Les.  2  Binn.  109.  Baker 
v.  Seekright,  1  Hen.  &  Munf.  177.  Francis  v.  Hazlerig,  1  Marsh. 
Ken.  Rep.  96.  See  Lawless  v.  Jones,  Id.  17.  Helm  v.  Small,  Hardin, 
369.  Middleton  v.  Pc»Ty,  2  Bay,  639.  White  v.  Eagan,  1  Bay,  247. 
As  to  conformity  to  the  common  law  rule,  see  Jackson  v.  Bou>en,  1 
Caines'  Rep.  368^  Hamilton  v.  Cawood,  3  Har.  &  M'Hen.  437. 
Joining  v.  Crankfield,  1  M'Cbrd,  261. 
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it(z).  And  ta  render  parol  evidence  admissible  in  these 
cases,  a  clear  latent  ambiguity  must  be  first  shown. — Ev- 
idence which  merely  raises  a  conjecture  is  insu£S- 
cient(a). 

But  although  a  latent  ambjguity  may  be  aided  by  parol 
evidence,  yet  a  patent  ambiguity  cannot  be  aided  by  ex- 
trinsic evidence,  because  that  would  in  effect  be  to  pass 
(*) without  deed,  what  by  the  law  can  be  passed  by  deed 
only.  Of  this  Lord  ChaDcellor  Bacon  observes,  infinite 
cases  might  be  put ;  for  it  holdeth  generally,  that  all  am- 
biguity of  words,  by  the  matter  within  the  deed,  and  not 
out  of  the  deed,  shall  be  helped  by  construction(96),  or 
in  some  cases  by  election,  but  never  by  averment,  but 
rather  shall  make  the  deed  void  for  uncertainty(96). 

In  Mansell  v.  Price,  personal  estate  was  settled  in  trust 
for  Price  the  defendant,  and  Catherine  his  wife,  for  their 
lives,  and  the  life  of  the  survivor  of  them,  and  then  for 
their  issue,  with  a  power  to  the  wife  to  dispose  of  1 ,600/., 
part  of  the  monies,  to  any  persons  she  pleased.  She  ex- 
ercised this  power  by  giving  the  money  to  Sir  Edward 
Mansell,  in  trust  to  pay  1,000/.  to  ^.,  when  she  should 
attain   twenty-one,  or   marry ;  but  if  she   died   before 

(z)  Thomas  v,  Thomas,  6  Term  Rep.  671. 

(a)  See  Lord  Walpole  v.  the  £arl  of  Cholmondeley,  7  Term  Rep. 
138. 

__^ __|  --'  II  ■■■■■I  -  -  --1        ■■-■!■       M-T-B-      ■-  ^M-  ri       ■  ^■■■MH      ■TM 

(95)  Patent  ambiguities  can  be  removed  only  by  a  sound  construc- 
tion of  the  words  of  the  deed.  Slorer  v.  Freeman^  6  Mass.  Rep.  435. 
King  V.  J^ng-,  7  Mass.  Rep.  496.  Revere  v.  Leonard^  I  Mass.  Rep. 
91.  Mumford  v.  Halletij  1  Johns.  Rep.  433.  Mann  v.  Exrs.  of 
Jlfonn,  1  Johns.  Ch.  Rep.  231.  Jackson  v.  SilU  H  Johns.  Rep.  201. 
J\fVDermot  v.  U.  S.  Ins.  Co.  3  Serg.  &  Rawle,  607.  Duncan  v.  Dun' 
ean^  2  Teates,  302.  Benezet  y.  M^Clenachan^  cited  in  M^Mina  v. 
Owen,  2  Dall.  173.  Liiile  v.  Henderson,  2  Teates,  295.  Stith  v. 
Barnes,  1  Car.  Law  Rep.  491.  HamiUon  v.  Cawood,  3  Har.  & 
M'Hen.  437.  O'Harra  v.  HalU  4  Dall.  340.  JJarrtt  v.  Dinkins,  4 
Des.  60.  Dupree  v.  McDonald,  4  Des.  212. 
(96)  See  Rothmahltr's  Admx.  v.  Myers,  4  Des.  215. 
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twenty-one,  or  marriage,  then  it  should  be  to  such  uses 
as  B.  should  appoint.  And  the  other  500/.  she  directed 
to  be  paid  to  C,  in  exactly  the  same  terms  as  before.  The 
bill  was  filed  by  the  guardian  of  A.  and  C,  infants,  to 
have  the  money  paid,  and  to  be  put  out  for  them  to  have 
the  interest  thereof  immediately.  For  the  defendant 
Price,  it  was  insisted  that  he  was  entitled  to  the  interest 
of  1,500/.,  ubtil  it  should  become  payable.  The  first 
question  was,  whether  parol  evidence  could  be  admitted 
to  explain  the  intention  of  Catherine  Price  what  should 
become  of  the  interest  till  the  times  of  payment ;  for  if 
that  could  be  admitted,  there  was  sufficient  to  prove 
the  husband  should  not  have  it.  And  the  Master  of  the 
Rolls  was  of  opinion  that  such  evidence  could  not  be 
read(6). 

(*)So  in  Kelly  v.  Powlet(c),  the  question  was,  whether 
plate  passed  under  a  bequest  of  household  furniture.  The 
drawer  of  the  will  said,  it  was  not  intended  ;  but  his  evi* 
dence  was  refused,  and  the  plate  was  held  to  pass(97). 

Again,  in  a  case  in  the  Exchequer ((/),  it  appeared  that, 
by  an  act  of  parliament,  cast  plate-glass  was  directed  to  be 
squared  into  plates  of  certain  dimensions.  The  question 
was,  whether  certain  plates  were  in  the  shape  directed  by 
the  act.  The  Attorney-general  at  the  trial  produced  books 
explaining  the  process  and  terms  of  art  in  the  manufac- 
ture, and  the  defendants  offered  evidence  to  prove  the 

(6)  MS.  T.  Term,  8  &  9  Geo.  11. ;  and  see  Hart «.  Duraod*  8 
Anstr.  684 ;  Ghamberlaine  v.  Chamberlaine,  2  Freem,  52 ;  Ulrich  v. 
Ditchfield,  MS.  2  Atk.  372,  where  the  evidence  was  not  received. 

(c)  1  Bro.  C.  0.  476,  cited  ;  Ambl.  605,  reported,  which  I  conceive 
has  overruled  Pendleton  v.  Grant,  1  Eq.  Ca.  Abr.  230,  pi.  2 ;  2  Yem. 
517 ;  and  see  1  Bro.  C.  C.  350,  351 ;  Seymour  v.  Rapier,  Bunb.  28 ; 
Doe  V.  Bland,  11  East,  441. 

(d)  Attorney-general «.  the  Cast  Plate-Glass  Company,  1  Anstr.  39* 

(97)  See  Mann  v.  Exrs.  of  Mann^  1  Johns.  Ch.  Rep.  231.     See 
also,  1  Teates,  432.     1  Gallis.  173. 
(*154) 
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technical  meaning  in  the  trade  of  the  word  squaring  glass ; 
the  evidence  was,  however,  refused,  and  a  verdict  found 
against  the  defendants :  and  upon  cf  motion  for  a  new  trial, 
Lord  Chief  Baron  Eyre  said  :  In  explaining  an  act  of 
parliament,  it  is  impossible  to  contend  that  evidence  should 
be  admitted,  for  that  would  be  to  make  it  a  question  of 
fact,  in  place  of  a  question  of  law(98).  The  judge  is  to 
direct  the  jury  as  to  the  point  of  law,  and  in  doing  so  must 
form  his  judgment  of  the  meaning  of  the  Legislature,  in 
the  same  manner  as  if  it  had  come  before  him  on  demurrer, 
when  no  evidence  would  be  admitted.  Yet  on  a  demurrer 
a  judge  may  well  inform  himself  from  dictionaries  or 
books,  on  the  particular  subject  concerning  the  meaning 
of  any  word.  If  he  does  so  at  nisi  priusj  and  shows  them 
to  the  jury,  they  are  not  to  be  considered  as  evidence,  but 
only  as  the  grounds  on  which  the  judge  has  formed  his 
opinion,  as  if  he  were  to  cite  any  authorities  for  the  point 
of  law  he  lays  down. 

(^)S6  parol  evidence  is  inadmissible  to  restrain  the  legal 
operation  of  general  words  in  an  instrument.  Therefore 
it  cannot  be  admitted  to  prove,  that  a  particular  estate 
was  not  intended  to  pass  under  general  words  sufficient 
to  comprise  it(99). 

(98)  In  the  case  of  M^Keen  v.  Delancy^s  Les.  6  Granch,  22,  32.9 
the  Supreme  Court  of  the  27.  S.  considered  themselves  bound  to  put  the 
same  construction  upon  the  words  of  an  act  of  assembly  as  had  been 
uniformly  given  by  the  state  courts  ;  but  if  the  construction  were  to  be 
given  for  the  first  time,  they  would  have  construed  the  statute  differently. 
See  Shghi  v.  Hartsfunn^  2  Johns.  Rep.  631.  But  whenever  a  ques- 
tion arises  as  to  the  construction  of  words,  qua  words,  parol  evidence 
cannot  be  admitted  to  explain  them.  M^Dermot  v.  U,  S.  Ins.  Co.  3 
Serg.  &  Rawle,  609.  Holmes  v.  Simons^  3  Des.  149.  Parol  evidence 
cannot  be  admitted  to  contradict  the  common  meaning  or  legal  import 
of  plain  words  in  a  will.     Shelion  v.  Shelton^  1  Wash.  53. 

(99)  See  Siith  v.  Barnes,  1  Car.  Law  Rep.  491.  Nor  can  the 
meaning  and  operation  of  an  instrument  in  writing,  be  extended,  or  en- 
larged beyond  the  plain  and  obvious  import  of  the  words  used,  so  as  to 

TOL.  I.  24  1*166) 


186 


OF  PAROL  EVIDENCE. 


Thus  ia  Davis  r.  Thomas(6)9  a  husband  and  wife  being 
seized  of  settled  estates  in  the  county  of  Pembroke,  bought 
an  estate  in  the  same  county,  called  Rigman  Hill,  which 
was  conveyed  to  them,  and  the  survivor  in  fee.  The 
husband  having  prevailed  on  the  wife  to  join  with  him 
in  suffering  a  recovery  of  the  settled  estates,  in  order  to 
enable  him  to  mortgage  them,  gave  the  attorney  em- 
ployed to  suffer  the  recovery  a  particular  description  of 
the  settled  estates,  which  did  not  comprise  Rigman  Hill ; 
and  it  clearly  appeared  from  several  circumstances,  that 
he  had  not  any  intention  to  comprise  that  estate,  the  title- 
deeds  of  which  were  in  his  wife's  custody.  The  attorney, 
fearful  of  not  comprising  the  whole  estate,  and  not  know- 
ing that  Rigman  Hill  had  been  purchased,  added  general 
words  sufficient  to  comprise  that  estate.  The  recovery 
was  suffered  to  the  use  of  the  husband  in  fee,  who  after- 
wards mortgaged  the  estate  by  the  same  description.  The 
husband  by  his  will  gave  all  his  estates  to  his  wife  for  life» 
She  survived  him,  and  after  her  death  the  heir  at  law  of 
the  husband  brought  an  ejectment  against  the  persons 
claiming  Rigman  Hill,  under  the  wife,  which  came  on  to 
be  tried  at  the  April  Great  Sessions  for  Pembrokeshire,  in 
1756.  Parol  evidence  was  offered  by  the  defendant,  to 
show  that  it  was  not  intended  to  comprise  Rigman  Hill  in 
the  recovery  and  mortgage  ;  but  it  was  refused,  and  the 
plaintiff  had  a  verdict. 

So  in  Shelling  v.  Farmer(/),  where  to  a  release  in 

(e)  Reg.  Lib.  1757,  fol.  33,  34.  See  Thomas  v.  Davis,  1  Dick, 
301,  tt  infra. 

(/)  1  Str.  646.  See  Strode  «.  Lady  Falkland,  2  Yeni.  621  ;  3 
Cha.  Rep.  90 ;  and  Goodinge  «.  Goodinge,  1  Yes.  231. 

include  other  objects  not  expressed  in  the  writing  itself:  Thus,  where 
receipts  were  given  by  the  heirs  of  an  estate,  to  the  administrator,  for 
their  shares  of  the  estate,  parol  evidence  cannot  be  admitted  to  shew, 
that  it  was  the  intention  of  the  parties  to  release  their  interest  in  the 
real  estate  ;  especially,  where  the  money  received  was  greatly  inade- 
quate to  their  shares.     Harris  v.  Dinkina^  4  Des.  60. 
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(*}pursuance  of  an  award,  the  plaintiff  would  have  called 
the  arbitrators  to  prove  that  they  refused  to  take  into  con- 
sideration a  particular  fact,  although  the  award  and  re- 
lease contained  general  words  sufficient  to  take  in  ail. 
Ejre,  C.  J.  would  not  suffer  any  evidence  to  be  given  to 
contradict  the  deed(lOO). 

And  in  the  recent  case  of  Butcher  v.  Butcher(g^)  gen- 
eral words  in  a  release  were  held  not  to  extend  to  a  cer-^ 
tain  bond  of  indemnity  :  and  Lord  Chief  Justice  Mans- 
field, at  Guildhall,  refused  to  admit  parol  evidence  to  show 
the  intention  of  the  releasor  to  release  the  bond(lOl). 
And  upon  a  motion  for  a  new  trial,  the  Court  of  Common 
Pleas  intimated  a  strong  opuiion,  that  no  evidence  could 
be  ^  admissible  to  explain  the  release,  since  the  doubt,  if 
any,  was  ambiguiias  patens ;  and  in  consequence  of  this 
intimation  the  counsel  for  the  plaintiff  declined  arguing 
the  case. 

But,  as  we  shall  presently  see,  the  effect  of  general 
words  may  be  restrained  in  a  court  of  equity,  on  the 
ground  of  mistake,  where  it  is  satisfactorily  proved. 

It  still  remains  to  observe,  that  courts  both  of  law  and 
equity  constantly  advert  to  the  situation  of  the  parties, 
&c.  in  order  to  enable  them  to  construe  ambiguous  or 
ill-penned  instruments,  although  parol  evidence  of  the 
intention  of  the  parties  could  not  be  received,  and  this 
has  been  sanctioned  by  a  leading  case  in  the  House  of 
Lords(A)(102). 

{g)  1  New  Rep.  113. 

(h)  Sir  John  Eden  v..  the  Earl  of  Bute,  7  Bro.  P.  C.  745.     See 
Countess  of  Shelburhe  v.  the  Earl  of  Inchiquin,  1  Bro.  C.  C.  338. 

(100)  See  De  Long  v.  Slanton^  9  Johns.  Rep.  38.  Munroe  ¥• 
^/atVe,  2  Caines'  Rep.  320.     Sessions  v.  Barjitld,  2  Bay,  94. 

(101)  See  Parsons  v.  Hooker^  3  Johns.  Rep.  68. 

(102)  See  Ambler  v.  J^Tortonj  4  Hen.  &  Munf.  23.      Kennon  y. 

MP  Roberts^  1  Wash.  102.     Shermer  v.  Shermer^s  Exrs.  1  Wash.  272. 

Dabney  v.  Green^  4  Hen.  &  Munf.  101.     Gay  v.  Hunt,  1  Murph.  14K 
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In  one  case(t)9  where  it  was  doubtful  whether  a  cove- 
nant for  renewal  extended  to  a  perpetual  renewal,  and  the 
parties  had  renewed  four  times  successivelj  under  the 
covenant,  Lord  Mansfield  and  the  other  Judges  of  die 
(*)King's  Bench  held,  that  the  parties  themselves  had  put 
a  construction  upon  the  covenant,  and  were  therefore 
bound  by  it.  Lord  Alvanley,  who  was  in  the  cause,  said, 
when  Master  of  the  Rolls,  that  he.  was  never  more 
amazed  than  at  this  decision,  and  that  Mr.  Justice  Wilsoo, 
who  argued  with  him,  was  astonished  at  it(j) ;  and  his 
^ordship  more  than  once  expressed  his  marked  dis- 
approbation of  this  doctrine(A;).  Lord  Eldon(/),  and 
Sir  Wm.  Grant(m),  have  both  also  dissented  from  it; 
and  Kord  C.  J.  Mansfield,  in  a  late  case,  observed,  that  it 
vi^s  a  case  which  had  been  impeached  upon  all  occa- 
sions(n).  And  it  appears  to  be  now  clearly  settled,  that 
in  the  construction  of  an  agreement  or  deed,  the  acts  d 
the  parties  cannot  be  taken  into  consideration(o)(103). 

Where,  however,  the  words  of  an  ancient  statute  or  in- 
strument are  doubtful,  contemporaneous  usage,  although  it 

(t)  Cook  V.  Booth,  Cowp*819;  and  see  Blackst  1249;  1  New 
Rep.  42.     See  Peake  on  Evid.  ch.  2. 

{j)  Baynhani  v.  Guy's  Hospital,  3  Yes.  295  ;  and  see  S  Yes.  jun. 

(k)  See  Eaton  v.  Lyon,  3  Yes.  jun.  690. 
(/)  See  Iggulden  v.  May,  9  Yes.  jun.  325. 
(m)  See  Moore  v.  Foley,  6  Yes.  jun.  232. 
(n)  See  2  New  Rep.  452. 

(o)  See  Clifton  v.  Walmsley,  5  Term  Rep.  564  ;  and  see  Iggulden 
V.  May,  7  East,  237. 


Powell  V.  Biddle^  2  Dall.  72.  Possession  of  land  may  be  resorted  to, 
in  order  to  explain  the  intention  of  parties,  where  the  words  of  the 
deed  are  equivocal.  Livingslon  v.  Ten  Broeck^  16  Johns.  Rep.  14. 
Per  SPENCER,  J. 

(103)  See  Souverbye  v.  Jlrden^  1  Johns.  Ch.  Rep.  240.  jRav^reT. 
Leonard^  1  Mass.  Rep.  93 ;  and  see  Cortdyouy.  Van  Brundlt2  Jolutf- 
Rep.  357. 

(*157) 


OF  PAROL  EVIDENCE. 


189 

cannot  overturn  the  clear  words  of  the  instrument,  will  be 
admitted  to  explain  ]t(104) ;  for  jus  et  norma  loquendi  is 
governed  by  usage,  and  the  meaning  of  things  spoken  or 
written  must  be  as  it  hath  constantly  been  received  to  be 
bj  common  acceptation(|7).  This  has  been  determined  in 
many  cases,  and  such  evidence  accordingly  received(9). 
And  in  a  late  case  on  this  subject,  Lord  Ellenborough 
('*)said,it  was  in  constant  practice  at  nisiprius  to  receive 
evidence  of  usage  to  explain  doubtful  words  in  old  instru- 
aients ;  and  it  would  be  difficult  to  show  any  just  ground 
of  distinction  between  the  information  which  a  Judge 
might  receive  to  aid  his  judgment  in  bank  and  at  nisi 
prius(r). 


III.  The  last  division  of  our  subject  relates  to  the  juria* 
diction  of  equity,  in  correcting  mistakes  and  fraudulent 
omissions  in  agreements  and  deeds(I)(105). 

(p)  Sheppard  v.  Gosnold,  Yaugh.  16d. 

(9)  Rex  V.  Yarlo,  Cowp.  246  ;  Gape  v,  Handlej,  3  Term  Rep.  228, 
n. ;  Blankley  v,  Winstanley,  3  .Term  Rep.  279 ;  Rex  v.  Bellringer,  4 
Term  Rep.  81 0  ;  Rex  v.  Miller,  6  Term  Rep.  268  ;  and  see  Attornej- 
general  v.  Parker,  2  Atk.  576 ;  Attorney-general  v.  Forster,  10  Yes. 
jun.  335;  Kitchin  v.  Bartch,  7  East,  53;  Bailiffs,  &c.  of  Tewkesbury 
V.  Bricknell,  2  Taunt.  120. 

(r)  Rex  V.  Osbourne,  4  East,  327 ;  and  see  Stammers  v,  Dixon,  7 
East,  200. 

(I)  Even  at  law  the  palpable  mistake  of  a  word  will  not  defeat  the 
intention  of  the  parties.  In  a  case  in  the  Common  Pleas,  where  the 
condition  of  a  bond  was,  that  it  should  be  void  if  the  obligor  did  not 
pay  ;  and  performance  being  pleaded  on  the  ground  of  literal  expression, 

(104)  See  lAvingsion  v*  Ten  Brotck^  16  Johns.  Rep.  14.  Evi- 
dence of  usage  is  not  admissible  to  explain  the  language  of  a  deed  not 
ambiguous  or  equivocal.    Corielyou  v.  Van  Brundi^  2  Johns.  Rep.  357. 

(105)  It  is  well  settled,  that  courts  of  equity  will  relieve  against 
mistakes  in  agreements.  Wiser  v.  BiackUy^  1  Johns.  Ch.  Rep.  607^ 
GHUspie  V.  Moon^  2  Johns.  Ch.  Rep.  585.  Keisselbrack  v.  Lwingstan^ 
4  Johns.  Ch.  Rep.  144.     BamdoUar  v.  TaU,  1  Serg.  &  Rawle,  160. 

(*158) 
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In  Henkle  v.  the  Royal  Exchange  Assurance  Office(^), 
Lord  Hardwicke  said,  that  no  doubt  but  equity  had  juris* 
diction  to  relieve  in  respect  of  a  plain  mistake  in  contraC^ts 
in  writing,  as  well  as  against  frauds  in  contracts ;  so 
that  if  reduced  into  writing  contrary  to  the  intention  of 
the  parties,  on  proper  proof  that  would  be  rectified  ;  he 
thought,  however,  that  in  these  cases  there  should  be  the 
strongest  proof  possible.  In  a  case  which  was  much 
agitated  before  Lord  Thurlow,  he  laid  down  the  rule  with 
great  latitude,  that  if  a  mistake  appears,  it  is  as  much  to 
be  rectified  as  fraud  (<)•  So  in  another  case  before  the 
(^)same  Chancellor,  he  said  that  he  thought  it  impossible 
to  refuse,  as  incompetent,  evidence  which  went  to  prove 
that  the  words  taken  down  were  contrary  to  the  concur- 
rent intention  of  all  parties.     To  be  sure,  he  added,  it 

(*)  1  Ves.  317. 

(/)  Taylor  v.  Radd,  5  Yes.  jun.  595,  cited. 

*  ■■  -  - 

the  Court  held  the  plea  bad.  Anon.  Dougl.  3S4,  cited,  2d  edition.  See 
I  Dow,  147.  It  seems  clearly  settled,  that  words  evidently  omitted  io 
a  will  by  mistake  may  be  supplied,  both  at  law  and  in  equity,  Tollett 
V.  Tollett,  Ambl.  194 ;  Cory  ton  v.  Hellier,  2  Bur.  923,  cited ;  and  Doe 
V.  J\iicklem,  6  East,  486  ;  see  Lane  v.  Goudge,  9  Yes.  jun.  225  ;  Mel- 
lish  V.  Mellish,  and  Phillips  v.  Chamberlain,  4  Yes.  jun.  45,  51 ;  but 
however  evident  the  mistake  may  be,  the  words  will  not  be  supplied 
if  the  testator's  manifest  intention  would  be  defeated  by  the  insertion  of 
them.     Chapman  v.  Brown,  3  Burr.  1626.     See  2  Yes.  jun.  365. 

Smih  V.  WUlicmSy  1  Murph.  426.  Middleion  v.  Perry,  2  Bay,  539. 
White  V.  Eagan,  1  Bay,  247.  Geer  v.  Winds,  4  Des.  85.  Wash- 
bum  V.  MerriUs,  1  Dsty,  139.  Peters  v.  Goodrich^  2  Conn.  Rep.  146. 
Mead  v.  Johnson,  2  Conn.  Rep.  592.  Argenbright  v.  CampbeU,  3 
Hen.  &  [Munf.  144.  In  this  case,  a  mistake  in  one  writing  was  cor* 
rected  by  another,  to  which  it  referred.  In  Christ  v.  Diffebach,  1  Serg. 
&  Rawle,  465.,  TILGHMAN,  Ch.  J.  said,  "  It  may  be  laid  down  as 
settled  law,  that  parol  evidence  is  admissible  in  cases  of  fraud  and  of 

plain  mistake  in  drawing  a  writing." 
.  (*169) 
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must  be  strong,  irrefragable  evidence,  but  he  did  not  think 
he  could  reject  it  as  incompetent(ti)(106). 

Lord  Eldon,  observing  upon  these  dicta,  said,  that  Lord 
Thurlow  seemed  to  say  that  the  proof  must  satisfy  the 
Court  v^hat  was  the  concurrent  intention  of  all  parties ; 
and  his  Lordship  added,  it  must  never  be  forgot  to  what 
extent  the  defendantj  one  of  the  parties,  admits  or  denies 
the  agreement(\01).  In  the  case  before  Lord  Eldon(x), 
a  specific  performance  of  an  agreement  was  sought,  with 
a  variation  attempted  to  be  introduced  by  parol,  on  the 
ground  of  mistake  and  surprise,  which  was  positively  de- 
nied by  the  defendant.  And  his  Lordship  said,  that  he 
would  not  say,  that  upon  the  evidence  without  the  answer, 
he  should  not  have  had  so  much  doubt  whether  he  ought 
not  to  rectify  the  agreement,  as  to  take  more  time  to  con- 
sider whether  the  bill  should  be  dismissed ;  but  as  the 
agreement  was  to  be  considered  with  reference  to  the 
answer  by  which  he  had  positively  denied  it,  his  Lordship 
dismissed  the  bill,  but  without  costs(108). 

(tf)  Counters  of  Shelburoe  v.  the  Earl  of  Inchiquin,  1  Bro.  C.  C« 
338  ;  and  see  Cock  v.  Richards,  10  Yes.  jun.  441. 

{x)  Marquis  of  Townshend  v*  Stangroom,  6  Yes.  jun.  828. 

(106)  See  Gillespie  v.  Jlibon,  ut  supra.  Lyman  v.  United  Ins,  Co. 
2  Johns.  Ch.  Rep.  630.  Sauverbye  v.  Arden,  1  Johns.  Ch.  Rep.  240, 
252.  Getman^s  Exrs.  v.  Beardsley,  2  Johns.  Ch.  Rep.  274.  Dupree 
Y.  McDonald,  4  Des.  210,  21 1.     ^ 

(107)  In  GiUespie  and  Moon^  ut  supra,  it  was  held,  that  parol  evi- 
dence was  admissible  to  shew  a  mistake,  although  it  be  denied  in  the 
answer ;  and  such  evidence  is  to  be  received,  as  well,  where  the  plain- 
tiff seeks  relief  on  the  ground  of  the  mistake,  as  where  the  defendant 
set^  it  up  as  a  defence.  As  to  the  efficiency  of  an  answer  denying  an 
allegation  in  the  bill,  and  the  evidence  necessary  to  outweigh  the  answer, 
see  Ziisira  v.  Keilh^  2  Des.  140.  See  also,  Lyman  v.  United  Ins.  Co. 
ut  supra,  and  GiUespie  v.  Moon,  2  Johns.  Ch.  Rep.  693.  Pringle  v. 
Samuel,  1  Litt.  43. 

(108)  See  Lyman  v.  United  Ins.  Co.    2  Johns.  Ch.  Rep.  630. 
In  Gillespie  v  Moon,  2  J.  Ch.  R.  685,  where  the  bill  was  brought 


J 92  ^^  PAROL  EVTDENCB. 

Lord    Eldon's   decision   precisely  accords  with  Lord 
Thurlow's  opinion,  which  he  rightly  construed.     For  in 

to  rectify  a  mistake,  in  the  conveyance  to  the  defendant,  which,  by  an 
error  in  the  description  of  the  land,  conveyed  the  whole  lot,  or  250 
acres,  instead  of  200  acres  parcel  of  the  same.  The  mistake  was  de- 
nied in  the  answer ;  and  it  was  objected  that  parol  evidence  of  the  mis- 
take was  not  admissible,  in  order  to  explain  the  language  of  the  deed, 
and,  especially  in  opposition  to  the  answer  of  the  defendant.  The 
Chancellor,  however,  admitted  the  evidence.  '*  The  cases,  he  remark- 
ed, concur  in  the  strictness  and  difficulty  of  the  proof,  but  still  they  all 
admit  it  to  be  competent,  and  the  only  question  is,  does  it  satisfy  the 
minds  of  the  Court  ?  Lord  Hardwicke  said,  it  must  be  proper  proof, 
and  the  strongest  proof  possible  ;  and  Lord  Thurlow,  th(U  it  must  be 
strong,  irrefragable  proof;  and,  he  said,  the  difficulty  of  the  proof  was 
so  great,  that  there  was  no  instance  of  its  prevailing  against  a  party  in- 
sisting that  there  is  no  mistake.  We  are  now  considering  the  question 
of  the  competency,  and  not  of  the  amount  of  the  parol  proof,  and  it  s|>- 
peara  to  be  the  steady  language  of  the  English  Chancery,  for  the  last 
70  years,  and  of  all  the  compilers  of  the  doctrines  of  that  court,  that 
a  party  may  be  admitted  to  show,  a  mUicLke^  as  well  as  fraud,  in  the 
execution  of  a  deed  or  other  writing. 

Application  of  the  principle.  On  bills  for  a  specific  performance  of 
an  agreement  in  writing,  the  defendant  has  frequently  been  admitted  to 
show,  by  parol  proof,  a  mistake  in  such  agreement,  and,  by  that  means, 
to  destroy  the  equity  of  the  bill.  The  relief  on  such  bills  is  said  to 
rest  in  discretion,  and  if  the  defendant  can  show  surprise  or  mistake>  it 
makes  the  special  performance  of  such  an  agreement  unjust.  There  is 
another  class  of  cases  in  which  the  object  of  the  parol  proof  is  to  cor- 
rect mistakes  in  bonds,  deeds  of  settlements,  mortgages,  and,  generally, 
in  all  contracts  and  agreements,  and  where  the  proof  is  introduced  to 
aid  the  plaintiff  in  his  bill,  as  well  as  to  aid  the  defendant  in  his  defence. 

Whether  such  proof  be  admissible  on  the  part  of  a  plainttflT  who  ■ 
seeks  specific  performance  of  an  agreement  in  writing,  and  at  the  same 
time  seeks  to  vary  it  by  parol  proof,  has  been  made  a  question.  Lord 
Hardwicke  in  Jones  v.  Statham,  3  Atk.  388,  seemed  to  think  it  mi^t 
be  done ;  but  such  proof  was  rejected  by  the  master  of  the  Rolls  in 
Wollam  V.  Heam,  7  Yes.  2n.  and  again  in  Higginson  v.  Clowes,  15  lb. 
516  ;  and  Lord  Redesdale  said,  in  Clinan  v,  Cooke,  1  Scho.  &  Lef.  39, 
that  he  could  find  no  decision  in  which  a  plaintiff  had  been  permitted  to 
showman  omission  in  a  written  agreement,  by  mistake  or  fraud,  he  must 
be  understood  to  refer  to  cases  of  bills  for  a  specific  performance  of  an 
agreement,  which  was  the  case  then  before  him.    There  are  numerous 
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Lord  IrnbaDi  v.  Child(y),  it  was  observed  by  Lord  Thur- 
low,  that  if  a  mistake  be  admitted,  the  Comrt  would  not 

(y)  1  Bro.  C.  C.  92  ;  and  see  Hare  v.  Shearwood,  3  Bro,  C.  €.  168 ; 
1  Ves.  jun.  241  ;  and  Haynes  v.  Hare,  1  Heo.  Blackst.  669. 

•         _ 

instances  in  which  the  plaintiff  has  claimed  and  obtained  relief,  by  show- 
ing a  mistaike  in  the  agreement ;  and  there  would  be  a  most  deplorable 
failure  of  justice,  if  the  mistakes  could  onlj  be  shown  and  corrected  when 
set  up  bj  a  defendant  to  rebut  an  equity.  The  cases  of  Randal  v,  Ran- 
dal, 2  P.Wms.  464  ;  Rogers  v.  Earl,  Dickens,  294,  and  of  Barstow  v. 
Kilvington,  5  Yes.  593,  were  bills  filed  to  rectify  mistakes  in  settlements  ; 
and  in  all  of  them  proof  aliunde  was  admitted,  though  the  admission 
was  resisted  ;  and,  in  two  of  the  cases  by  the  defendant,  who  claimed 
as  heir  against  the  mistake. 

It  has  been  said,  that  there  was  no  instance  of  a  mistake,  corrected 
in  favor  of  a  plaintiff,  against  the  answer  of  the  defendant,  denying  the 
fact  of  mistake.  But  I  do  not  understand  any  of  the  dicta  on  this 
point  to  mean,  that  the  answer,  denying  the  mistake,  shuts  out  the  parol 
proof,  and  renders  relief  unattainable,  however  strong  that  proof  may  be. 
The  observations  of  Lord  Eldon  in  The  Marquis  of  Townsend  v. 
Stangroom,  certainly  imply  no  more,  than  that  the  answer  is  entitled  to 
weight,  in  opposition  to  the  parol  proof;  but  it  certainly  can  be  over- 
come by  such  proof.  In  that  very  case,  the  answer  denied  the  mistake, 
yet  parol  proof  was  held  admissible.  Lord  Thurlow  said,  that  there 
was  so  much  difficulty  in  establishing  the  mistake,  to  the  entire  satis- 
faction of  the  court,  that  it  had  never  prevailed  against  the  answer  deny- 
ing the  mistake.  But,  as  I  read  the  case  of  Pitcairn  v.  Ogbourne,  2 
Yes.  375,  before  Sir  John  Strange,  the  bill  was  to  be  relieved  against  an 
annuity  bond,  and  to  reduce  the  sum  according  to  the  original  under- 
standing and  agreement  of  the  parties.  Parol  proof  was  admitted ; 
and  relief  was  not  granted  upon  other  and  ilistinct  grounds,  no  way  con- 
nected with  the  question,  as  to  the  competency  and  effect  of  the  proof. 

It  IB  the  settled  law  of  this  court,  as  was  shown  in  the  case  of  Boyd 
V.  M'Lean,  1  J.  Ch.  R.  582,  that  a  resulting  trust  may  be  established 
by  parol  proof,  in  opposition  to  the  deed,  and  in  opposition  to  the  an- 
swer denying  the  trust.  There  is  no  reason  why  the  answer  should 
have  greater  effect  in  this  than  in  that  case,  and  there  would  be  manifest 
inconsistency  in  the  doctrines  of  the  court,  if  such  a  distinction  existed. 
T)ie  case  of  Marks  v.  Pell,  1  ib.  598,  9,  admitted,  that  parol  proof  of 
mistakes  was  competent ;  and  it  was  held  not  to  be  sufficient,  in  that 
case,  because  it  consisted  of  naked  confessions  of  a  party,  made  seven- 
teen years  after  peaceable  possession,  under  a  deed.     The  confessions 
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overturn  the  rule  of  equity  by  varying  the  deed  ;  but  it 
would  be  an  equity  dehors  the  deed.     Then  it  should  be 

also,  in  that  case,  were  of  a  negative  kind,  and  deduced  from  tacit  ac- 
quiescence ;  the  party  who  made  them  was  dead,  and  the  possession 
had  been,  for  30  years,  under  the  deed,  and  there  wer^  no  corroboratiog 
circumstances  in  aid  of  (he  confessions. 

Washburn  v,  Merrills,  1  Day's  Cas.  in  Error,  139,  is  a  strong jcase  on 
ihfi  subject.  A  mortgagor  by  mistake,  made  an  absolute  deed  ;  and  the 
mortgagee  got  into  possession,  soici  ta  a  purchaser,  by  a  deed  with  co- 
venants of  warranty.  A  purchaser  under  the  mortgagor  filed  his  bill, 
against  the  purchaser,  under  the  mortgagee  to  redeem.  The  answer 
set  up  the  statute  of  frauds  as  a  defence  ;  and  on  the  trial,  parol  proof 
of  the  mistake  was  offered  by  the,  plaintiff  and  admitte«l,  and  the  deed 
established,  and  a  right  of  redemption  decree^-  This  decree  was  unan- 
imously confirmed  in  the  Court  of  Errors.  • 

In  the  case  of  Comstock  v,  Hadlyme,  8  Conn.  854,  where  the  ques- 
tion arose  whether  the  declarations  of  the  devisor,  made  about  the  tine 
of  executing  her  will,  tending  to  shew  that  she  was  unduly  influenced, 
were  admissible  in  evidence  on  a  trial  of  the  probate  of  the  will :  held, 
that  they  were  only  admissible  for  the  purpose  of  showing  the  state  of 
mind  of  the  devisor.     Williams,  J.     **  If  it  was  claimed,  that  those  de- 
clarations were  part  of  the  res  gesia^  the  time  when  made  should  have 
been  precisely  stated  ;  about  the  time  is  quite  too  indefinite  :  and  if  ber 
declarations  were  not  a  paft  of  the  res  gesia^  I  know  not  upon  what  prin- 
ciple they  can  be  introduced  as  evidence  of  facls.     Is  a  will  or  deed, 
valid  upon  the  face  of  it,  to  be  destroyed,  or  in  any  way  afilected,  by 
the  declarations  of  the  devisor  or  grantor  ?     Some   strong  authority  is 
necessary  to  support  such  a  proposition.     In  the  case  of  a  deed,  it 
would  not,  be  claimed.     A  will,  to  be  sure,  is  ambulatory ;  and  nothing 
vests,  during  the  life  of  the  devisor.     Still,  however,  it  can  be  altered 
or  revoked  only  in  a  legal  manner.     In  Nelson  v.  Oldfield,  2  Vem.  76. 
evidence  of  what  the  testator  said,  to  prove  duress,  was  admitted  ;  but 
no  objection  appears  to  have  been  made,  and  the  Court  said,  the  legatee 
bad  her  probate,  and  might  make  what  use  she  could  of  it,  but  a  Court 
of  Chancery  would  not  aid  her.     In  Jackson  r.  Kniffen,  2  Johns.  R. 
31.  the  Ch.  says :     *«  To  permit  wills  to  be  defeated  by  the  parol  decla- 
rations of  the  testator,  appears  to  me  repugnant  to  the  very  genius  and 
spirit  of  the  statute,  and  not  to  be  allowed."     And  in  Smith  v.  Fenner, 
1-  Gall.  172.  it  was  held,  that  the  declarations  before  and  at  the  execu- 
tion of  the  will,  were  admissible,  but  none  made  after,  unless  so  near 
the  time  of  the  execution  as  to  be  a  part  of  the  res  gesta,  or  necessarily 
connected  with  it.    And  in  Stevens  v.  Yancleve,  4  Wash.  C.  C.  R« 
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proved  as  much  to  the  satisfaction  of  the  Court,  as  if  it 
were  (*)admitted  :     "  The  difficulty  of  this  is  so  greatj 

— — ■ — j_  ' 

265.  Washington,  J.  says,  **  The  declarations  of  a  party  to  a  deed  or 
will,  whether  previous  or  subsequent  to  its  execution,  are  nothing  more 
than  hearsay  evidence  ;  and  nothing  could  be  more  dangerous  than  the 
admission  of  it,  to  control  the  construction  of  the  instrument,  or  to  sup- 
port or  destroy  its  validity. '^ 

In  Comstock  v.  Haldyrae,  the  quQstion  was  presented  whether  a  mis- 
take in  drafting  a  will,  will  render  it  void.  The  mistake  consisted  in 
omitting  to  insert  in  the  will  according  to  the  direction  of  the  testatrix 
a  legacy  to  her  grandchildren.  The  court  held  that  the  evidence  was 
not  admissible.  Williams,  J.  observed  <*  The  statute,  when  it  required 
all  wills  to  be  in  writing,  signed  by  the  testator  and  attested  by  witnesses, 
certainly  intended,  that  the  evidence,  and  the  whole  evidence,  of  the 
disposition  of  propeily  by  will,  should  be  the  will  itself;  that  the  evi- 
dence of  the  intent  of  the  devisor  should  be  derived  from  the  writing, 
signed  by  him  and  solemnly  attested ;  otherwise,  innumerable  would  be 
the  cases,  where  evidence  of  mistake  would  be  claimed  and  proved. 

It  has  always  been  decided,  that  parol  testimony  could  not  be  admit- 
ted to  prove,  that  the  devisor  intended  to  give  a  diSerent  estate  from 
what  the  will  expressed.  Chappel  v.  Avery,  6  Conn.  34 ;  Farrer  v. 
Ayres,  5  Pickl  407.  It  is  a  sacred  rule  of  properly  not  to  be  departed 
from.  Goodtltle  v.  Edmonds,  7  Terrh  635,  640.  Richards  v.  Dutch, 
8  Mass.  506,^15.  And  if  it  is  settled,  that  you  cannot,  by  parol  proof, 
alter  the  legal,  import  of  the  terms  used  by  the- scrivener,  such  a  will 
must  either  be  void,  or  convey  a  difTeront  estate  frf  m  the  one  intended. 
It  is  not  void.     Doug.  763  ;  1  B.  &  B.  261.  n.     Cowp.  660. 

Id  contracts,  mistakes  have,  indeed,  been  rectified^  in  a  court  of 
Chancery,  but  no  case  is  recollected,  where  they  have  been  holden  vaid^ 
on  account  of  a  mistake.  In  Phillips  v.  Chamberlaine,  4  Yes.  jun.  51, 
57.  where  an  intention  was  expressed  to  give  a  legacy  to  the  Humane 
Society,  but  no  sum  was  inserted,  the  will  was  held  not  to  be  void. 
And  it  would  seem,  that  in  this  case,  if  any  remedy  existed,  it  would  be 
one  that  would  not  destroy  the  whole  will,  but  one  which  would  correct 
the  mistake,  and  make  it  what  it  ought  to  be.  That  has  been  attempted, 
in  a  recent  case ;  and  it  was  decided,  that  parol  testimony  could  not  be 
admitted  to  prove  the  mistake.  It  would  be  to  make  a  will  by  witnesses, 
and  not  by  writing ;  to  make  a  will  any  thing.  Avery  v.  Chappel,  6 
Conn.  270,  275.  And  if  such  evidence  cannot  be  admitted,  in  Chan- 
cery, to  prove  a  mistake  in  a  will,  where  is  the  principle,  or  where  the 
authority,  that  such  evidence  can  be  admitted  4o  render  the  will  void  ? 
Courts  of  law  and  chancery  proceed  upon  the  same  principle  as  to  ad- 

.    (*160) 
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that  there  is  no  instance  of  its  premUing  against  a  party 
insisting  there  was  no  mistake.^^ 

mitting  parol  testimony  ;  and  it  is  certainly  a  novel  idea,  that  courts  of 
chancery  are  less  liberal,  on  that  aubject,  than  courts  of  law.  I  think, 
then,  it  follows,  that  if  courts  of  chancery  cannot  admit  such  evidence 
to  prove  a  mistake,  which  they  might  correct,  courts  of  law  cannot  ad- 
mit it  to  prove  a  mistake  to  set  aside  the  will.  The  danger  arising 
from  the  admission  of  the  proof  is  the  same  in  both  cases  ;  and  if  the 
rules  of  law  would  allow  that  proof,  it  would  be  congenial  to  principle, 
and  more  likely  to  effectuate  the  intent  of  the  devisor,  to  correct  the 
mistake,  than  to  make  void  the  whole  instrument  And  if  the  former 
cannot  be  done,  much  less  can  the  latter.  And  the  fact  that  no  case  is 
found  since  the  statute  29  Car.  11.  is  strong,  if  not  conclusive  evidence, 
that  such  has  been  the  construction. 

In  Reading  v.  Weston,  8  Conn.  117,  it  was  decided  that  parol  evi- 
dence was  not  admissible  to  prove  an  absolute  deed  to  be  a  deed  on 
condition.  Flint  v,  Sheldon,  13  Mass.  443.  decided,  that  an  abaolole 
deed  of  land  cannot  be  varied,  by  parol  evidence,  shewing  that  it  was 
for  the  loan  and  repayment  of  a  sum  of  money.  But  it  has  often  been 
decided  in  Chancery,  that  parol  evidence  is  admissible  to  shew,  that  an 
absolute  deed  was  intended  as  a  mortgage,  and  that  a  defeasance  was 
omitted  through  fraud  or  mistake.  Hence,  a  deed  absolute  on  the  face 
of  it,  and  though  registered  as  a  deed,  will  in  Chancery  be  held  walid 
and  effectual  as  a  mortgage,  as  between  the  parties,  if  it  was  intended 
by  them  to  be  merely  a  security  for  a  debt,  although  the  defeasance 
was  by  an  agreement  resting  in  parol.  Washburn  o.  Merrills,  1  Day 
139  ;  Strong  and  al  v.  Stewart,  4  J.  Ch.  R.  417  ;  Marks  &  al  «.  PeD, 
1  ib.  591 ;  Clark  v.  Henry,  2  Co  wen,  323 ;  Slee  v.  Manhattan  Co.  60, 
1  Paige  48.  Chancery' interposes,  because  a  court  of  law  does  not  af- 
ford a  remedy.  The  rule  in  the  courts  of  law,  is,  that  the  written  in- 
strument, contains  the  true  agreement  of  the  parties,  and  that  the  writing 
furnishes  better  evidence  of  their  intention  than  any  that  can  be  suppli- 
ed by  parol.  But  in  equity,  relief  may  be  had  against  any  deed  or  con- 
tract founded  in  mistake  or  fraud.     See  cuBe^supra. 

Though  it  is  the  province  of  a  Court  of  Chancery  to  relieve  against 
fraud,  accident  and  mistake,  it  must  be  a  mistake  in  fact  and  not  a  mis- 
take in  law.  Thus,  in  Wheaton  v.  Wheaton,  9  Conn.  96.  which  was 
a  bill  in  chancery,  which  alleged  that  the  writings  were  drawn  without 
the  scrivener's  being  informed  what  the  agreement  between  the  parties 
was.  Nor  did  the  plaintiff  pretend,  "  that  the  note  was  executed  by 
him  under  mistake  in  any  one  matter  of  fact.  It  is  simply,  that 
the  plaintiff  ignorantly  supposed  a  note,  payable,  by  the  terms  of  itt  iJi 
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Where  the  Court  cannot  satisfy  itself  of  the  fact,  an 
issue  may  be  directed  to  try  the  question.  Thus.,  in  the 
case  of  the  South  Sea  Company  v.  D'OUff(z),  D'Oliflf 
agreed  not  to  carry  goods  under  certain  circumstances  ; 
and  if  information  was  given  in  two  months  after  return 
home  that  he  had  done  so,  he  was  to  pay^certain  stated 
damages.  The  instrument  was  not  drawn  up  until  on 
board  the  ship,  and  in  a  great  hurry,  and  executed  there 
by  D'Oliff ;  who  when  he  got  out  to  sea,  and  read  it  over, 
found  it  was  six  months  instead  of  two ;  and  brought  a 
bill  to  be  relieved  against  that  variation  in  the  instrument, 
the  company  having  brought  an  action  on  it.  Lord  King 
sent  it  to  an  issue ;  it  was  tried  on  a  question,  whether  it 
was  the  original  agreement  it  should  be  two  instead  of 
six  months.  A  verdict  was  given  in  favor  of  the  plaintiff, 
that  the  agreement  was  designed  to  be  in  two,  and  in  con- 
sequence of  that.  Lord  Talbot  made  a  decree  to  relieve 
the  plaintiff  against  any  difficulty  by  the  variation. 

(z)  2  Ves.  377 ;  5  Ves.  jun.  601,  cited ;  and  see  Peraber  v,  Math- 
ers, 1  Bro.  G.  C.  52. 

three  years,  to  be,  in  iatc,  a  note  payable  at  the  deatii  of  the  obligee  ; 
and  then  not  actually  to  be  paid,  but  to  be  delivered  up :  And  to 
show  this  mistake,  said  l}issel,  J.  we  are  asked  to  let  in  parol  evi- 
dence. The  court  held  clearly,  that  the  evidence  was  ndt  admis- 
sible. After  citing  Hunt  v,  Rousmanier,  8  Wheat.  174,  and  1 
Pet.  U.  S.  R.  1,  the  learned  Justice  remarked,  **  It  would  not,  perhaps, 
be  going  too  far  to  say,  that  the  doctrines  laid  down  by  Chief  J.  Mar- 
shall, in  this  case,  were  greatly  shaken,  by  the  subsequent  opinion  of 
Judge  Washington ;  and  that  taking  the  whole  case  together,  it  will 
hardly  warrant«a  departure  from  principles  fong  considered  as  settled." 
The  parol  declarations  of  the  testator  as  to  the  estate  he  intended  to 
give  by  the  will  are  not  admissible  ;  for  they  cannot  control  what  the 
law  considers  settled  upon  the  face  of  the  will.  Farrar  v.  Ayres,  6 
Pick.  404.  However,  when  there  is  an  ambiguity  in  the  words  used, 
which  will  justify  an  explanation  by  extrinsic  matter,  the  Court  will  per* 
mtt  a  resort  to  memoranda  written  and  signed  by  the  testator,  to  show 
what  was  intended  to  be  included  by  the  words  in  the  will.  Wadsworth 
V.  Ruggles,  6  Pick.  63. 
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The  hesitation  with  which  parol  evidence  is  received 
in  equity  to  correct  even  mistakes  in  agreements  aod 
deeds,  is  strongly  exemplified  by  a  case  before  Sir  William 
Fortescue(a)(109).  Previously  to  marriage  an  estate  was 
agreed  to  be  settled  on  the  intended  husband  for  life,  re- 
mainder to  the^wife  for  life,  remainder  to  the  sons  success- 
ively in  tail  male,  remainder  to  all  the  daughters.  Instruc- 
tions were  given  to  an  attorney  to  draw  the  settlement,  who 
drew  it  as  far  as  the  limitations  to  the  sons,  where  he 
(*)stopped,  and  said,  then  go  on  as  in  Pippin  v.  Ekins; 
which  was  a  precedent  he  delivered  to  his  clerk,  to  go  on 
from  that  limitation,  and  was  a  right  settlement  to  the  issue 
male  and  daughters  by  that  wife ;  but  the  clerk  drew  the 
settlement  to  all  the  daughters  of  the  husband,  without 
restraining  it  to  that  marriage  :  it  was  executed  with  this 
mistake  :  the  question  arose  between  an  only  daughter  of 
that  marriage  and  children  of  the  husband's  by  the  second 
wife.  The  draft  of  the  attorney  was  proved,  and  the 
settlement  in  Pippin  v.  Ekins ;  but  the  Court  would  not 
admit  parol  evidence  of  the  attorney  to  be  read,  and  held 
that  the  other  evidence  would  not  do  ;  that  nothing  appear- 
ing in  writing  under  the  hands  of  the  parties,  the  settle- 
ment could  not  be  altered.  And  Sir  Thomas  Clark  is 
reported  to  have  said (6),  that  as  to  the  head  of  the  mis- 
take, he  did  not  give  a  positive  opinion,  but  he  did  not 
think  the  Court  had  relied  upon  parol  evidence  singly. 

But  whatever  difficulty  there  may  be  of  admitting  parol 
evidence  singly,  yet  it  is  always  admitted  where  it  is  , 
corroborated  by  other  evidence. 

This  doctrine  was  carried  a  great  way  in  the  case  of 
Dr.  Coldcot  V.  Serjeant  Hide(c).     Dr.  Coldcot  having 

(a)  Harwood,u.  Wallis,  2  Ves,  196,  cited. 

(6)  1  Dick.  295. 

(e)  1  Cha.  Ca.  15  ;  2  Freem.  173  ;  1  Sid.  238,  cited  ;  14  Car.  11. 

(109)  See  Dupree  v.  McDonald,  4  Des.  211. 
(*161) 
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purchased  church-lands  in  fee,  under  the  title  of  Crom* 
well,  sold  them  to  the  defendant's  testator,  and  entered 
into  general  covenants  for  the  title.  Upon  the  Restoration 
the  estate  was  avoided,  and  upon  an  action  on  the  cove- 
nants, damages  to  the  value  of  the  purchase-money  were 
recovered.  A  bill  was  then  filed  to  be  relieved  against 
the  recovery  at  lavi^,  which  suggested  a  surprise  upon  the 
plaintiff,  in  getting  him  to  enter  into  general  covenants, 
and  that  it  was  declared  by  the  parties,  when  the  deed 
was  executed,  that  it  was  intended  Dr.  Coldcot  should 
not  undertake  any  further  than  against  himself ;  and  there  • 
(*)6ei«g  some  proof  of  this  declaration^  it  was  decreed  by 
the  Lord  Chancellor  and  Master  of  the  Rolls,  that  the 
defendant  should  acknowledge  satisfaction  on  the  judg- 
ment, and  pay  costs.  And  the  reporter  says,  a  like  case 
to  this  between  Farrer  v.  Farrer  was  heard  and  decreed 
after  the  same  manner,  about  six  months  ago. 

A  case,  nearly  similar,  occurred  about  eleven  years 
after wards(^) ;  but  it  appeared  that  all  the  covenants 
except  the  one  upon  which  judgment  had  been  obtained 
at  law,  were  restrained  to  the  acts  of  the  vendor,  and  that 
the  vendor  sold  only  such  estate  as  he  had. 

This  last  case  was  quoted  in  a  case  in  the  Common  Pleas 
before  Lord  £ldon(6),  who  thought  the  decision  must 
have  been  made  on  the  ground  of  the  intent  of  the  parties 
appearing  on  the  instrument,  since  that  intent,  and  the 
consequent  legal  effect  of  the  instrument,  could  only  be 
collected  from  the  instrument  itself,  and  not  from  any 
thing  dehors.  In  a  still  later  case  in  the  same  Court(/), 
Lord  Alvanley  thought,  under  the  circumstances  of  the 
case,  that  the  application  was  made  to  the  Court  of  Chan- 
cery to  correct  the  mistake,  in  the  same  manner  as  applica- 

(d)  Fielder  v.  Studley*  Finch,  90. 

(e)  Browning  v.  Wrighl,  2  Bos.  &  Pull.  26. 
{f)  Hesse  v.  Steyeoson,  3  Bos.  &  Pull.  675. 

.  (*162) 
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tions  are  made  to  that  Court  to  correct  marriage  articles 
where  clauses  are  inserted  contrary  to  the  intent  of  the 
parties.  It  seems  clear,  however,  that  the  relief  in  this  case 
was  founded  on  parol  evidence  that  the  vendor  sold  only 
such  estate,  as  he  hadj  corroborated  as  it  was  by  the  form  of 
the  deed  and  the  subject  of  the  contract.  Such  evidence 
was  received  in  the  prior  case  of  Dr.  Coldcot  and  Serjeant 
Hide,  and  is  still  clearly  admissible. 

Thus  in  Young  v.  Young(^),  the  plaintiff  married 
Lucy>  a  defendant,  and  an  infant ;  the  husband  stated,  or 
(*)drew  by  way  of  instructions  to  his  attorney,  what  the 
wife's  fortune  then  was,  and  agreed  to  add  as  much  to 
be  settled  in  strict  settlement,  and  likewise  stated  that  the 
intended  wife  had  a  prospect  of  an  additional  fortune  ;  to 
which  he  agreed,  provided  it  did  not  exceed  1,000/.,  to 
add  a  like  sum,  to  be  likewise  settled  strictly,  and  he  to 
have  the  excess.  The  settlement  was  prepared  according 
to  the  instructions ;  but  the  solicitor  having,  in  the  margin 
of  the  draft,  added  double  the  sum,  the  settlement  was 
prepared  and  executed  according  to  that  mistake.  Parol 
evidence  was  admitted  to  prove  the  mistake  ;  that  is,  the 
settlement  was  first  shown  to  differ  from  the  written  in- 
structions, and  parol  evidence  of  the  counsel  and  attorney 
was  then  received,  to  prove  the  mistake. 

This  equity  was  administered  in  the  case  of  Thomas  r. 
Davis,  before  cited(A),  where  it  clearly  appeared,  that  the 
estate  in  question  was  not  intended  to  be  comprehended 
in  the  general  words.  This  appeared  from  many  circum- 
stances, but  particularly  from  the  description  of  the  estate 
given  by  the  husband  to  the  attorney  by  way  of  instruc- 
tions, which  described  the  lands  particularly,  and  did  not 
include  Rigman  Hill ;  and  the  attorney  proved  that  he 
did  not  know  of  this  estate,  and  that  he  introduced  gener- 

(g)  1  Dick.  295,  cited.     See  1  Dick.  809,  304. 

(h)  Supra,  p.  155 ;  1  Dick.  301 ;  Reg.  Lib.  B.  1757,  fol.  33,  34. 
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al  words,  merely  to  guard  against  any  wrong  or  imperfect 
description  of  the  lands  actually  intended  to*  pass.  It  was 
objected,  that  the  admission  of  the  attorney's  evidence 
was  in  direct  contradiction  to  the  statute  of  frauds ;  but 
Sir  Thomas  Clark  was  clear  it  might  be  read,  and  accord- 
ingly admitted  it(I). 

(*)So  in  Rogers  v.  Earl(«),  instructions  were  given, 
previously  to  marriage,  for  a  settlement  of  the  wife's  es- 
tate on  the  husband  during  his  life,  if  he  and  his  wife 
should  so  long  live,  remainder  to  the  wife  for  life,  remain- 
der to  the  issue  of  the  marriage  in  strict  settlement,  re- 
main der  to  such  uses  as  the  wife  should  appoint ;  and  a 
draft  of  a  settlement  was  drawn  accordingly.  And  after 
the  limitation  to  the  husband,  it  stood  thus  :  And  immedi- 
ately after  the  decease  of  the  husband,  then  to  the  wife, 
&c. ;  and  proper  limitations  were  inserted  to  trustees  to 
preserve  contingent  remainders.  When  the  wife  saw  the 
draft,  thinking  she  was  past  child-bearing,  she  objected  to 
the  limitations  to  the  issue,  and  they  were  directed  to  be 
struck  out.  The  attorney,  by  mistake,  not  only  struck 
out  those  limitations,  but  also  the  limitation  to  the  wife 
for  life,  and  the  subsequent  limitation  to  trustees  to  pre- 

(f)  1  Dick.  294.  Note,  the  facts  are  not  stated  in  the  report ;  they 
are  extracted  from  the  Registrar's  book ;  see  Reg.  Lib.  B.  1756,  fol. 
205  ;  see  Pritchard  v.  Quinchant,  Ambl.  147 ;  5  Yes.  jun.  596,  n.  (a) ; 
and  Barstow  v,  Eilvington,  5  Yes.  jun.  593  ;  and  see  Nelson  v.  Nelson, 
Nels.  Cha.  Rep.  7;  Shaw  v.  Jakeman,  4  East,  201. 

(I)  The  judgment  is  very  inaccurately  stated  in  the  report  Aflet 
addressing  himself  to  the  general  words,  the  Master  of  the  Rolls  is  stat- 
ed to  have  said,  Do  these  words  comprise  Redmond  [Rigman]  Hill  T 
I  do  not  think  they  do  include  Redmond  Hill ;  but  other  words  do.  If 
Redmond  Hill  was  not  intended,  why  was  the  wife  to  join ;  and  why 
did  she  join  1 — This  is  absolute  nonsense.  The  wife  joined  because 
she  was  interested  in  the  settled  estates  ;  and  the  opinion  of  the  Court 
was,  that  the  general  words  did  include  Rigman  Hill.  The  editor's 
marginal  abstract  of  this  case  shows  how  difficult  it  is  to  understand 
the  report  of  it 
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serve,  and  the  deed  was  executed  without  the  mistake 
being  discovered,  whereby,  as  the  bill  stated,  the  said 
power  for  appointing  the  reversion  of  the  premises  was 
made  to  take  place  on  the  decease  of  the  plaintiff  gene- 
rally, though  the  limitation  to  him  was  only  during  the 
joint  lives.  The  wife  exercised  her  power  by  deed  ia 
favor  of  her  husband  during  his  life,  and  then  by  will 
gave  him  the  fee,  and  then  died  in  his  life-time.  Her 
heir-at-law  insisted  that  the  use  resulted  to  him  during 
the  husband's  life,  and  that  there  being  no  trustee  to  pre- 
serve (^)contingent  remainders,  the  devise  in  the  will  as  an 
execution  of  the  power,  not  taking  effect  till  the  determi- 
nation of  the  particular  estate,  was  void,  and  brought  an 
ejectment  against  the  husband,  and  obtained  a  verdict(I). 
The  husband  then  filed  a  bill  for  an  injunction,  and  to 
rectify  the  mistake  in  the  settlement.  The  defendant,  by 
his  answer,  urged  that  the  draft  of  the  settlement  might 
have  been  altered  with  a  view  to  support  the  husband's 
claim,  and  insisted  that  parol  evidence  could  not  be  re- 
ceived ;  but  Sir  Thomas  Clark  decreed,  that  the  j)ower 
appeared  to  have  been  designed  so  far  to  extend  as  to 
enable  her  to  dispose  of  the  interests  in  the  estates  after 
the  determination  of  the  coverture,  and  during  the  life  of 
her  husband,  as  well  as  to  dispose  of  the  inheritance  of 
the  estates  after  her  husband's  decease,  and  ordered  the 
settlement  to  be  rectified  accordingly  ;  but  without  costs 
on  either  side. 

In  the  last  case  upon  the  subject(A:),  a  conveyance  of 
a  portion  of  church-tithes  upon  a  purchase  was  made, 
contrary  to  what  was  considered  to  be  the  true  construe- 

(k)  Rob  «.  Butterwick,  2  Price,  190  ;  and  see  Beaamont  v.  Brsm- 
ley,  1  Turn.  41. 


(I)  The  first  point  at  least  was  clear  at  law,  but  ihe  defendant  set 
up  an  old  term  as  a  bar  to  the  plaintiff's  right  to  recover.  The  defence, 
however,  did  not  succeed.   See  Farmer  dem.  Earl  v.  Rogers,  2  Wils.  26. 
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tion  of  the  written  agreement,  subject  to  a  proportion  of 
the  rent  reserved  by  the  lease  of  the  tithes ;  and  upon 
proof  that  this  was  done  by  the  mistake  of  the  purchaser's 
attorney,  and  that  the  rent  had  not  been  demanded  for 
several  years,  the  deed  was  after  the  lapse  of  several 
years  rectified  and  made  conformable  to  the  written 
agreement(llO). 


If  a  settlement  be  made  contrary  to  the  intention  of  the 
(*)parties,  merely  to  prevent  a  forfeiture(I),  parol  evidence 

(I)  In  this  case  the  settlement  was  to  prevent  the  estate  from  being 
nequestered  on  account  of  the  husband  having  been  in  arms  for  Charles 
the  first.     The  decree  was  made  in  the  reign  of  James  his  son.     So 

(110)  See  Table  v.  Archer^  3  Hen.  &  Munf.  399;  as  to  marriage 
articles ;  and  where  the  English  decisions  are  reviewed. 

Under  circumstances  which  denote  fraud  in  omitting  to  reduce  a 
part  of  an  agreement  into  writing,  the  whole  is  open  to  parol  proof. 
And,  upon  the  basis  of  part  performance,  where  possession  has  been  tak- 
en or  the  acts  done  amount  to  part  performance,  the  court  may  receive 
parol  proof  of  the  whole  agreement,  independent  of  or  in  connection 
with  what  maj  be  in  writing,  in  order  to  make  out  the  contract.  This 
principle  was  recognised  in  the  late  case  of  Phyfe  v.  Wardell,  2  Ed- 
wards' C.  R.  47,  where  Phyfe  held  under  a  church  lease  ;  and  Wardelj 
&  al.  contracted  for  the  purchase  thereof  subject  to  a  lease  for  a  year 
of  a  part  of  the  premises  ;  but  the  writing  omitted  to  specify  all  the  par- 
ticulars of  the  contract ;  but  the  defendants  said  it  was  well  nnderstood. 
After  obtaining  a  renewal  of  the  church  lease,  the  defendants  refused  to 
execute  the  contract  The  court  overruled  the  demurrer  put  in  by  the 
defendants.  **  An  objection  is  taken  because  part  of  the  agreement  is 
not  in  writing.  The  bill  sets  forth  the  reason  of  the  omission :  it  waj 
induced  by  the  representations  of  the  defendants,  and  the  complainant 
confided  in  them.  If  they  were  now  permitted  to  take  advantage  of 
the  omission^  and  hold  the  complainant  strictly  to  the  written  memoran- 
dum as  the  only  evidence  of  the  agreement,  this]^Court  would  be  sanc- 
tk)ning  the  commission  of  a  fraud.  For  the  purpose  of  preventing  such 
a  consequence,  this  court,  under  the  circumstances,  is  at  liberty  to  dis- 
regard the  writing  and  treat  the  transaction  as  a  verbal  contract.  This 
principle  appears  to  have  been  acknowledged  by  Ch.  J.  Thompson,  be- 
fore the  Court  of  Errors,  in  Parkhurst  u.  Van  Cortland,  14  Johns.  R.  33. 

(*ie6) 


204 


OF  PAROL  EVIDENCE. 


is  admissible  of  the  real  intent  of  the  parties(/),  and  the 
settlement  will  be  rectified  in  conformity  with  it* 

Where  parties  omit  any  provision  in  a  deed,  on  the 
impression  of  its  being  illegal,  and  trust  to  each  other's 
honor,  they  must  rely  upon  that,  and  cannot  require  the 
defect  to  be  supplied  by  parol  evidence. 

Thus  in  Lord  Irnham  v.  Child(m),  it  appeared  that 
Lord  Irnham  treated  w^ith  Child  for  sale  of  an  annuity. 
Upon  settling  the  terms,  it  was  agreed  that  the  annuity 
should  be  redeemable ;  but  both  parties  supposing  that 
this  appearing  upon  the  face  of  the  transaction  would 
make  it  usurious,  it  was  agreed  that  the  grant  should  not 
have  in  it  a  clause  of  redemption ;  and  it  wzs  accordingly 
drawn  and  executed  without  such  a  clause.  Lord  Thurlow 
refused  to  supply  the  omission.  A  similar  decision  was 
made  by  Mr.  Justice  fiuller,  when  sitting  in  Chancery 
for  the  Lord  Chancellor(n)  ;  and  two  similar  determi- 
nations were  made  by  Lord  Kenyon,  when  Master  of  the 
RoUs(o). 

(*)Upon  these  cases  Lord  Eldon  observes,  that  they 
went  upon  an  indisputably  clear  principle,  that  the  parties 
did'not  mean  to  insert  in  the  agreement  a  provision  for  re- 

(t)  Harvey  v,  Harvey,  2  Cha.  Ca.  180,  decided  Ihe  same  way,  first 
by  Sir  Harbottle  Grimston,  then  by  Lord  Nottingham,  and  afterwards 
by  Lord  Chancellor  Jefieries*;  and  see  Fitzgib.  213,  214 ;  see  Strat- 
ford V.  Powell,  1  Ball  &  Beatty,  1. 

(m)  1  Bro.  C.  C.  92. 

(n)  Hare  v.  Shearwood,  1  Yes.  jun.  241 ;  3  Bro.  C.  C.  168.  See 
and  consider  Haynes  v.  Hare,  1  Hen.  Blackst.  659 (H). 

(o)  Lord  Portmore  v,  Morris,  2  Bro.  C.  C.  219  ;  1  Hen.  Blackst 
663,  664  ;  Rosamond  «.  Lord  Melsington,  3  Yes.  jun.  40,  n. 

that  as  to  the  nature  of  the  forfeiture,  it  is  evident  that  the  relief  of 
equity  would  not  have  been  afforded,  for  the  purpose  of  upholding  the 
settlement,  except  under  the  Restoration ! 

(H)  Peiimps  this  case  does  not  belong  to  this  line  of  cases,  but  should 
be  classed  with  those  hi  which  a  term  is  omitted  by  mistake ;  of  which 
pide  Mfira. 
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demptioD,  because  they  were  all  of  one  miod  that  it  would 
be  usurious ;  and  they  desired  the  Court  to  do  not  what 
diey  intended,  for  the  insertion  of  that  provision  was 
directly  contrary  to  their  intention  ;  but  they  desired  to 
be  put  in  the  same  situation  as  if  they  had  been  better 
informed,  and  consequently  had  a  contrary  intention. 
The  answer  is,  they  admit  it  was  not  to  be  in  the  deed ; 
and  why  was  the  Court  to  insert  it,  where  two  risks  had 
occurred  to  the  parties ;  the  danger  of  usury,  and  the 
danger  of  trusting  to  the  honor  of  the  party  ? 

But  fraud  is  in  equity  an  exception  to  every  rule.  In 
the  case  of  Lord  Irnham  t?.  Child,  Lord  Thurlow  distinctly 
said,  if  the  agreement  had  been  varied  by  fraud,  the  evi- 
dence would  be  admissible.  If  the  bill  stated  that  the 
clause  was  intended  to  be  inserted,  but  it  was  suppressed 
by  fraud,  he  could  not  refuse  to  hear  evidence  read  to  es<- 
tablish  the  rule  of  equity.  Lord  Kenyon  advanced  the 
same  doctrine  in  the  cases  before  him,  and  Mr.  Justice 
Buller  also  thought  that  parol  evidence  was,  in  such  cases, 

admissible(7'^* 

The  only  difficulty  in  these  cases  is,  to  ascertain  what 
shall  be  deemed  fraud.  If  parties  merely  agree  to  a  term, 
and  then  execute  an  instrument  in  which  the  term  is 
omitted,  without  objecting  to  the  omission  of  it,  the  Court 
cannot  relieve  the  injured  party(9).  So  where  a  lessor 
drew  a  lease  for  one  year,  instead  of  twenty-one,  and  then 
read  it  for  twenty-one  years,  the  lessee  brought  his  bill  to 
be  relieved  ;  but  as  he  could  read,  it  was  deemed  his  own 
(*)folly ;  and  as  the  case  was  within  the  statute,  his  bill 
was  dismissed  with  costs(r).     Again,  where  in  a  lease  the 

(p)  And  see  Taylor  v.  Radd«  6  Yes.  jun.  395,  cited ;  Henkle  v.  R. 
E.  A.  OflSce,  1  Ves.  317  ;  and  see  Pitcairae  v.  Ogbourne,  2  Yes.  376 ; 
Countess  of  Shelburne  «.  the  Earl  of  Inchiquin,  1  Bro.  C.  C.  338, 

iq)  See  Rich  t.  Jackson,  4  Bro.  C.  C.  614  ;  et  supra,  p.  143. 

(r)  Anon.  Skin.  159. 

(*168) 
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right  to  enter,  cut,  and  carry  away  the  trees,  was  reserv- 
ed to  the  lessor,  the  lessee  went  into  parol  evidence  to 
show  that  that  was  contrary  to  the  original  agreement, 
and  proved  a  conversation  previously  to  the  execution  of 
the  lease,  in  which  the  landlord  assured  the  lessee  he 
should  not  cut  the  timber,  and  only  reserved  it  in  order 
that  all  his  leases  might  be  uniform.  The  plaintiff's 
counsel,  however,  gave  up  this  part  of  the  bill  at  the  hear- 
ing(5),  and  Lord  Rosslyn  treated  it  as  clearly  wrong.  So 
I  am  told  that  in  a  very  recent  case  at  law(^),  where  a 
warrant  of  attorney  was  given  to  confess  judgment  on  the 
assurance  of  the  creditor  that  no  execution  should  issue 
for  three  years,  and  execution  was,  contrary  to  this  parol 
agreement,  issued  immediately,  the  Court  inclined,  that 
as  the  defendant  knew  the  contents,  and  had  sufficient 
time  to  read  the  warrant  of  attorney,  they  could  not  re- 
lieve ;  and  yet  a  court  of  law  considers  itself  to  have  a 
considerable  controlling  power  over  its  own  judgments 
entered  up  under  warrants  of  attorney,  where  the  party 
entering  them  up  has  been  guilty  of  a  fraud(t/).  The 
case,  however,  went  off  on  another  ground(l  11). 

In  the  Countess  of  Shelburne  v.  the  Earl  of  Inchi- 
quin(a;),  Lord  Thurlow  said,  if  two  persons  entrust  a  third 
person  to  draw  up  minutes  of  their  intention,  and  such 

(s)  Jackson  v,  Cator,  6  Yes.  jun.  688. 
(/)  Gennor  v.  Macmahon,  M.  T.  1806,  B.  R.  . 
(tf)  See  1  H.  Blackst.  63,  664. 

{x)  I  Bro.  G.  C.  350 ;  and  see  Crosby  v.  Middleton,  3  Cha.  Rep. 
99 ;  Langley  v.  Brown,  2  Atk.  195  ;  Baker  i;.  Paine,  1  Yes.  6. 

(Ill)  As  to  the  validity  of  private  agreements  of  parties,  relating  to 
the  proceedings  in  a  cause.  See  Dunlap^s  Les.  r.  Speer,  3  Binn.  169. 
Plankenhom  v.  Cave,  2  Yeates,  370.  Parol  evidence  is  inadmissible 
to  shew,  that  a  levy  and  sale  under  a  fi.  Ja,  has  been  abandoned  by  the 
plaintiff,  in  contradiction  of  the^sheriflPs  deed.  The  proper  remedy,  in 
such  case,  would  be  an  application  to  the  Court  to  set  aside  the  sale. 
Jackson  v.  Vanderhayden^  17  Johns.  Rep.  167. 
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person  does  not  draw  them  according  to  such  intention, 
that  case*  might  be  relieved,  because  that  would  be  a  kind 
of  fraud. 

And  it  is  said,  that  in  the  case  of  Jones  v.  Sheriffe(y), 
(*)there  were  heads  of  an  intended  lease  taken  by  an  at- 
torney in  writing  ;  but  upon  proof  that  some  other  clauses 
%vere  agreed  on  between  the  parties  at  the  same  time,  the 
Court  decreed  that  those  clauses  should  be  put  into  the 
lease,  notwithstanding  the  counsel  on  the  other  side  stren- 
uously insisted  on  the  statute  of  frauds. 

And  if  either  party  object  to  a  conveyance,  on  the 
ground  of  a  term  of  the  agreement  being  omitted,  and 
the  other  party  promise  to  rectify  it,  whereupon  the  deed 
is  executed,  a  specific  performance  of  the  promise  will  be 
enforced. 

Thus  in  Pember  v.  Mathers,(2)  a  bill  was  filed  for  a 
specific  performance  of  a  parol  agreement  by  a  purchaser 
of  a  lease  under  written  conditions,  to  indemnify  the 
vendor  against  the  rent  and  covenants ;  and  it  was  ob- 
jected, on  the  part  of  the  defendant,  that  the  evidence  was 
inadmissible,  upon  the  ground,  that  where  the  parties 
have  entered  into  a  written  agreement,  no  parol  evidence 
can  be  admitted  to  increase  or  diminish  such  agreement. 
The  rule,  Lord  Thurlow  said,  was  right ;  but  where  the 
objection  was  originally  made,  and  promised  by  the  other 
party  to  be  rectified,  it  comes  amongst  the  string  of  cases 
where  it  is  considered  as  a  fraud.  Then  the  evidence  is 
admissible.  There  being  some  doubt  as  to  the  fact.  Lord 
Thurlow  ordered  it  to  go  to  law  upon  an  issue,  whether 
there  was  such  a  promise  on  the  day  of  the  execution  of 
the  agreement.  Upon  the  trial,  the  jury  found  there  was 
such  a  promise ;  and  the  plaintiff  had  a  decree  for  a  specific 
performance(l  12). 

(y)  9  Mod.  88,  cited. 

{z)  1  Bro.  €.  C.  52 ;  see  14  Yes.  jun.  624. 

(112)  See  Chritt  y.  IHffeback,  1  Serg.  &  Rawle,  464. 

(•169) 


208 


OF  PAROL  EVIDENCE. 


So  we  have  before  seen,  that  where  it  is  stipulated  that 
the  agreement  shall  be  reduced  into  writing,  and  either 
party  fraudulently  prevents  the  agreement  from  being 
(*)put  into  writing,  equity  will  perhaps  relieve  the  injured 
party(a). 

And  it  is  perfectly  clear  that  where  fraud  is  distinctly 
proved,  or  the  jury  infer  it  from  the  circumstances,  an 
agreement  is  invalid  at  law,  as  well  as  in  equity(6)  ;  but 
the  reducing  the  agreement  to  writing  is,  in  most  cases, 
an  argument  against  fraud. 

But  it  must  be  remarked,  that  a  deed  will  not  be  recti- 
fied in  equity  on  the  ground  of  mistake  or  fraud,  to  the 
prejudice  of  a  bona  fide  purchaser,  without  notice. 

Thus  in  the  case  of  Thomas  v.  Davis(c),  although  the 
lands  passed  at  law,  yet  as  the  mistake  was  clearly  proved, 
the  words  were  restrained  as  between  the  persons  claiming 
under  the  wife,  whose  estate  was  comprised  by  mistake, 
and  the  heir  of  the  husband,  to  whom  the  estate  had  passed 
by  the  error ;  but  the  same  equity  was  not  administered 
against  the  mortgagee,  who  was  left  in  possession  of  the 
legal  right  which  the  generality  of  the  conveyance  had 
invested  him  with(113). 

(a)  Vidt  supra^  p.  1 14. 

(b)  Haigh  e.  De  la  Cour«  3  Campb.  319 ;  Emanuel  v.  Dane,  3 
Campb.  299 ;  Solomon  v.  Turner,  1  Stark.  51. 

(c)  Supra,  p.  155 ;  Reg.  Lib.  B.  1757,  fol.  33,  34  ;  1  Dick.  301. 

....      I  — .  ■         .       p  ■     ..    ■  I  .      .  .  ,  ,  i  ,1  ■    M 

(113)  The  rights  of  creditoni,  particularly,  wilt  be  protected* 
M'Teer  v.  Shtppard,  1  Bay,  461.  Fitzpairick  v.  Smith,  1  Des.  340. 
See  Strong  v.  Glasgovo,  1  Car.  Law  Rep.  279.  Hawkins  v.  Hawkins, 
Id.  496.  Ross  V.  Abrte/I,  1  Wash.  14.  Although  parol  evidence  can- 
not be  received  to  contradict  an  instrument  in  writing,  as  between 
parties  and  privies ;  yet,  the  rule  does  not  apply  to  strangers,  who  have 
an  interest  in  knowing  the  truth.  Overseers  of  Berlin  v.  Overseers  of 
Norwich,  10  Johns.  Rep.  229. 

In  Pennsylvania,  where  equity  is  a  part  of  the  law,  fraud  is  a  defence 
in  all  cases.  Therefore  in  Stubbs  v.  King,  14  S.  &  R.  206,  where  the 
action  was  brought  to  recover  the  purchase  money  stipulated  for  in  a 
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bonds  heid,  that  the  defendantt  under  the  plea  of  payment  with  leave  to 
give  special  matter  in  evidence  agreeably  to  the, act  in  that  state,  might 
show  by  parol  evidence  a  misrepresentation  on  the  part  of  the  vendor  as 
to  the  boundaries  of  the  land ;  and  the  execution  of  such  bond  was  no 
extinguishment  of  the  fraud.     Gibson,  J.  in  delivering  the  judgment  of 
the  Court.    *'  At  the  trial,  the  defendant  was  permitted  to  prove  that 
while  he  was  treating  for  the  purchase,  the  plaintiff  showed  as  the  boun- 
daiy,  lines. which  are  since  found  not  to  be  so  in  fact,  and  that  the  lines 
designated  in  the  conveyance,  exclude  land  which  was  shown  to  him  as 
part  of  the  tract     In  England  such  a  plea  would  not  be  tolerated  in  a 
court  of  law,  notwithstanding  in  Mr.  Chitty's  Treatise  on  Pleading,  (vol. 
2,  p.  495),  there  is  a  precedent  for  it ;  but  the  better  opinion  is,  that  on- 
ly that  sort  of  fraud  which  is  committed  in  the  execution  of  the  instru- 
ment, can  be  pleaded  at  law.     Here^  where  equity  is  a  part  of  the  law* 
fraud  is  a  defence  in  all  cases.     But  in  the  conveyance  to  the  defend- 
ant, the  land   is  described  by  metes  and  bounds ;  and  it  is  argued  that 
the  evidence  contradicted  the  deed,  by  showing  that  the  land  was  sold 
by  other  boundaries ;  and  it  is  also  contended  that  the  declarations  of  the 
grantor  having  been  made  before  the  execution  of  the  deed,  were  inad- 
missible, all  former  stipulations  being  merged  in  the  act,  which  is  the 
consummation  of  the  contract.     It  is  generally  true,  that  the  execution  of 
a  conveyance  is  the  fulfilment  of  all  previous  bona  fide  stipulations,  be- 
cause such  stipulations  are  liable  to  be  varied  whilst  negotiations  are 
pending,  the  writing  which  perpetuates  the  evidence,  is  supposed  to  con- 
tain the  whole  contract.     But  where  a  continued  misapprehension  of 
material  facts  has  been  induced  on  the  part  of  one,  by  the  misrepresen- 
tations of  the  other,  it  is  obvious  that  the  execution  of  the  writing  ought 
not  to  extinguish  the  right  of  the  injured  party  to  show  the  fraud  by 
which  his  assent  to  the  contract  was  obtained.     This  is  a  particular 
head  of  equitable  relief;  in  affording  which  it  is  said  a  deed  cannot  be 
set  aside  in  part  for  fraud  ;  but  that  it  must  be  set  aside  in  ioto^  even 
though  innocent  persons  are  interested  under  it     In  our  practice,  the 
defence  is  considered  as  resting  on  the  ground  of  want  of  consideration 
as  a  consequence  of  the  fraud  ;  and  the  relief  is  then  only  commensu- 
rate with  the  actual  want  of  consideration. 

But,  in  general,  where  a  bond  is  given  for  the  purchase  money  of  land 
and,  before  payment,  it  is  discovered,  that  there  are  incumbrances  existing 
the  plaintiff  cannot  recover,  without  deducting  the  amount  of  the  incum- 
brances, although  he  has  made  a  conveyance  to  the  defendant  with  gen- 
eral warranty ;  but,  where  the  incumbrances,  with  all  the  circumstances 
attending  them,  are  known  both  by  vendor  and  vendee,  and  the  vendee 
takes  from  the  vendor  a  deed,  warranting  particularly  against  those  in- 
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cumbraoces,  and  gives  his  bond  for  the  purchase  money,  it  is  no  defence 
in  an  action  on  the  bond,  to  say,  that  the  incumbrances  were  still  ezisl- 
ing.  This  was  settled  by  the  Court,  Tilghman,  C.  J.  in  Fuhrman  v« 
Loudon,  13  S.  &  R.  386,  which  was  a  case  of  legacies  charged  oq  the 
land. 

In  Morris  v,  Buckley,  11  S«  Ic  R.  168,  where  a  fctVeyocutf  was  sued 
for  the  purpose  of  recovering  the  purchase  money  of  land  under -a  mort- 
gage, which  was  claimed  by  another,  whose  title  had  been  ad- 
judged good  as  respected  the  mortgagor;  held,  that  it  was  sufficient  for 
tiie  defendant  to  execute  a  release  on  receiving  payment  for  the  partial 
fiuhire  of  title ;  and  that  there  was  no  necessity  to  tender  a  conveyance. 
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or   THE    CONSEQUENCES    OF   THE    CONTRACT* 


SECTION  I. 

Of  the  Rule  in  Equity ^  that  the  Purchaser  is  entitled  to 
the  Estate  from  the  Time  of  the  Contract. 

£quitt  looks  upon  things  agreed  to  be  done,  as  actual- 
ly performed(a),  (I)(114)  ;  consequently,  when  a  contract 
is  made  for  sale  of  an  estme,  equity  considers  the  vendor 
as  a  trustee  for  the  purchaser  of  the  estate  sold(6),  and 
the  purchaser  as  a  trustee  of  the  purchase-money  for  the 
vendor(c). 

Therefore  the  contract  will  not  be  discharged  by  the 
bankruptcy  of  either  the  vendor(rf)   or  vendee(e),  (U). 

(a)  Francis's  Maziras,  max.  13;  1  Trea.  £q.  chap.  6,  sec*  9.  See 
Callaway  v.  Ward,  1  Yes.  318,  cited. 

(6)  Atcherley  o.  Yemon,  10  Mod.  618 ;  Davie  v.  Beardsham,  1 
Cha.  Ca.  39 ;  and  Lady  Fohaine's  case,  cited  ibid. ;  and  see  1  Term 
Rep.  601 ;  and  Green  v.  Smith,  1  Atk.  672. 

(c)  Green  v.  Smith,  vln  supra ;  Follexfen  o.  Moore,  3  A^k.  272. 

{d)  Orlehar  t».  Fletcher,  1  F.  Wras.  737.  The  observation  in 
Goodwin  v.  Lightbody,  1  Dan.  166,  appears  to  be  inaccurate. 

(e)  See  3  Yes.  jun.  266 ;  and  Bowles  v,  Rogers,  6  Yes.  jun.  96,  n. ; 
Whitworth  v.  Davis,  1  Yes.  &  Bea  646. 

■■      I  ■ I  ■   -    1  - n>     .         I   ■  ■      ^       . .  I  ■    - t 

(I)  A  lessee  insured  his  house,  the  lease  expired,  and  he  contracted 
for  a  new  lease.  Then  the  house  was  burned,  and  the  office  insisted 
that  at  the  time  of  burning  it  was  not  the  plaintiff's  house  ;  but  Lord 
Chancellor  King,  and  afterwards  the  House  of  Lords,  held  otherwise. 
See  printed  cases,  Dom.  Proc.  1730. 

(II)  As  to  the  effect  of  an  extent  subsequently  to  a  contract,  see  Rex 
V,  Snow,  1  Frice,  220,  cited. 

—  ■        ■  ■      I         — ^—i #»— i—  I      ■ !■■ I     I.    ■■      -         .  ■  I  ] .1  —II      ■      I  I. 

(114)  See  Craig  v.  Leilie,  3  Wheat.  678. 

(♦171) 
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(*)But  an  act  of  bankruptcy,  upon  which  a  commission 
has  not  issued,  will  prevent  the  execution  of  the  agree- 
ment, as  neither  a  buyer  nor  a  seller  can  be  assured  that  a 
commission  may  not  issue  in  due  time,  in  which  case 
he  could  not  retain  the  estate  or  money  against  the 
assignees(X). 

The  Bankrupt  Act,  6  Geo.  4(g'),  enacts,  that  if  any 
bankrupt  shall  have  entered  into  any  agreement  for  the 
purchase  of  any  estate  or  interest  in  land,  the  vendor 
thereof,  or  any  person  claiming  under  him,  if  the  assig- 
nees of  such  bankrupt  shall  not  (upon  being  thereto 
required)  elect  whether  they  will  abide  by  and  execate 
such  agreement,  or  abandon  the  same,  shall  be  entided 
to  apply  by  petition  to  the  ^Td  Chancellor,  who  may 
thereupon  order  them  to  deliver  up  the  said  agreement, 
and  the  possession  of  the  premises,  to  the  vendor,  or 
person  claiming  under  him,  or  may  make  such  other  order 
therein  .as  he  shall  think  fit. 

The  death  of  the  vendor  or  vendee  before  the  convey- 
ance(A)  or  surrender(i),  or  even  before  the  time  agreed  upon 
for  completing  the  contract,  is  in  equity  immaterial(Ap). 

If  the  vendor  die  before  payment  of  the  purchase- 
money,  it  will  go  to  his  executors,  and  form  part  of  his 
assets(/) ;  and  even  if  a  vendor  reserve  the  purchase- 
money,  paya1i)le  as  he  shall  appoint  by  an  instrument, 

(/)  Lowes  V.  Lush,  Franklin  v.  Lord  Brownlow,  14  Yes.  juD.  547, 
650. 

(g)  c.  16,  8.  76. 

(h)  Paul  V.  Wilkins,  Toth.  106. 

(«)  Barker  v.  Hill,  2  Cha.  Rep.  1 13. 

(fc)  Winged  v.  Lefebury,  2  Eq.  Ca.  Abr.  32,  pi.  43 ;  cases  cited 
anUf  n.  (6). 

(I)  Sikes  V.  Lister,  5  Vin.  Abr.  541,  pi.  28;  Baden  v.  Earl  of  Pem- 
broke, 2  Vem.  213;  Bubb's  case,  2  Freem.  38;  Smith  v.  Hibbard, 
2  Dick.  712 ;  Foley  v.  Percival,  4  Bro.  G.  C.  419 ;  and  see  Gilb.  Lex 
Praetor.  243. 

(♦172) 
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executed  in  a  particular  manner,  and  afterwards  exercise 
(*)his  power,  the  money  will,  as  between  his  creditors  and 
appointees,  be  assets(m). 

If  the  estate  is  under  a  contract  for  sale  at  the  date  of 
the  will,  a  devise  of  it  to  be  sold  for  a  charity,  will  not 
give  the  purchase-money  to  the  charity,  in  consequence 
of  the  mortmain  act,  as  it  is  called(n),  although  this 
point  was  in  the  first  instance  otherwise  decided(o)(116). 

A  vendee  being  actually  seised  of  the  estate  in  contem- 
plation of  equity,  must,  as  we  shall  hereafter  see,  bear 
any  loss  which  may  happen  to  the  estate  between  the 
agreement  and  conveyance,  and  will  be  entitled  to  any 
benefit  which  may  accrue  to  it  in  the  interim(jt?) ;  but  if 
he  obtain  possession  of  the  estate  before  he  has  paid  the 
purchase-money,  and  begin  to  cut  timber,  equity  will 
grant  an  injunction  against  him(q). 

If  the  purchaser  was  tenant  at  will  of  tiie  estate,  the 
contract  determines  the  tenancy.  And  even  if  he  was 
tenant  for  a  term  certain,  the  agreement  determines  the 
relation  of  landlord  and  tenant,  and  in  equity,  at  least, 
the  landlord  cannot  call  for  rent(r). 

It  is  a^consequence  of  the  same  rule,  that  a  purchaser 
may  sell  or  charge  the  estate,  before  the  conveyance  is 
executed (^)(11 6)  ;  but  a  person  claiming  under  him  must 

(m)  Thompson  «.  Towne,  2  Yeni.  319 ;  466. 

(n)  Harrison  v.  Harrison,  1  Russ.  and  Myl.  71 ;  1  Taunt  278« 

(o)   Middleton  v.  Spicer,  1  Bro*  C.  C.  201. ' 

(p)  See  poff I  cb«  6« 

{q)  Crockford  v.  Alexander,  16  Yes.  jun.  138. 

(r)  Daniels  v.  Davison,  16  Yes.  jun*  249. 

(•)  Seton  V.  Slade,  7  Yes.  jun.  265 ;  and  see  1  Yes.  220 ;  and  6 
Yes.  Jan.  352.  Wood  v.  Ghriffith,  12  Feb.  1818.  MS.  see  post. ;  2 
Boll  &  Beat.  622. 

(115)  See  BaptUt  AB$oeiaiian  Y.  Harfa^jas.  4  Wheat  1 ;  and  note 
I.  of  the  appendix  to  the  same  yolurae,  on  the  subject  of  charitable  be- 
quests, where  the  principal  authoritied  relating  to  charities  are  collected. 

(116)  See  Bwion  ▼.  AwAtofi,  4  Des.  878. 
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submit  to  perforin  the  agreement  in  totOy  or  he  cannot  be 
relieved(<). 

(*)So  he  may  devise  the  estate,  if  freehold(tf)(l  17),  be- 
fore the  conveyance  ;  and  if  copyhold,  before  the  surren- 
der(t^)  ;  and  that  ,although  the  estate  is  contracted  for  at 
a  future  day(2:),  or  the  contract  is  entered  into  by  a  trus- 
tee for  him(y) ;  and  the  devisee  will  be  entitled  to  have 
the  estate  paid  for  out  of  the  personal  estate  of  the  pur- 
chaser(2:)(118). 

If  a  contractor  for  an  estate  by  his  will  give  a  legacy, 
which  he  directs  to  be  raised  by  sale  of  the  estate,  and 
the  contract  is  afterwards  vacated,  the  legacy  will  be 
payable  out  of  the  general  assets(a). 

The  rule  that  an  estate  contracted  for  may  be  devised 
before  it  is  conveyed  or  surrendered  to  the  purchaser,  has 
now  become  a  land-mark,  and  could  not  be  shaken  with- 
out endangering  the  titles  to  half  of  the  estates  in  the 
kingdom.     The  applicability  of  the  rule  to  freehold  estates 

(i)  See  Dyer  «•  Pulteney,  Barnard.  Rep.  Cha.  160 ;  a  veiy  particu- 
lar case. 

(tf)  Darris's  case,  3  Salk.  85  ;  Milner  v.  Mills,  Mpse.  123  ;  AUeyn 
V.  Alleyn,  Mose.  262;  Atcherley  v.  Yernon,  10  Mod.  518  ;  Gibson  v. 
Lord  Montfort,  1  Yes.  485. 

(to)  Davie  v.  Beardsham,  1  Cha.  Ca.  39 ;  Neb.  Cha.  Rep.  76 ;  3 
Cha.  Rep.  2  ;  Greenhill  v.  Greenhill,  2  Yern.  679  ;  Free.  Cha.  329  ; 
Atcherley  v.  Yernon,  10  Mod.  518;  Robson  v*  Brown,  Oct  1740,  S. 
P. ;  and  see  9  Yes.  jun.  510. 

(x)  Commissioner  Trimuel's  case,  Mose.  265,  cited  ;  and  see  Atch- 
erley V.  Yernon,  10  Mod.  518 ;  Gibson  o.  Lord  Montfort,  1  Yes.  485. 

(y)  Greenhill  v.  Greenhill,  2  Yern.  679. 

(z)  Milner  v.  Mills,  Mose.  123  ;  Broome  v.  Monck,  10  Yes.  jan. 
597. 

(a)  Fowler  v.  Willoughby,  2  Sim.  and  Stu.  354.  Qu.  When  was 
the  contract  rescinded  ?  The  legacy  was  considered  a  demonstrative 
one. 


(117)  See  M'Kinnonv.  Thompson^S  Johns.  Ch.  Rep.  307,310. 
Livingston  y.  Jfevokirk^  3  Johns.  Ch.  Rep.  312,  316. 

(118)  See  lAvingnUm  v.  AwAwrlr,  3  Johns.  Ch.  Rep.  316. 
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bats,  I  believe^  never  been  questioned,  but  in  Ardesoife 
V.  Bennet(6),  where  the  point  arose  as  to  a  copyhold 
estate,  Sir  Thomas  Sewell  decided  the  case  on  another 
ground,  and  appears  to  have  avoided  sanctioning  the  rule 
in  question  ;  and  in  a  manuscript  note  of  this  case  by  the 
name  of  Wilson  v.  Bennet,  it  is  said  that  the  Master  of 
(*)the  Roils  was  of  opinion  that  the  copyhold  estate  did 
not  pass  by  the  will.  This  opinion  was  clearly  extra-judi- 
cial, and  cannot  be  deemed  subversive  of  the  numerous 
cases  which  have  established  the  contrary  doctrine  ;  and, 
indeed,  in  a  case  before  Sir  Thomas  Sewell,  a  few  years 
after  that  of  Ardesoife  v.  Bennet,  he  seems  to  allude  to  a 
devise  of  a  copyhold  estate  contracted  for,  as  sanctioned 
by  practice(c). 

An  estate  contracted  for  will  pass  by  a  general  devise 
of  all  the  lands  purchased  by  the  testator,  although  he  may 
have  purchased  some  estates  which  have  been  actually 
conveyed  to  him,  and  would  therefore  of  themselves 
satisfy  the  words  of  the  will(rf). 

On  the  other  hand,  it  seems  that  estates  recently  pur- 
chased and  actually  conveyed^  will  pass  with  estates  con- 
tracted for,  by  a  general  devise  of  all  the  manors,  &c.  for 
the  purchase  whereof  the  testator  has  already  contracted 
and  agreed(e)(I).  But  a  devise  of  estates  "  for  the 
purchase  whereof  the  testator  has  only  contracted  and 
agreed,"  would  not  pass  estates  actually  conveyed  to  him 

(fc)  2  Dick.  403  ;  and  see  16  Yes.  juD.  391,  392,  u. 

(c)  Floyd  V.  Aldridge,  17T7,  6  East,  137,  cited  ;  and  see  Vernon  v. 
TernoD,  7  East,  8. 

(d)  Atcherly  «•  Vernon,  10  Mod.  618. 

(e)  St  John  v.  Bishop  of  Winton,  Cowp.  94;  Lofii,  113,  349,  S. 
C. ;  and  2  Blaekst.  930. 

(I)  This,  however,  must  depend  upon  the  particular  circumstances  of 
each  case.     The  case  referred  to  can  scarcely  be  cited  as  a  binding 
authority  establishing  a  general  rule.     It  seems  that  the  House  of  Lords 
was  taken  by  surprise  in  affirming  the  judgment. 
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before  the  will,  unless  perhaps  they  were  recendj  pur- 
chased,  and  the  testator  had  not  contracted  for  anj  other 
estate. 

If  a  man  possessed  of  a  term  of  years  contract  for  the 
purchase  of  the  inheritance,  the  term,  by  construction  of 
equity,  instantly  attends  the  inheritance ;  and  therefore, 
by  a  de?be  of  the  estate  subsequently  to  the  contract,  the 
(*)fee*simple  would  pass,  although  not  actually  conveyed, 
and  the  term  as  attendant*bn  it(/). 

And  if  the  purchaser  had,  previously  to  the  purchase, 
made  his  will,  by  a  general  bequest  in  which  the  term 
would  have  passed,  yet  the  legatee  will  not  be  entitled  to 
it,  although  the  bequest  be  not  expressly  revoked ;  because 
the  term,  by  the  construction  of  equity,  attended  the 
inheritance  immediately  on  the  purchase  of  the  fee,  and 
it  must  therefore  follow  it  in  its  devolution  on  the  heir 
or  devisee(g). 

The  relation  of  vendor  and  purchaser  in  such  a  case, 
where  it  is  formed  by  a  conveyance  of  the  inheritance, 
puts  an  end  to  the  covenants,  though  ever  so  large  and 
general,  which  existed  between  lessor  and  lessee(A). 

The  same  rule,  it  seems,  must  prevail  where  the  term  is 
even  specifically  bequeathed;  for  if  the  fee  had  been 
actually  ccmveyed,  the  conveyanc  ewould  have  operated 
as  a  reyocation(t)  ;  and  as  the  vendee  is  seised  of  the  fee 
in  contemplation  of  equity,  although  the  conveyance  be 
not  executed,  the  same  rules  ought  to  be  adhered  to  in 
each  case. 

Although  the  estate  may,  subsequently  to  the  will,  be 

(/)  Per  Sir  Wm.  Grant,  in  Capel  v.  Girdler,  Rolls,  16  Maj  1804, 
MS. ;  9  Tea.  jun.  609  ;  Cooke  v.  Cooke,  2  Atk.  67. 
(g)  Capel  V.  Girdler,  tf6t  b^p. 
(h)  See  1  Bligh,  69. 

(t)  Galton  V.  Hancock,  2  Atk.  424,  427,  430. 
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conveyed,  or  surrendered,  either  to  the  purchaser(fe),  or  to 
a  trustee  for  h]m(/),  yet  that  will  not  operate  as  a  revocation 
of  his  will(I).     The  legal  estate  will  of  course  descend  to 

{k)  Parsons  v.  Freeman,  3  Atk.  741 ;  Amb.  116  ;  and  see  1  Yes. 
JUKI.  258 ;  2  Yes.  jun.  429,  602  ;  6  Yes.  jun.  220 ;  8  Yes.  jun.  127 ; 
and  Prideux  v,  Gibbin,  2  Cha.  Ca.  144. 

(/)  Jenkinson  o.  Watts,  Lofil,  609,  reported  ;  cited  nom.  Watts  v. 
Fullartoo,  Dougl.  718 ;  Rose  v.  Cunynghame,  1 1  Yes.  jun.  650. 


(I)  In  Brydges  v.  Duchess  of  Chandos,  2  Yes.  jun.  429,  Lord  Rosslyn, 
in  treating  of  this  point,  said,  "  Another  case  is  supposed  to  arise,  in 
which  this  Court  determines  upon  a  principle  of  equity,  it  is  not  said 
directly  against  the  rule  of  law,  but  without  attending  to  what  the  law 
would  be ;  that  is  the  case  where  an  equitable  estate  is  devised,  and 
after  the  will  the  legal  estate  is  taken,  the  Court  has  said  that  does  not 
revoke  the  will.  It  is  difficult  to  state  that,  at  this  time  of  day,  in  a 
court  of  law,  which  could  not  look  at  the  equitable  interest,  but  looks 
only  at  the  legal ;  but  as  the  legal  interest  is  only  a  shadow,  the  justice 
of  the  case  is  very  evident ;  but  it  is  a  decision  in  conformity  to  the  like 
case  at  law.  The  very  case  occurred  at  law  in  Roll.  Abr.  616,  pi.  3. 
Cetiui  que  use,  before  the  sialtUe  of  uaea^  devises ;  afterwards  the  feoffees 
made  a  feoffment  of  the  land  to  the  use  of  the  devisor  ;  and  after  the 
statute  the  devisor  dies ;  the  land  shall  pass  by  the  devise ;  because, 
after  the  feoffment,  the  devisor  had  the  same  use  which  he  had  before. 
That  is  exactly  the  case  of  an  equitable  estate  devised,  and  a  convey- 
ance taken  afterwards  of  the  legal  estate ;  and  this  Court  was  so  far 
from  determining  without  considering  what  the  rule  of  law  would  be, 
that  here  is  the  very  point  decided  by  a  court  of  law. 

The  case  referred  to  is  thus  stated  in  Rolle : — '*  Si  home  atanlfeffeea 
a  son  use  devant  le  slatut  de  27  H.  8.  ust  devise  le  ierre  al  auter^  et  puis 
lesfeffee^  font  feffment  del  terre  al  use  del  devisor  et  puis  le  siatut  le 
devisor  morust^  le  Ierre  passera  per  le  devise^  car  apres  le  feffment  le 
devisor  iwoit  mesme  Puse  que  il  avoit  devant.^^ 

The  case  then  appears  to  be  this.  The  cestui  que  use  made  his  will, 
and  the  feofiees  afterwards  made  a  feoffment  of  the  lands  to  his  use ; 
that  is,  enfeoffed  other  persons  to  the  use  of  him.  This  appears  by  the 
reason  given  for  the  decision,  namely,  **  because  after  the  feoffment  the 
devisor  had  the  same  use  which  he  had  before.''  Whereas,  if  the  facts 
of  the  case  were  as  Lord  Rosslyn  supposed,  the  devisor  would,  before 
the  feoffment,  have  been  a  mere  cestui  que  use^  entitled  at  law  to  neither 
jus  in  re,  nor  jus  ad  rem ;  and  after  the  feoffment  he  would  have  been 
TOL.  I*  28 
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(*)the  heir  at  law,  and  he  will  in  equity  be  deemed  a  mere 
trustee  for  the  devisee,  unless  the  devisee,  thinking  the 

actually  clothed  with  the  legal  seisin  of  the  estate ;  the  case,  therefore« 
seems  only  a  decision,  that  where  a  man  devises  an  equitable  estate, 
a  transfer  of  the  legal  estate  to  other  persons,  in  trust  for  him,  is  not 
a  revocation  of  his  will.  And  such  is  still  the  rule  of  law  (Doee.  Pott, 
Dougl.  2d  edit.  710.)  as  well  as  of  equity,  Jenkinson  o.  Watt,  Lofft,  609. 

It  may,  however,  be  objected,  that  the  devbor  did  not  die  till  after 
the  statute  of  uses  ;  and  therefore  admitting  the  force  of  the  foregoing 
remarks,  it  still  appears  that  the  legal  estate  was,  by  the  operation  of 
the  act,  vested  in  the  devisor.  To  this  it  may  be  answered,  that  the 
statute  was  expressly  passed  to  prevent  alienation  of  estates  by  devise, 
although  it  declared  that  wills  made  before  the  statute,  by  persons  who 
were  or  should  be  dead  before  the  1st  of  May  1536,  should  not  be  inva- 
lidated by  the  act.  We  must  therefore  presume  that  the  devisor  died 
before  that  time  ;  otherwise  the  will  would  have  been  void  by  virtue  of 
the  act  itself,  as  was  expressly  decided  in  a  case  where  ccsftti  que  nsc 
before  the  statute  devised  the  use ;  and  then  came  the  statute,  which 
transferred  the  use  into  possession  ;  and  although  the  testator  survived 
the  siatuie  of  toills^  yet  the  operation  of  the  statute  of  uses  was  holden  to 
be  a  revocation,  because  the  use  was  thereby  gone.  1  Roll.  Abr.  616,  (R.) 
pi.  2 ;  Putbury  v.  Trevalion,  Dyer,  142,  b. — Indeed  the  statute  of  uses 
could  not  have  come  in  question  in  the  above  case,  if  the  feoffment  had 
been  made  to  the  devisor  himself. 

Lord  Hardwicke  seems  to  have  construed  the  case  in  Rolle  in  the 
same  manner  as  Lord  Rosslyn  did,  (see  Sparrow  v.  Hardcastle,  3'  Atk. 
798 ;  Ambl.  224),  although  he  appears  to  have  been  struck  with  the 
reason  given  for  the  decision;  in  explanation  of  which,  he  is  i a  Atkyns 
stated  to  have  said,  "  The  use  at  law  was  the  beneficial  and  profitable 
interest,  the  same  as  a  trust  in  equity,  and  which  remained  in  the  same 
manner  atler  the  feoffment  as  before,  and  the  feoffees  there  granted 
the  dry  legal  estate  to  the  devisor."  In  Ambler,  his  Lordship  is  re* 
ported  to  have  said,  **  Thus  the  law  considers  two  interests  in  the 
land  :  the  legal  estate,  and  the  use  :  now  the  use  remains  the  same  at 
the  making  the  devise,  and  at  the  death  of  the  devisor ;  and  therefore 
accepting  the  grant  of  the  feoffees  makes  no  alteration  in  it" 

Lord  Hardwicke's  attempt  to  reconcile  what  he  conceived  to  be  the 
decision  in  this  case,  with  the  reason  given  for  it,  evinces  the  impossi- 
bility of  making  them  consistent.  According  to  his  argument,  the 
equitable  interest  was  not  merged  by  its  union  with  the  legal  estate,  but 
still  subsisted  in  Uie  contemplation  of  law. 

In  the  case  of  Willet  v.  Sandford,  1  Yes.  186,  Lord  Hardwicke 
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estate  did  not  pass  by  the  will,  permit  the  heir  to  take  the 
estate,  and  acquiesce  in  this  for  a  long  while ;  in  which 
case  equity  will  not  relieve  him(m). 

(^)But  in  analogy  to  the  decisions  upon  legal  estates(») 
it  has  been  held,  that  a  devise  of  a  freebpld  estate  con- 
tracted for,  is  revoked  by  a  subsequent  conveyance  to  the 
(*)usual  uses  to  bar  dower(o),  even  where  the  contract 
was  by  paro](p),  but  it  is  difficult  to  say,  ia  the  latter 
case,  that  a  conveyance  to  the  usual  uses -to  bar  dower  is 
not  within  the  contract  of  the  parties.  If,  however,  it 
were  stipulated  in  the  contract  that  the  estate  should  be 
conveyed  to  the  purchaser  in  fee,  or  to  such  uses  as  he 
should  appoint,  a  conveyance  to  uses  to  bar  dower, 
wouJd  not,  it  is  apprehended,  operate  as  a  revocation  of 
the  wilL 

(m)  Davie  v.  Beardsham,  1  Cha.  Ca.  39 ;  and  see  Pigott  v.  Waller, 
7  Vea.  jun.  98. 

(a)  See  Tickner  v.  Tickner,  3  Atk.  742,  cited ;  Kenyoa  v.  Sut- 
too,  2  Yes.  jun.  600,  cited ;  and  Nott  v.  Shirley,  ibid.  604,  n. ;  and 
see  2  Yes.  jun.  429,  600  ;  6  Yes.  jun.  219  ;  8  Yes.  jun.  115,  211  ;  10 
Yes.  jun.  249,  256.  See  also  Luther  t;.  Eidby,  3  P.  Wms.  170,  n.  and 
observe  the  distinction. 

(o)  BawIius  V,  Burgis,  2  Yes.  &  Bea.  382*  There  was  an  appeal 
to  the  Lord  Chancellor,  which  was  for  particular  reasons  withdrawn* 
It  is  a  point  of  great  interest  and  nicety. 

(p)  Ward  V.  Moore,  4  Madd.  368. 

classed  the  different  interests  in  land  into  three  kinds  :  First,  the  estate 
in  the  land  itself;  the  ancient  common-law  fee.  Secondly,  the  use; 
uhich  was  origincUly  a  creature  of  equity ;  but  since  the  statute  of  uses 
it  draws  the  estate  in  land  to  it ;  so  that  they  are  joined,  and  make  one 
legal  estate.  Thirdly,  the  trust ;  which  the  common  law  takes  no  notice 
off  but  which  carries  the  beneficial  interests  and  profits  into  this  courts 
and  is  stili  a  creature  of  equity,  as  the  use  was  before  the  statute. 

This  judicious  classification  proves  (what  indeed  could  not  be  doubt- 
ed), that  the  true  principles  of  this  subject  were  familiar  to  this  great 
master  of  equity,  and  that  he  was  led  into  a  false  argument  by  endeav- 
oring to  account  for  a  principle  which  did  not  exist. 

Upon  the  point  in  this  note,  see  further,  n.  (a)  to  2  Yes.  &  Bea.  385, 

and  note(I)  to  Treat.  Powers,  5th  edit.  p.  155. 
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Estates  contracted  for  after  the  will,  will  not  pass  by 
it(9)(119) ;  nor  will  lands  pass  bj  the  will,  although  con* 
veyed  to  the  purchaser  subsequent  to  his  will  in  pursu- 
ance of  a  contract  prior  to  the  mllj  unless  it  was  a  valid 
binding  contract (r).  But  in  these  cases  the  heir  at  law 
will  be  entitled  to  the  estate  for  his  own  benefit,  (*)aiid 
if  not  paid  for,  the  purchase-money  must  be  paid  out  of 
the  personal  estate  of  his  ancestor(5),  and  that,  although 
he  unite  in  himself  the  three  characters  of  vendor,  heir, 
and  executor(t).  The  estate  will,  however,  be  assets  in 
the  hands  of  the  heir. 

So  if  the  purchaser  die  intestate,  the  heir  will  in  like 
manner  be  entitled  to  have  the  estate  purchased  for 
him(120)  :  and  if  his  ancestor  die  before  the  conveyance 

(9)  Langford  0.  Pitt,  2  P.  Wms.  629  ;  Allejn  v.  Alleyn,  Mose.  262 ; 
Potter  V.  Potter,  1  Y«s.  437 ;  and  see  1  Atk.  573  ;  White  v.  White,  2 
Dick.  622 ;  Reg.  Lib.  B.  1776,  fol.  650. 

(r)  Rose  v.  Gunynghame,  1 1  Yes.  jun.  50. 

(«)  Milner  v.  Mills,  Mose.  123 ;  and  see  2  P.  Wms.  632 ;  3  P. 
Wms.  224 ;  Broome  v.  Monck,  10  Yes.  jun.  597. 

(0  Coppia  V.  Coppin,  Se).  Cha.  Ca.  28;  2  P.  Wms.  291. 


(119)  See  Jackson  v.  Potter^  9  Johns.  Rep.  312.  Jiggits  v.  Jlfcuuy, 
1  Murph.  258.  Johnson  v.  Hanlty^  Tay.  305.  Cogdell  v.  Cogddl,  3 
Des.  346.  Livingston  v.  Aeu^JbVA;,  3  Johns.  Ch.  Rep.  312.  Smiik  t. 
Codrington^  8  Crancb,  66.  M'Kinnon  v.  Thompson^  3  Johoa*  Ch. 
Rep.  307.  Burke  y.  Young's  Les.  2  Serg.  &  Rawie,  387.  Under 
the  statute  of  Ftrgtnta,  relating  to  wills,  afler  acquired  lands  may  pass 
by  will,  provided  such  be  the  clear  intention  of  the  testator.  Smiih  r. 
Codringlons  ut  supra.  It  is  a  rule  of  the  common  law,  that  a  wtU,  as 
to  lands,  speaks  at  its  date,  apd  as  to  personal  property,  at  the  time  of 
the  testator's  death.  Id. 

(120)  Champion  v.  Brown,  6  Johns.  Ch.  Rep.  398,  402.  Livrng- 
ston  V.  J>tewkirky  3  Johns.  Ch.  Rep.  312. 

"  In  Pennsylvania,  having  no  Court  of  Equity,  we  are  coropeUed  to 
consider  that  as  done,  which  Chancery  would  enforce  the  perforaaance 
of,  and  this  is  the  reason  why  an  action  of  ejectment  may  be  supported 
in  this  state  on  an  equitable  title.  Per  Gibson,  J.  in  Yincent  v.  Huff« 
4  S.  &  R.  301,    Therefore,  where  one  has  contracted  for  the  purchase 

(*180) 


THE  CONTRACT. 


221 


IS  executed,  the  heir  may  devise,  charge,  or  sell  the  es- 
tate, in  the  same  manner  as  the  ancestor  himself  might 
have  done(ti). 

If  the  executor  complete  the  purchase,  and  take  the 
conveyance  in  his  own  name,  he  will  be  a  trustee  for  the 
heir  or  devisee(t?).  And  if  the  assets  cannot  be  got  in, 
and  the  real  representative  pay  for  the  land  out  of  his 
own  pocket,  he  may  afterwards  call  upon  the  personal 
estate  to  reimburse  him(:{:).  So,  if  the  personal  estate  is 
insufficient  to  perform  the  contract,  and  the  agreement 

(«)  LaDgford  v.  Pitt,  2  P.  Wnifl.  629. 
(v)  Allejn  V.  Alleyu,  Mose.  262. 

(x)  See  10  Yes.  jun.  614,  616. 

-  —      ~  ...      -     — 

of  land,  paid  the  mouey  and  received  possession,  he  is  regarded  in 
the  light  of  a  vendee  with  a  deed  executed  and  delivered  to  him. 
Mood  J  9.  Vandyke,  4  Binn.  41.  But,  where  the  plaintiff  claiming  under 
an  equitable  title,  had  been  in  possession ;  and  had  made  improve- 
ments ;  but  had  not  paid  or  tendered  the  purchase  money ;  and  the 
Court  at  the  trial  laid  it  down  in  general  terms  only,  that  if  the  purchase 
money  was  paid,  the  plaintiff  might  recover,  yet  because  the  converse  of 
the  proposition  was  not  stated  to  the  jury,  the  Court  ordered  a  new  trial. 
4  S.  &  R.  298,  9Upra.  . 

The  point  decided  in  Harris  v.  Bell,  10  S.  &  R.  39.  was,  that  if  no 
time  be  stipulated  in  the  agreement  for  the  sale  in  respect  to  the  pos- 
session ;  but  the  vendee  is  permitted  by  the  vendor  to  take  possession 
before  the  time  agreed  upon  for  the  payment  of  the  money ;  the  money 
not  being  paid,  the  vendor  forcibly  regains  the  possession  :  held,  that 
the  vendee  was.  entitled  to  recover  the  possession  without  a  previous 
tender  of  the  purchase  money,  on  the  ground,  that  the  vendor  having 
put  the  vendee  into  possession  before  payment  of  the  money,  it  amount- 
ed to  a  waiver  of  the  payment.  But  ejectment  is  in  the  nature  of  a  bill 
for  specific  performance  ;  but  if  the  vendee  declines  paying  the  purchase 
money  ;  and  the  time  has  elapsed,  the  vendor  can  recover  the  posses- 
sion. The  remedies  for  vendor  and  vendee,  are  mutual ;  for  ejectment 
will  lie  against  vendor  by  vendee  on  articles  of  agreement,  afler  tender 
of  the  purchase  money.  4  Binn.  177.  And  where  the  vendee  has 
paid  part  of  the  money  ;  and  declined  payment  of  the  residue,  still  the 
vendor  may  recover  in  ejectment  in  such  case.  Martin  v*  Willink  et 
aL  7  S.  &  R.  297. 
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is  on  that  account  rescinded,  yet  the  heir  or  devisee  will, 
it  should  seem,  be  entitled  to  the  personalty  as  far  39  it 
extends.     And  it  has  been  decided,  that  if  by  reason  0/ 
the  complication  of  the  testator's  affairs,  the  purchase- 
money  cannot  be  immediately  paid,  and  the  vendor  {or 
that  reason  rescinds  the  contract,  yet  on  the  coming  in 
of  the  assets,  the  devisee  of  the  estate  contracted  for  may 
compel  the  executor  to  lay  out  the  purchase-money  in  the 
purchase  of  other  estates  for  his  benefit(jf). 

But  if  the  heir  not  being  entitled  to  have  the  estate 
paid  for  out  of  the  perSbnal  estate,  actually  obtain  and 
(*)apply  the  personal  estate  in  payment  of  the  purchase- 
money,  the  persons  entitled  to  the  personal  estate  will 
not  be  entitled  to  the  land,  but  only  to  a  charge  on  it  for 
the  amount  of  the  money  wrongly  applied(z). 

Any  codicil  executed  according  to  the  statute  of  frauds 
will  amount  to  a  re-publication  of  a  prior  will  of  lands ; 
and  therefore,  if  a  purchaser,  previously  to  a  contract, 
make  a  general  devise  of  all  his  lands,  and  after  the  con- 
tract execute  a  codicil,  according  to  the  statute  of  frauds, 
unless  an  intention  appear  not  to  affect  it(a),  the  after- 
purchased  estate  will  pass  under  the  devise  in  the  will(121), 

(y)  Wbittaker  u.  Whittaker,  4  Bro.  C.  C.  31 ;  Broome  «.  Monck, 
10  Ves.  jun.  697.  Vide  infra.    See  Mark  v.  Willinglon,  1  Beattj,  128. 

{z)  Savage  v.  Carroll,  1  Ball.  &  Beatty,  266.  See  poaU  ch.  16, 
8.  3. 

(a)  Lady  Strathmore  o.  Bowes,  7  Term.  Rep.  482  ;  2  Bos.  &  PulL 
500  ;  Smith  v.  Dearmer,  3  Tou.  &  Jerv.  278.  MonypoDny  r.  Bristow,  2 
Russ.  &  Myl.  117. 


(121)  The  republicatioD  of  a  will,  to  be  effectual  to  pass  lands  ac- 
quired subsequently  to  the  will,  must  be  attended  with  all  the  legal  for- 
malities.  Jackson  v.  Potter,  9  Johns.  Rep.  312.  Jackson  v.  HoUo- 
way,  7  Johns.  Rep.  394.  See  Burke  v.  Young*8  Les.  2  Serg.  & 
Rawle,  387.  In  South  Carolina,  so  far  as  regards  personal  property 
acquired  after  the  will,  a  republication  need  not  be  in  writing,  or  in  any 
particular  form  ;  but  the  rule  in  regard  to  real  estate  is  otherwise.  Cog- 
ddl  y.  Cogdell,  3  Des.  366. 
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although  legacies  only  are  given  by  the  codicil^  and  ho  no- 
tice is  taken  of  the  estate(A). 

It  has  been  thought  that  this  rule  would  not  apply 
where  the  devise  in  the  will  is  of  "  the  estates  of  which 
I  am  now  seised ;"  but  the  codicil  makes  the  will  speak 
as  from  the  date  of  the  codicil,  and  therefore  there  seems 
to  be  no  solid  ground  for  the  supposed  distinction. 

And  if  a  purchaser,  previously  to  a  contract,  by  a  will 
duly  executed  according  to  the  statute,  direct  his  after- 
purchased  lands  to  be  conveyed  to  the  uses  of  his  will 
and  make  a  provision  for  his  heir  at  law,  and  afterwards 
die  without  republishing  his  will,  and  the  after-pur- 
chased lands  devolve  on  the  heir  at  law,  equity  will  put 
the  heir  to  his  election,  and  not  permit  him  to  take  both 
the  descended  estate,  and  the  provision  made  for  him  by 
the  will(c).  But  to  raise  a  case  of  election  the  words 
(*)mu6t  be  unequivocal ;  and  therefore  a  direction  to  exe- 
cutors to  sell  whatever  real  estates  the  testator  might  die 
possessed  of,  was  held  not  to  mean  after-purchased 
estates(rf).  And  yet  a  devise  and  bequest  of  all  my 
estate,  rent  and  effects,  real  and  personal,  which  I  shall 
die  possessed  of,  has  since  been  decided  to  have  that 
operation(e). 

In  purchasing,  therefore,  of  an  heir  at  law  who  claims 
an  estate  conveyed  to  his  ancestor  after  the  date  of  his 
will,  the  purchaser  should  be  satisfied  of  three  points : 
viz.  1st,  That  the  contract  was  not  entered  into  by  the 
testator  previously  to  making  his  will.     2dly,  That  no 

(6)  Barnes  v.  Crowe,  1  Ves.  jun.  486  ;  Pigolt  v.  Waller,  7  Ves.  jun. 
98 ;  Goodtitle  v.  Meredith,  2  Mau.  &  Selw.  5 ;  Hulme  v.  Hejgate,  1 
Merr.  285. 

(c)  Thellusson  «•  Woodford,  MS.  13  Tes.  jun.  209,  affirmed  in  Dom. 
Proc.  ;  and  see  Treat  of  Powers,  ch.  6,  sect.  2,  divJ^II. 

(d)  Back  V.  Eett,  1  Jac.  534.    Johnson  v.  Telford,  1  Russ.  &  Myl. 

244. 

(«)  Chuichmaa  v.  Ireland*  1  Rubs.  &  Myl.  250. 
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codicil  was  afterwards  executed  by  him,  according  to  the 
statute  of  frauds,  by  which  the  lands,  although  not  in 
contemplation,  passed.  And,  3dly,  If  the  will  affects  to 
pass  all  the  estates  which  the  vendor  might  thereafter 
acquire,  that  the  heir  at  law  does  not  take  any  interest 
under  the  will. 

And  here  we  may  observe,  that  if  a  man  make  a  dispo- 
sition by  will  of  all  his  copyhold  estates  generally,  and 
afterwards  purchase  other  copyhold  estates,  and  surrender 
them  to  the  uses  declared  by  his  will(/),  or  even  to  the 
uses  declared  by  his  will  of  and  concerning  the  same(g), 
the  after-purchased  estates  will  pass  under  the  general 
devise,  although  the  will  was  not  re-published.  Therefore, 
where  a  copyhold  estate  has  been  surrendered  to  the  use 
of  a  will,  and  the  purchaser  is  buying  of  the  heir  at  law, 
who  claims  in  the  absence  of  any  devise  subsequently  to 
the  purchase  by  his  ancestor,  he  must  be  satisfied  that  the 
(*)estate  did  not  pass  under  any  general  devise  in  a  will 
prior  to  the  purchase.  This  point  is  not  likely  to  arise, 
since  the  act  for  rendering  a  surrender  to  a  will  iftmeces- 
sary(A). 

From  the  time  of  the  contract,  the  purchaser,  and  not 
the  vendor,  being  owner  of  the  estate  in  equity,  it  follows, 
that  if  a  man  devise  his  estate,  and  afterwards  contract 
for  the  sale  of  it,  the  devise  will  thereby  be  revoked  tn 
€9M%(t)(122). 

(/)  Ueylyn,  v.  Hejlyn,  Cowp.  130 ;  Lofil,  604.  This  point  liaa 
since  been  so  decided  at  nUi  prius. 

(g)  Attorney-general  v.  Vigor,  8  Yea.  jun.  256.  See  Smart  v.  Pni- 
jean,  6  Yes.  jiin.  565  ;  and  the  last  ed.  of  Gilbert  on  Uses,  n.  (5),  p.  72. 

(h)  55  Geo.  3.  c.  192. 

(t)  Ryder  v.  Wager,  and  Cotter  v.  Layer,  2  P.  Wms.  332,  623  ; 
and  see  2  Yes.  jun.  436;  Yawser  v.  Jeffrey,  16  Yes.  juo.  519;  3 
Russ.  479. 

(122)  It  is  a  settled  principle  in  equity,  that  if  a  conveyance  be  only 
for  a  partial  purpose,  as  to  introduce  a  charge  upon  the  estate*  and  does 
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And  even  where  an  estate  was  by  a  will  directBd  to  be 
sold,  and  the  money  to  be  paid  to  certain  persons,  and  the 
testator  himself  afterwards  sold  the  estate,  it  was  held, 
that  the  legatees  were  not  entitled  to  the  money  produced 
by  the  salef}'). 

If,  however,  an  agreement  be  such  as  a  court  of  equity 
will  not  carry  into  execution  against  the  representatives, 
there  seems  ground  to  contend  that  it  will  not  revoke  the 
will,  because  the  agreement  canf  operate  as  a  revocation  in 
equity  only  ;  and  therefore,  if  equity  will  not  sustain  the 
agreement  in  respect  of  which  the  will  is  held  to  be  re- 
voked, there  appears  to  be  no  solid  reason  why  the  devise 
of  the  estate  should  not  take  effect.  In  Onions  v.  Tyrer(fc) 
the  LfOrd  Chancellor  held,  that  a  second  will,  devising 
lands  to  the  same  person  as  the  former,  and  revoking  all 
former  wills,  but  not  duly  executed,  should  never  revoke 
the  former  will  so  as  to  let  in  the  heir ;  nay,  if  by  the 
latter  will  the  premises  in  questioth  had  been  given  to  a  third 
person^  it  should  never  have  let  in  the  heir,  in  regard  the 
meaning  of  tlie  second  will  was  to  give  the  second  devisee 
tohat  it  had  taken  from  the  fir  st,  without  any  consideration 
(^yiad  to  the  heir ;  and  if  tJie  second  devisee  took  nothings 
the  first  would  have  lost  nothing. 

These  principles  ought,  perhaps,  to  be  referred  to  the 
words  of  the  statute  of  frauds(/) ;  but  still  as  an  agree- 
ment is  only  an  equitable  revocation,  the  same  reasoning 
applies  to  the  case  before  us.  Where  a  man  contracts  for 
the  sale  of  his  estate,  he  intends  to  increase  his  personal 

( j)  Araald  v.  Arnald,  1   Bro.  C.  C.  401 ;  2  Dick.  645.     Eeobol4 
«.  Roadknigbt,  1  Rusa.  &  Myl.  677 ;  1  Toml.  492. 
{k)  IP.  Wms.  345.     See  7  Ves.  jun.  379, 
(/)  See  Pow.  Dev.  641. 

DOt  afiect  the  interest  of  the  testator  beyond  that  special  purpose,  it  is 
only  a  partial  revocation  of  the  will ;  and  equity  will  hold  the  party  a 
trustee,  not  for  the  heir,  but  for  the  devisee.  Livingston  v.  LivingMion^ 
3  Johns.  Ch.  Rep.  155.  per  KENT. 

vol..  I.  29      -  (*184) 
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estate,  and  not  to  benefit  his  heir ;  and  if  the  Court  will 
not  carry  the  agreement  into  a  specific  execution  for  the 
benefit  of  the  personal  estate,  ^'  the  personal  estate  takes 
nothing,  and  the  devisee  can  have  lost  nothing." 
«  In  ^he  two  cases(m)  in  which  it  has  been  holden,  that 
an  agreement  will  revoke  a  will  in  equity,  it  makes  a  tenn 
of  the  proposition,  that  the  agreement  amounts  in  equity 
to  a  conveyance.  And  it  should  seem  that  Lord  Eldon 
was  of  this  opinion,  for  in  KnoUys  v.  Alcock(n),  where  it 
was  contended  that  an  agreement  in  equity  is  a  revocation 
only  where  it  can  be  performed,  his  Lordship  did  not 
«  deny  the  rule  as  stated,  but  showed,  that  the  agreement 
in  that  case  was  such  as  equity  would  perform(o),  (I) ; 
and  in  Clynn  v.  h\tt\er(p)y  Lord  Mansfield  laid  it  down, 
that  covenants  had  never  been  allowed  to  be  revocations, 
unless  where  the  covenantee  has  a  right  to  a  specific  per* 
formance. 

(*)  Whether  an  abandonment  of  an  agreement  will  prevent 
the  contract  from  operating  as  a  revocation  of  a  prior  vnll, 
seems  to  be  a  more  doubtful  point.  In  the  case  of  Knollys 
V.  Alcock,  before  referred  to,  it  was  also  contended,  that 
an  agreement  which  was  abandoned  was  not  a  revocaticm 
in  equity ;  but  Lord  Eldon  said,  he  did  not  admit,  that  if 
there  is  an  agreement  in  equity  which  at  the  moment  is 
a  completely  operative  revocation,  a  subsequent  abandon- 

(m)  Ryder  v.  Wager,  and  Cotter  v.  Layer,  «&t  wp. 

(n)  7  Ye^»  jun.  558.  There  was  an  appeal  from  the  decision  in  this 
case,  which  has  been  compromised ;  and  see  Mayor  v.  Gowlandt  2 
Dick.  563.     See  also  2  Yes.  jun.  436. 

(o)  See  Savage  v.  Taylor,  C  ases  T.  Talb.  234. 

{p)  1  Blackst.  345. 


(I)  It  appears  by  an  abstract  of  the  title  to  the  estate,  in  respect  of 
which  the  litigation  in  Savage  v.  Taylor  was  commenced,  that  the  heir 
at  law  of  the  testator,  in  his  answer  to  the  bill  of  the  devisee,  insisted 
that  if  the  will  was  originally  valid,  yet  it  was  revoked  by  the  articles 
for  sale,  although  the  Court  ought  not  to  carry  (hem  into  execution. 
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ment  will  of  necessity  set  up  the  will.  His  Lordship 
added,  that  he  did  not  say  whether  it  would  be  so  or  not, 
for  he  was  of  opinion  he  could  not  raise  the  question  in  the 
case  before  him,  as  the  agreement  was  never  abandoned. 
Sir  Wm.  Grant  upon  the  same  point  said,  that  he  very 
much  doubted  whether  the  abandonment  of  the  contract 
in  the  testator's  life-time  would  set  up  the  will  without 
a  republication.  But  where  the  will  is  revoked  at  the  testa- 
Un^s  deaUi  by  the  contract,  of  course  no  subsequent  event 
can  render  the  will  operative  and  effectual(9).  In  the  first 
case  in  the  books(r),  in  which  the  question  arose  whether 
a  covenant  to  convey  an  estate  devised  should  operate 
at  Jaw  as  a  revocation  of  the  will,  it  was  holden,  that  such 
a  covenant  without  more,  was  not  any  revocation  of  the 
will ;  because  perhaps  the  devisor's  intention  would  alter 
before  performaace  of  the  covenant.  At  law,  therefore, 
a  ccmtract  does  not  revoke  the  will ;  but  a  conveyance  in 
pursuance  of  the  contract  would  of  course  operate  as 
a  revocation,  or  to  speak  more  technically,  as  an  ademption. 
Now  it  may  be  contended,  that  the  same  rule  must  pre- 
vail in  equity,  and  that  a  contract  for  sale  ought  not  to 
affect  the  validity  of  a  prior  will,  until  it  is  carried  into 
execution,  or,  which  in  equity  is  tantamount  to  a  convey- 
ance, until  the  Court  decree  a  specific  performance  of  it. 
(*)  While  an  agreement  rests  injierij  and  the  validity  of  it 
has  not  been  acknowledged  by  a  decree,  it  seems  equitable 
that  the  owner  should  be  at  liberty,  with  the  concurrence 
of  the  other  party,  to  alter  his  mind.  Indeed  in  the  ab- 
sence of  intention  there  seems  to  be  no  weighty  distinction 
between  an  agreement  which  has  been  abandoned,  and 
an  agreement  which  equity  will  not  perform.  If  a  man 
make  a  second  will  without  expressly  revoking  the  first, 
and  afterwards  cancel  the  second  will,  the  first  is  revived, 


<9)  Bennett  v.  Lord  Tankerville,  19  Yes.  170. 

(r)  Montague  v.  Jefferies,  1  Ro.  Abr.  615,  (P.)  pi.  3. 
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the  second  will  being  considered  only  intentional(5) ; 
and  although  it  is  true  that  a  will  is  ambulatory  till  the 
death  of  the  testator,  yet  the  same  ground  may  be  taken 
in  support  of  a  will  impliedly  revoked  by  an  agreement 
afterwards  abandoned.  Why  should  not  a  mere  agree- 
ment be  deemed  ambulatory  till  it  is  completed,  when  it 
is  clear  that  the  parties  may  rescind  the  agreement,  and 
the  estate  of  the  devisor  is  not  altered  so  as  to  effect 
a  revocation  at  law  ? 

The  seller  after  the  contract  and  before  the  conveyance 
is  not  considered  so  absolutely  a  trustee  as  to  prevent  the 
estate  from  passing  by  a  devise  by  him,  subsequently  to  the 
contract,  of  his  real  estate  to  trustees  to  se\\(t).  But  where 
an  estate  under  contract  was  devised  expressly  by  name, 
it  was  held  that  the  legal  estate  only  passed  to  enable  the 
devisee  to  carry  the  contract  into  execution,  and  that  the 
devisee  was  not  entitled  to  the  purchase-money  benefi- 
cially(tt).  The  principle  of  this  decision  will  necessarily 
-furnish  many  exceptions  to  the  rule  laid  down  in  the  case 
of  Wall  V.  Bright. 

When  an  estate  is  contracted  to  be  sold,  it  is  in  equity 
(*)considered  as  converted  into  personalty  from  the  time 
of  the  contract(I) ;   and  this  notional  conversion  takes 

(«)  Goodright  v.  Glazier,  4  Burr.  2512. 

(0  Wall  1^.  Bright,  1  Jac.  &  Walk.  490. 

(ti)  KnoUys  v.  Shepherd,  1  Jac.  &  Walk.  499,  cited.  This  *cas6 
was  affirmed  in  1 825  in  Doni.  Proc.  MS.  The  decision  depended  up- 
on the  particular  terms  of  the  devise. 

(I)  The  decision  in  the  case  of  Foley  r.  Percival,  4  Bro.  C.  C.  419, 
seems  to  depend  on  the  personal  estate  having  been  charged  with  the 
legacies ;  and  the  dictum  of  the  Lord  Chancellor,  that  an  estate  con- 
tracted to  be  sold,  is  not  converted  into  personalty,  where  it  will  dis- 
appcHnt  the  testator's  intention  as  to  the  payment  of  legacies  charged 
upon  the  estate  by  his  will,  appears  not  to  be  warranted  by  either 
principle  or  authority.  The  case  of  Comer  o.  Walkley,  2  Dick.  649, 
is  misreported.     See  poHf  ch.  9. 
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place,  although  the  election  to  purchase  rests  merely  with 
the  purchaser(t?)(123). 

Thus  in  a  case  before  Lord  Kenyon,  at  the  Rolls(a:), 
Whitmore  demised  to  Douglas  for  seven  years,  with  a' 
covenant,  that  if  the  tenant,  after  the  29th  of  September 
1761,  and  before  the  29th  of  September  1766,  should 
choose  to  purchase  the  inheritance  for  3,000/.,  Whitmore 
would  convey  to  him(II).  In  1761,  before  any  election, 
Whitmore  died,  and  left  all  his  real  estate  to  Bennett  in 
fee,  and  all  his  personal  estate  to  Bennett  and  his  sister 
equally.  In  1765,  before  the  time  mentioned,  Waller, 
who  purchased  the  lease  and  benefit  of  the  agreement 
from  Douglas,  called  on  Bennett  to  convey  for  3,000/. ; 
which  conevyance  was  made  in  consideration  of  that  sum. 
Afterwards  the  sister  and  her  husband  filed  a  bill  against 
the  representative  of  Bennett,  claiming  a  moiety  of  the 
3,000/.  and  interest,  and  it  was  decreed  accordingly. 

This  case  has  been  recently  followed  by  Lord  Eldon(y). 
But  it  must  be  observed,  that  until  the  option  is  declared, 
the  rents  belong  to  the  heir  or  devisee. 

Upon  the  same  principle  it  has  been  determined,  that 

(fj)  Lawes  v,  Bennett,  7  Yes.  jun.  436  ;  14  Yes.  jun.  596,  cited ; 
S.'C.  cited,  16  Yes.  263,  254,  nom.  Douglas  v*  Whitrong;  Ripley  v. 
Walerworth,  7  Yes.  jun.  426. 

{x)  Whitmore's  case,  ubi  sup, 

(y)  Townley  v,  Bedwell,  14  Yes.  jun.  19. 

(II)  As  to  rights  of  pre-emption  given  by  will,  and  the  mode  in 
which  they  will  be  carried  into  execution,  see  Earl  of  Radnor  v.  Shafto, 
1 1  Yes.  jun.  448  ;  as  to  a  right  of  pre-emption  of  timber,  which  a  lessee 
is  authorized  to  cut  down,  see  Goodtitle  v»  Saville,  16  East,  87. 

(123)  See  Craig  v.  Leslie,  3  Wheat.  663,  577.  Postell  v.  PosteWs 
Exrs.  1  Des.  173.  And  where  the  whole  benefici^  interest  in  the 
land  in  one  case,  or  in  the  money  in  the  other,  belongs  to  the  heir,  or 
devisee,  as  the  case  may  be,  a  court  of  equity  will  permit  him  to  take 
the  money  or  the  land,  at  his  election,  if  he  elect  before  the  conversion 
is  made.      Craig  v.  LesUe^  8  Wheat.  578. 
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(*)if  a  man  having  a  timber  estate,  agree  to  sell  a  given 
quantity  per  annum,  to  be  chosen  by  the  buyer,  although 
the  owner  die,  and  the  option  is  in  the  buyer,  yet  the  tim- 
ber cut  after  the  owner's  death,  however  large  in  quanti- 
ty, will  hfi  part  of  his  personal  estate(z). 

The  rule  established  by  these  decisions  must  frequently 
subvert  the  vendor's  intention ;  where,  therefore,  a  vendor 
intends  the  estate,  as  between  his  real  knd  personal  re- 
presentatives, to  be  deemed  real  estate,  a  declaration  to 
that  effect  should  be  inserted  in  the  agreement  for  sale^ 

Disputes  also  often  arise  between  the  real  and  personal 
representatives,  where  a  person  purchases  an  equity  of 
redemption;  the  real  representative  mostly  claiming  to 
have  the  mortgage  money  paid  off  out  of  the  personal 
estate,  and  the  personal  representative  resisting  the  de- 
mand. Unless  the  mortgage  money  form  part  of  the 
consideration  money  for  the  estate,  or  the  purchaser,  by 
communication  witli  the  mortgagee,  clearly  take  the 
mortgage  debt  on  himself,  as  between  his  heir  and  exe- 
cutor, it  will  be  considered  a  charge  on  the  land ;  the 
mere  covenanting  with  the  mortgagor  to  pay  the  debt, 
vi^ill  not  make  it  his  personal  debt ;  and  consequently  his 
personal  estate,  as  between  the  heir  and  executor,  will 
only  be  the  auxiliary  fund  for  payment  of  it(a)(124). 

In  cases  of  this  nature  equity  always  adverts  to  the 
intention  of  the  purchaser,  and  disputes  on  this  subject 
may  therefore  be  prevented,  by  the  insertion  of  a  short 
declaration  in  the  purchase-deed,  'whether  the  personal 
estate  of  the  purchaser  shall  or  shall  not,  as  between  his 

{z)  See  7  Ves.  jun.  437. 

(a)  Od  thia  point  see  Evelyn  v.  Evelyn,  2  P.  Wms.  659  ;  and  the 
cases  in  Mr.  Cox's  note  ;  to  which  add,  Hamilton  v.  Worley,  2  Yes. 
jun.  62  ;  Wocds%.  Huntingford,  3  Yes.  jun.  128  ;  Buller  v.  BuUer,  5 
Yes.  jun.  617 ;  Waring  v.  Ward,  6  Yes.  jun.  670 ;  and  7  Yes.  jun.  332  ; 
and  Lord  Oxford  v.  Lady  Rodney,  14  Yes.  jun-  417. 

(124)  Duke  of  Cumberland  v.  Codringioth  3  Johns.  €h.  Rep.  229. 
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heir  and  executor,  be  the  primary  fund  for  payment  of 
the  mortgage  money. 

(*)But  (to  return  to  the  point  under  consideration)  if 
upon  the  death  of  the  vendor  a  title  cannot  be  made,  or 
there  was  not  a  perfect  contract,  or  the  Court  should  think 
the  contract  ought  not  to  be  executed,  in  all  these  cases 
there  is  no  conversion  of  real  estate  into  personal  in  consi- 
deration of  the  Court,  upon  which  the  right  of  the  execu- 
tes on  the  one  hand,  and  of  the  heir  or  devisee  on  the 
other,  depends ;  and  therefore  the  estate  will  go  to  the 
heir  at  law  of  the  vendor,  in  the  same  manner  as  if  no 
contract  had  been  entered  into(&),  and  the  heir  or  devisee 
of  the  purchaser  will  not  be  entitled  to  the  money  agreed 
to  be  paid  for  the  lands,  or  to  have  any  other  estate  bought 
for  him(c).  For  although  the  purchaser  himself,  if  alive, 
might  elect  to  tafke  the  estate  with  the  bad  tit\e(d)j  yet 
where  he  is  dead  the  Court  cannot  speculate  upon  what 
be  would  or  would  not  have  done ;  but,  in  these  cases, 
the  inquiry  must  be,  whether  at  his  death  a  contract 
existed,  by  which  he  was  bound,  and  which  he  would 
be  compelled  to  perform.  That  alone  can  give  the  heir 
of  the  purchaser  a  right  to  call  for  the  personal  estate  to 
be  applied,  or  to  the  personal  representative  of  the  vendor, 
a  right  to  call  upon  his  heir.  The  question  must  be  the 
same,  whether  a  purchase  or  a  sale  is  insisted  on.  Was 
the  ancestor  himself  bound  ?  Was  there  such  an  agree- 
ment as  converts  the  real   estate   into  personal,  or  the 

(b)  Lacon  v.  Mertios,  3  Atk.  1 ;  AttorDey-geaeral  v.  Day,  1  Yes. 
218;  Buckmaster  0.  Harrop,  7  Yes.  jun.  341 ;  and  see  8  Yes.  jun. 
274;  Rose  V.  Cunyoghame,  11  Yes.  jun.  550;  Collier  v.  JenkioSt  1 
Yo.  295. 

(c)  Green  t;.  Smith,  1  Atk.  573  ;  Broome  v.  Monck,  10  Yes.  jun. 
597 ;  Savage  v.  Carrol,  1  Ball  &  Beatty,  265.     Vide  9vpra. 

(d)  Western  v.  Russell,  3  Yes.  &  Bea.  187. 
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personal  estate  into  real  ?(e)(I).  On  this  ground  it  has 
(*)been  decided,  that  where  a  man  had  a  right  of  pre- 
emption of  an  estate  under  a  will,  and  did  not  accept  the 
offer  in  his  life-time,  or  denote  any  intention  by  his  will 
to  do  so,  there  was  no  subsisting  contract,  by  virtue  of 
which  the  right  passed  to  the  real  representative,  so  as 
to  enable  him  to  call  upon  the  personal  estate  to  pay  for 
the  estate,  as  if  it  had  been  contracted  ioi(f).  So  where 
upon  a  parol  treaty,  the  purchaser  filed  his  bill  for  a 
specific  performance  of  it,  and  the  vendor  submitting  to 
perform  it,  a  decree  was  made,  that  the  purchaser  should 
pay  the  money  into  the  bank  by  a  given  day,  or  the  bill 
should  be  dismissed  ;  and  the  purchaser  paid  the  money 
according  to  the  decree :  in  a  question  between  his  heir 
and  devisee  it  was  determined,  that  the  estate  did  not 
pass  by  a  general  devise  in  his  will,  which  was  made 
prior  to  the  payment  of  the  money(^).  It  will  be  ob- 
served, that  in  this  case,  neither  of  the  parties  was  bound 
at  the  time  the  bill  was  filed  ;  and  if  the  purchaser  had 
not  paid  the  money,  his  bill  would  have  been  dismissed, 
and,  in  that  event,  no  contract  would  ever  have  existed. 
It  was  therefore  clear,  that  the  inception  of  the  contract 
was  upon  payment  of  the  money,  and  the  will,  therefore, 

(e)  Per  Sir  Wm.  Grant,  7  Yes.  jun.  344,  845. 
(/)  Earl  of  Radnor  v.  Shafto,  1 1  Yes.  jun.  448. 
(g*)  Gaskarth  v.  Lord  Lowther,  12  Yes.  jun.  107. 


(I)  Vide  supra,  p.  129.  Note,  in  Potter  v.  Potter,  1  Yes.  438,  a  bill 
was  filed  to  compel  execution  of  the  parol  agreement  in  the  testators 
life-time ;  his  agent  gave  a  note  for  payment  of  part  of  the  purchase 
money,  and  let  the  estate  as  he  pleased.  Possession  of  the  estate  must, 
therefore,  have  been  delivered  to  him.  And  the  Master  of  the  Rolls 
expressly  said,  that  the  agreement  was  so  far  carried  into  execution, 
even  before  the  will,  as  to  supply  the  want  of  writing.  This  case, 
therefore,  like  the  others,  only  proves,  that  a  binding  contract  in  the 
testator's  life-time  will  be  enforced. 
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having  been  made  before  the  contract,  could  not  affect 
the  estate* 

But  if  an  estate  directed  to  be  bought,  but  not  actually 
contracted  for,  is  not,  or  cannot  be  bought,  yet  the  money 
must  be  laid  out  in  other  lands,  for  the  benefit  of  the 
(*)de?isee(A).  And  where  a  testator  intends  that  the  de- 
visee of  the  contracted  estate  shall  have  another  estate  of 
equal  value,  in  case  a  good  title  cannot  be  made  to  the 
one  contracted  for,  an  express  declaration  to  that  effect 
should  be  inserted  in  the  will. 

By  this  time  we  must  have  observed,  that  the  foregoing 
rules,  as  to  the  conversion  of  the  estate,  apply  to  those 
cases  only  where  a  court  of  equity  will  decree  a  specific 
performance  :  for  if  equity  will  not  interfere,  and  the 
vendee  be  left  to  his  remedy  at  law,  the  rules  of  law,  and 
not  those  of  equity,  must  then  prevail,  and  consequently 
neither  the  vendor  nor  his  heir  would  be  considered  as 
a  trustee  for  the  purchaser,  but  would  only  be  subject  to 
an  action  for  breach  of  contract. 


SECTION  IL 

Of  Specific  Performance, 


The  preceding  observations  lead  us  to  inquire,  in  what 
cases  a  court  of  equity  will  decree  a  specific  performance  ; 
which,  for  the  purposes  of  this  work,  may  be  comprised 
under  two  heads.  First,,  with  respect  to  the  vendor : 
Secondly,  with  respect  to  the  agreement  itself. 

I.  First,  then,  if  a  man,  seised  in  fee-simple,  or  pur 

(h)  Whittaker  v.  Whittaker,  4  Bro.  C.  C.  31  ;  and  see  2  Atk.  869  ; 
Broome  v.  Monck,  10  Ves.  jun.  597.     Vide  tupra. 
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autre  vie(i)^  contract  for  the  sale  of  his  estate,  and  die 
before  the  conveyance  is  executed,  his  heir  at  law  will 
be  decreed  to  perform  the  agreement  in  specie,  although  he 
covenanted  for  himself  only,  and  not  for  his  heirs(A:)(125). 
(*)It  was  a  point  of  great  controversy,  whether  the 
7  Anne,  c.  19,  enabled  an  infant  heir  at  law  to  convey  in 
performance  of  a  contract  made  by  his  ancestor.  It  is  now 
sufficient  to  refer  to  the  cases(/),  for  that  act  was  repealed 
by  the  6  Geo.  4,  c.  74 ;  but  even  the  latter  act  was  held 
not  to  embrace  constructive  trust8(m).  The  law  now 
depends  upon  the  1  W.  4,  c.  60,  which  enables  con- 
veyances to  be  made  by  committees  of  trustees  and  by 
lunatics,  although  not  found  so  by  inquisition,  and  by 
infant  trustees;  and(n)  it  provides  that  every  person, 
being  in  other  respects  within  the  meaning  of  the  act, 
shall  be,  and  be  deemed  to  be,  a  trustee  within  the 
act,  notwithstanding  he  may  have  some  beneficial  estate 
or  interest  in  the  same  subject,  or  oiay  have  some  duty  as 
trustee  to  perform.  And  it  expressly  enacts(o),  that 
where  any  land  shall  have  been  contracted  to  be  sold, 
and  the  vendor,  or  any  of  the  vendors,  shall  have  died, 
either  having  received  the  purchase-money  for  the  same, 
or  some  part  thereof,  or  not  having  received  any  part 
thereof,  and  a  specific  performance  of  such  contract,  either 

(t)  Stevens  v.  Baily,  2  Freem.'  199,  cited ;  Nels.  Cha.  Rep.  106 
reported ;  see  Anon.  2  Freem.  156. 

{k)  Cell  V.  Yermedum^  2  Freem.  199* 

(l)  See  Ex  parte  Yemon,  2  P.  Wms.  549  ;  Sikes  «.  Lister*  6  Tul, 
Abr.  541,  pi.  28;  Goodwin  v.  Lister,  3  P.  Wms.  387;  S.  C.  MS.; 
Hawkins  v.  Obeen,  2  Yes.  559  ;  Feame's  Posthutnaj  236  ;  Jerdon  «. 
Forster,  1  Sand,  on  Uses,  283,  cited,  3d  edit.  Ex  parte  Janawaj,  7 
Price,  679;  Smith  v.  Hibbard,  2  Dick.  730;  Onebyv.  Price,  Feame's 
Post.  239. 

(nt)  Dew  V.  Clarke,  4  Russ.  511.     King  v.  Turner,  2  Sim.  550. 

(n)  Sec.  15. 

(o)  Sec.  16. 

(125)  See  Glaze  v.  Drayton,  1  Des.  109. 
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wholly  or  as  far  as  the  same  remains  to  be  executed,  or  as 
far  as  the  same  by  reason  of  the  infancy  can  be  executed, 
shall  hare  been  decreed  by  the  Coart  of  Chancery(I),  in 
the  tife*time  of  such  vendor,  or  after  his  decease,  and 
where  one  person  shall  have  purchased  in  the  name  of 
(*)another,  but  the  nominal  purchaser  shall  on  the  face  of 
the  conreyance  appear  to  be  the  real  purchaser,  and  there 
shall  be  no  declaration  of  trust  from  him,  and  a  decree 
of  the  Conrt,  either  before  or  after  the  death  of  such 
Dominal  purchaser,  shall  have  declared  him  to  be  a  trustee 
for  the  real  purchaser,  then  in  every  such  case  the  heir  of 
such  vendor,  or  of  such  nominal  purchaser  or  his  heir, 
ia  whom  the  premises  shall  be  vested,  shall  be  a  trustee 
for  the  purchaser  within  the  act. 

The  act  then  provides  (/?),  that  where  any  land  shall 
have  been  contracted  to  be  sold,  and  the  vendor  or  any 
of  the  vendors  shall  have  died,  having  devised  the  same 
in  settlement,  so  as  to  be  vested  in  any  person  for  life  or 
other  limited  interest,  with  any  remainder,  limitation  or 
gift,  and  which  may  not  be  vested,  or  may  be  vested  m 
some  person  from  whom  a  conveyance  of  the  same  cannot 
be  obtained,  or  by  way  of  executory  devise,  and  a  specific 
performance  of  such  contract,  either  wholly  or  so  far  as 
the  same  remained  to  be  executed,  shall  have  been  decreed 
by  the  Court,  it  shall  be  lawful  for  the  Court  to  direct 
such  tenant  for  life,  or  other  person  having  a  limited 
interest,  or  the  first  executory  devisee  thereof,  to  convey 
the  fee-simple  or  other  the  whole  estate  contracted  to  be 
sold  to  the  purchaser,  or  in  such  manner  as  the  Court 
shall  think  proper.  The  act  is  then(5f)  extended  to  other 
cases  of  constructive   trusts,  but    is   not  to  extend  to 

(p)  Sec.  17. 
(q)  Sec.  18. 


(T)  The  powers  are  extended  to  the  Court  of  Exchequer,  &c.  &c. 

Sec.  26.  31. 
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a  vendor,  except  in  any  case  before  expressly  proYided 

for. 

An  agreement  by  a  man  seised  in  tail  is,  of  couise, 
binding  on  himself,  but  it  cannot  be  enforced  against  the 
issue  in  tail,  if  the  entail  was  not  effectually  barred(r), 
(*)although  the  ancestor  covenanted  for  that  purpose(s), 
and  received  part,  or  even  the  whole  of  the  purchase- 
money,  and  a  decree  was  made  against  him,  and  he  died  in 
contempt,  and  in  prison,  for  not  obeying  the  decree(0  (I) : 
the  ground  of  which  determinations  is,  that  the  issue  in 
tail  claim  per  formam  doni,  from  the  creator  or  author  of 
the  estate  tail ;  and  therefore,  though  in  the  power  of 
tenant  in  tail  by  a  particular  conveyance,  that  not  being 
done,  the  Court  cannot  take  away  the  right  they  derive, 
not  from  the  tenant  in  tail,  but  from  the  author  of  the 
estate  tail(w). 

A  distinction  has,  however,  been  taken,  where  the  an- 
cestor is  only  equitable  tenant  in  tail ;  and  the  Court  will 
in  that  case,  it  is  said,  relieve  against  the  issue(t?),  because 
equitable  estates  tail  are  mere  creatures  of  the  Court,'aDd 
not  within  the  statute  de  donu ;  and  there  certainly  seems 
ground  to  contend  that  the  Court  would  compel  a  specific 
performance  against  equitable  issue  in  tail,  where  a  decree 
has  been  made  in  the  ancestor's  life-time.     But  as  late 


(r)  See  3  &  4  W.  4,  c.  74,  which  abolished  fines  and  recoverieSi 
post  ch.  7. 

($)  Cavendish  v,  Worsley,  Hob.  203 ;  Ross  o.  Ross,  1  Cha.  Ca. 
171  ;  Sale  o.  Freeland,  2  Yentr.  350 ;  Jenkyns  v.  Eeymea,  1  Ler. 
337;  which  have  overruled  the  dictum  in  HiUv.  Carr,  1  Cha.  Ca.  294. 

{i)  Powell  V.  Powell,  Prec.  Cha.  278  ;  Weal  v.  Lower,  2  Vem.  306, 
cited ;  Sangon  v.  Williams,  Gilb.  Eq.  Rep.  104,  cited  ;  and  see  1  Yes. 
224. 

(ti)  See  2  Yes.  634. 

(r)  Norcliff  v.  Waraley,  1  Cha.  Ca.  234 ;  Sayle  v.  Freeland,  2 
Yentr.  350  ;  and  see  1  Pow.  Contr.  126. 


(I)  But  now  by  1  W,  4,  c.  36,  s.  16,  Rule  15,  the  Court  may  itself 

execute  the  decree  against  the  tenant  in  tail  in  oustodv  for  contempt 
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aatfaorities(ti^)  had  settled  that  an  equitable  estate  tail  ia 
freeholds  could  not  before  the  3  &  4  W.  4,  c.  74,  be 
(*)barred  by  a  mere  deed,  but  only  by  a  fine  or  recovery,  it 
seems  that  equity  could  not  consider  such  issue  to  be 
bound  by  a  mere  agreement  entered  into  by  their  an- 
cestor. 

The  same  observations  seemed  to  apply  to  legal  and 
equitably  estates  tail  in  copyholds,  for  a  legal  entail 
could  only  before  the  late  act  have  been  barred  ac^ 
cording  to  the  custom  of  the  manor  of  which  the  copy- 
hold estate  was  holden ;  and  perhaps  the  better  opinion 
v9BSj  that  the  same  steps  must  have  been  taken  to  bar  an 
equitable  estate  tail  in  copyholds,  as  must  have  been 
pursued  in  the  case  of  a  legal  entaih  Lord  Hardwicke, 
however,  appears  to  have  thought(a:)  that  a  mere  sur- 
render was  in  every  case  sufficient  to  bar  an  equitable 
estate  tail  in  copyholds ;  but  the  contrary  opinion  was 
entertained  by  the  Profession,  and  appeared  to  be  autho- 
rized by  a  case  cited  in  several  books  from  the  papers  of 
the  late  Mr.  Powell(^),  in  which  it  was  held,  that  a 
covenant  by  a  tenant  in  tail  in  equity  of  a  copyhold,  in 
his  marriage  settlement,  to  surrender  his  copyholds  to 
uses  in  strict  settlement,  was  not  of  itself  sufficient  to  dock 
the  equitable  entail ;  for  if  such  an  entail  be  created,  a 
recovery  in  the  court  baron  is  necessary  to  dock  it ;  it 
being  a  rti/e,  that  the  same  steps  must  pe  taken  to  bar  an 
equitable  estate  in  tail^  as  would  be  requisite  to  bar  it,  were 

(w)  Legate  v.  Sewell,  1  P.  Wms.  91 ;  Harvey  v.  Parker,  10  Tin. 
Abr.  266,  pi.  6,  affirmed  ia  Dam,  Proc. ;  Kirkham  v.  Smith,  Ambl. 
318 ;  Radford  v.  Wilsuti,  3  Atk.  816  ;  Boteler  v.  AlliDgton,  1  Bro.  C. 
C.  72 ;  Bumabj  v.  Griffin,  3  Ves.  Jan.  266  ;  and  see  Fletcher  v.  Toi- 
let, 5  Yes.  jun.  13. 

{x)  Radford  v.  Wilson,  3  Atk.  315 ;  and  see  the  judgment  of  Lord 
Chancellor  Apsley,  in  Grayme  v,  Grayme,  1  Watk.  Cop.  180 ;  and 
see  Pow.  Contr.  126.     See  PuUen  v.  Lord  Middleton,  9  Mod.  483. 

{y)  Hale's  case,  Ch.    llth  Dec.  1764;    and  see  Roe  o.  Lowe,  1 

Henry  Blackst.  446. 

^  (*195) 
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it  a  legal  estate  tail(z)j(l).  Indeed  the  power  of  tenaats 
(*)in  tail,  to  bind  their  issue,  ought  to  be  the  same,  whether 
the  estate  be  freehold  or  copyhold,  and  whether  the  entail 
be  legal  or  equitable ;  the  analogy  preserved  between 
legal  and  equitable  estates  tail,  and  between  limitations 
in  freehold  and  copyhold  estates,  should  be  adhered  to  in 
this  instance. 

But  now,  by  the  3  &  4  W.  4,  c.  74,  a  surrender  is  made 
a  sufficient  bar  of  even  a  legal  estate  tail,  and  equitable 
tenants  in  tail  may  bar  the  entail  either  by  Surrender  or 
by  deed,  accompanied  by  the  solemnities  required  by  the 
act(a).  But  in  each  case  the  provisions  of  the  act 
must  be  complied  with,  or  the  issue  will  not  be  bound. 

And  it  is  expressly  enacted,  that  no  disposition  by  a 
tenant  in  tail  resting  only  in  contract,  either  express  or 
implied  or  otherwise,  and  whether  supported  by  a  valu- 
able consideration  or  not,  shall  be  of  any  force(6). 


Where  by  the  custom  of  a  manor,  and  it  is  the  custom 
of  most  manors,  a  tenant  is  complete  master  of  his  estate, 
independently  of  his  wife,  and  can  by  his  own  act  alone 
bar  her  free  bench  ;  an  agreement  by  him  for  sale  of  his 
estate  will  be  enforced  against  the  wife,  if  he  die  before  it 
is  carried  into  execution(c). 

But  an  agreement  for  sale  of  a  freehold  estate  could  not 
before    the    late  apt   have  been   carried   into  execution 

(z)  And  see  1  Walk.  Copyh.  181 ;  1  Preston  on  Convey.  155. 

(a)  Sec.  50-^4. 

(6)  Sec.  40. 

(c)  Hinton  v.  Hinton,  2  Yes.  631,  638 ;  AmbL  2T7 ;  Brown  v. 
Raindle,  8  Yes.  jun.  256,  which  oveniiled  Musgrave  v.  Dashwood,  2 
Yern.  45,  63. 

(I)  Note  ;  this  appears  to  be  an  extract  from  Mr.  Booth's  opinion  on 
this  case.  The  case  itself  appears  to  have  been  decided  on  the  ground 
that  the  remainder-man  claiming  in  equity  under  the  covenant  for  the 
settlement  was  a  mere  volunteer. 
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against  a  widow  entitled  to  dower.  The  distinction  was 
founded  upon  this  ground  ;  that  a  husband  had  it  in  his 
power,  during  his  life,  to  sell  his  copyhold  estates,  and 
thereby  bar  his  wife's  expectancy ;  but  if  a  wife's  right 
to  dower  cmce  attached  on  a  freehold  estate,  no  act  of  the 
husband's  alone  can  divest  it.  By  the  late  act(J),  how- 
ever, (*)a  wife's  dower  is  put  altogether  into  the  hus- 
band's power,  and  it  is  specially  provided,  that  no  widow 
shall  be  entitled  to  dower  out  of  any  land  which  shall  have 
been  absolutely  disposed  of  by  her  husband  in  his  life- 
time, and  that  all  partial  interests,  and  all  charges  created 
by  any  disposition  of  a  husband,  and  all  contracts  to  which 
his  land  shall  be  subject,  shall  be  valid  as  against  the 
right  of  bis  widow  to  dower. 

Equity  will  enforce  an  agreement  by  a  joint  tenant  for 
sale  of  his  share  against  the  survivor,  if  the  articles  amount 
to  an  equitable  severance  of  the  jointure(6)  :  and  a  cove- 
nant to  sell,  tboogfa  it  does  not  sever  the  joint-tenancy  at 
law,  will  in  equityOQ. 

An  agreement  by  a  feme  covert  for  sale  of  her  estate, 
cannot  be  enforced  either  at  law  or  in  e(]p]ity(^)(I26),  un- 
less the  estate  be  settled  to  hei  separate  use,  so  as  to  enable 

{i)  3  &  4  W,  4,  c.  106,  s.  4,  6. 

{t)  Musgrave  v.  Dafibwood,  2  Vera.  45,  63.     See  2  Yes.  634* 
(/)  See  3  Ves.  jun.  267  ;  Frewen  v.  Relfe,  2  Bro.  €•  C.  220. 
ig)  Emery  v.  Wase,  6  Ves.  jun.  846. 


(126)  See  Lwingsionv.  Livingston^  2  Johns.  Gh.  Rep.  537.  A 
fenu  cufteri  may  mortgage  her  real  estate  for  her  hasband's  debts.  Z>e- 
tnareHv.  FFjfnAoop/S  Johns.  Ch.  Rep.  129.  As  to  the  power  of  a 
feme  cwtri  to  sell  or  incumber  her  separate  estate,  see  Emng  v.  Stnith^ 
3  Des.  417,  429  ;  where  the  English  decisions  on  this  subject,  from 
1723  to  1808,  are  reviewed.  A  majority  of  the  court  considered  the 
question  as  ret  integrth  and  thai  the  decisions  of  the  English  chancery 
had  extended  the  power  of  married  women  over  their  separate  estates 
to  a  greater  length  than  they  were  willing  to  go.  See  also,  as  to  Uiis 
question,  Methodist  Episcopal  Church  v.  Jaqw8%  3  Johns.  Ch.  Rep. 
77,  86.     See  DihhU  v.  Button^  1  Day,  221. 
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her  to  dispose  of  it  as  if  she  were  sole(127) ;  nor  will  an 
agreement  by  her  husband  bind  her(A).  Of  the  incapacity 
of  a  married  woman,  or  her  husband,  to  bind  her  real 
estate,  unless  [formerly]  by  a  fine  or  recovery,  there  is  a 
striking  instance  in  the  year  books  in  the  reign  of  Edward 
the  fourth(t).  A  woman  cestui  que  use  and  her  husband 
joined  in  the  sale  of  her  estate ;  the  wife  received  the 
money,  and  she  and  her  husband  begged  her-  feoffee  to 
convey  the  estate  to  the  purchaser,  which  he  accordingly 
did.  The  husband  died,  and  then  the  wife  filed  a  bill 
against  the  feoffee  for  a  breach  of  trust.  The  cause  was 
(*)heard  in  the  Exchequer  Chamber,  before  the  Chancel- 
lor and  the  judges  of  both  benches,  who  held,  that  the  sale 
was  in  fact  the  sale  of  the  husband  ;  that  the  receipt  of 
the  money  by  the  wife  was  immaterial,  and  the  sale  was 
void ;  that  the  trustee  was  answerable  for  the  breach  of 
trust ;  and  as  the  purchaser  knew  he  was  buying  a  marri- 
ed woman's  estate,  that  the  wife  might  recover  the  estate 
from  him. 

If,  however,  a  husband  agree  to  convey  his  wife's 
estate,  he  will,  according  to  some  cases,  be  compelled  to 
perform  the  agreement  in  specie(k) ;  because  it  has  been 

{h)  See  Daniel  v.  Adams,  Ambl.  496 ;  1  Eq.  Ca.  Abr.  62,  pi.  2,  side 
note,  which  correct  the  dtcfum  in  Baker  o.  Child,  2  Yem.  61 ;  but  see 
Martin  «.  Mitchell,  3  Swanst  413.  It  was  said  by  Murray,  Solicitor- 
General,  and  agreed  to  by  Lord  Hardwicke,  that  there  was  no  decree 
in  Baker  V.  Child,  in  Reg.  Lib.,  but  it  was  referred  to  arbitration. 

(t)  7  E.  IV.  14,  b. 

{k)  Hall  V.  Hardy,  3  P.  Wms.  187 ;  Barrington  t.  Home,  2  £q.  Ca. 
Abn  17,  pi.  7 ;  Morris  v.  Stephenson,  7  Yes.  jun.  474.  See  Wheeler 
v.  Newton,  Prec.  Cha.  16 ;  Haddon's  case,  Toth.  205 ;  and  see  Griffin 
«•  Taylor,  ih.  106,  edit.  1649. 

(127)  See  Jaqiua  v.  Methodist  Episcopal  Churcfh  on  appeal,  17 
Johns.  Rep.  648.  But  see  same  case,  1  Johns.  Ch.  Rep.  450.  and  3 
Johns.  Ch.  Rep.  77.  Bradish  v.  CUhhs^  3  Johns.  Ch.  Rep.  523.  Bs- 
ihune  v.  Berssford^  1  Des.  174. 
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said,  it  is  to  be  presumed  that  the  husband,  where  he 
coyenants  that  his  wife  shall  levy  a  fine,  has  first  gained 
her  consent  for  that  purpose(/) ;  but  this  does  not  seem 
to  be  the  true  ground,  for  although  the  wife  swear  by  her 
answer  that  she  never  assented  to  the  agreement,  yet  the 
husband  will  not  be  let  off(m).  The  principle  upon  which 
the  Court  proceeds,  seems  to  be  this,  that  if  a  person  un- 
dertakes that  another  shall  do  a  certain  act,  he  is  bound 
to  procufe  him  to  perform  it;  and,  therefore,  where  a 
father  covenanted  that  his  son,  who  was  then  under  age, 
should  convey  lands  to  a  purchaser,  he  was  decreed  to 
procure  the  son  to  convey  on  his  coming  of  age(n),  (I). 

(*)There  have  been  instances  of  committing  the  hus- 
band to  the  Fleet,  until  the  wife  should  convey  the  estate  ; 
but  if  he  should  make  it  appear,  that  he  could  not  prevail 
on  his  wife  to  join,  it  seems  that  he  must  of  necessity  be 
discharged,  upon  placing  the  vendee  in  the  same  situation 
as  if  the  agreement  had  never  been  executed(a). 

In  a  late  case^jo)  Lord  Eldon  seemed  to  be  of  opinion 
that  if  this  alarming  doctrine  were  perfectly  res  integra^ 
he  should  hesitate  before  he  would  hold  the  husband 
bound  to  procure  the  wife  to  join.  His  Lordship  said, 
that  if  a  man  chooses  to  contract  for  the  estate  of  a  married 


(i)  Winter  n.  Devreux,  3  P.  Wms.  190,  n.  (B). 
(m)  Witiiers  v.  Pinchard,  7  Ves.  jun.  476.  cited. 
(»)  Anon.  2  Cha.  Ca.  63. 

(0)  See  note  to  Hall  v.  Hardy,  3  P.  Wms.  187 ;  Ortread  «.  Round, 
4  Yin.  Abr.  303,  pi.  4  ;  8  Ves.  jun.  510  ;  and  Emery  u.  Wase,  6  Ves. 
jun.  846  ;  and  see  Sedgwick  v.  Hargrave,  2  Ves.  57. 

{p)  Emery  «.  Wase,  8  Ves.  jun.  506  ;  and  see  16  Ves.  jun.  367  ; 

Howell  V.  George,  1  Madd.  1. 

■         ■  ■■ 

(1)  And  it  is  no  plea  to  an  action  at  law  for  breach  of  the  agree- 
mentt  to  say,  that  the  third  person  had  nothing  to  do  with  it,  or  no  estate 
in  it,  for  the  defendant  hath  undertaken  to  procure  it,  and  must  at 
his  peril.— Staughton  tJ.  Hawley,  M.  1  W.  and  M.  Rot.  662,  B.  R.  judg- 
ment in  H.  after,     MS. 

VOL.  I.  31  (♦199) 
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woman,  or  an  estate  subject  to  dower,  he  knows  the  pro- 
perty is  her's  altogether,  or  to  a  given  extent.  The  pur- 
chaser is  bound  to  regard  the  policy  of  the  law;  and  what 
right  has  he  to  complain,  if  she  who,  according  to  law, 
cannot  part  with  her  property  but  by  her  own  free  will, 
takes  advantage  of  the  locus  pcenitentia :  and  why  is  he 
not  to  take  his  chance  of  damages  against  the  husband  ? 
And  after  showing  the  absurdity  which  must  arise  by  ad- 
hering to  the  contrary  doctrine,  his  Lordship  added,  that 
there  was  difSculty  enough  to  make  him  pause,  before  he 
should  follow  the  two  last  authorities ;  and  he  was  not 
sure,  whether  it  was  not  proper  to  have  the  judgment  of 
the  House  of  Lords,  to  determine  which  of  the  decisions 
on  this  point  ought  to  bind  us. 

And  it  now  seems  perfectly  clear,  that  this  jurisdiction 
is  to  be  very  sparingly  exercised(I),  and  that  equity  will 
(^)eagerly  seize  on  any  reasonable  ground  as  a  bar  to  the 
aid  of  the  Court(9).     Indeed  in  a  late  case(r)  in  the  Court 
of  Common  Pleas,  where  an  action  was  brought  on  a  cove- 
nant by  a  husband,  that  he  and  his  wife  would  levy  a  fine, 
and  he  could  not  procure  her  concurrence,  the  learned 
Chief  Justice  said,  that   the  covenant  upon  which    the 
action  was  brought  was  such  as  the  Court  of  Chancery 
would  not  now  enforce ;  and  he  added,  that  nothing  could 
be  more  absurd  than  to  allow  a  married  woman  to  be 
compelled  to  levy  a  fine,  through  the  fear  of  her  hubsand 
being  sued  and  thrown  into  gaol,  when  the  general  prin- 
ciple of  the  law  is,  that  a  married  woman  shall  not  bQ 

{q)  See  Ortread  v.  Round,  4  Yin.  Abr.  203,  pi.  4  ;  Emery  «.  Wase, 
ttfrt  8up, ;  Daniel  o.  Adams,  Ambl.  495. 

(r)  Davies  v.  Jones,  1  New.  Rep.  267 ;  and  see  Martin  v.  Mitchell, 
3  Swanst.  425. 


(I)  Upon  this  expression  Lord  Eldon  observes,  that  certainly  it  is 
very  satisfactory  to  be  informed,  that  it  is  and  it  is  not  to  be  done,  8 
Yes.  jun-  516. 
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compelled  to  levy  a  fine.  This  observation  of  Loid  Chief 
Justice  Mansfield  must  have  considerable  influence  on 
this  subject,  although,  as  we  have  seen,  it  is  not  settled 
that  equity  will,  in  every  casej  refiise  to  compel  the  hus- 
band to  procure  his  wife's  concurrence. 

An  agreement  by  a  lunatic  cannot  of  course  be  carried 
into  a  specific  execution ;  but  the  change  of  the  condition 
of  a  person  entering  into  an  agreement  by  becoming 
lonatic,  will  not  alter  the  right  of  the  parties ;  which  will 
be  the  same  as  before,  provided  they  can  come  at  the 
remedy.  As  if  the  legal  estate  is  vested  in  trustees,  a 
court  of  equity  will  decree  a  specific  performance  ;  and 
the  act  of  God  will  not  change  the  right  of  the  parties  ;  but 
where  the  legal  estate  was  vested  in  the  lunatic  himself, 
that  would  formerly  have  prevented  the  remedy  in  equity, 
and  left  it  at  law(^)  ;  unless  the  purchaser  was  satisfied 
with  the  enjoyment  of  the  estate  which  a  decree  would 
give  him,  and  chose  to  encounter  the  inconvenience  of 
leaving  the  legal  estate  outstanding  in  the  lunatic,  in 
(*)which  case  a  a  specific  performance  would  have  been  de- 
creed in  his  favor(t).  But  this  anomaly  is  now  removed 
by  the  1.  W.  4,  c.  66(w),  which  provides,  that  where  any 
person  shall  have  contracted  to  sell  an  estate,  and  shall 
afterwards  become  lunatic,  and  a  specific  performance  of 
such  contract,  either  wholly  or  so  far  as  the  same  shall 
remain  to  be  performed,  shall  have  been  decreed  either 
before  of  after  such  lunacy,  it  shall  be  lawful  for  the  com- 
mittee, by  the  direction  of  the  Lord  Chancellor,  to  convey 
in  pursuance  of  such  decree,  and  the  purchase-money,  or 
80  much  as  remains  unpaid,  is  to  be  paid  to  the  com- 
mittee. 

If  trustees,  Dnder  a  power  of  sale,  make  a  legal  con- 

(t)  Owen  V.  Davies,  1  Yes.  82. 
(e)  Hall  V.  Warren,  9  Yes.  jun.  605. 
(i*)  Sec.  7. 
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tract  for  sale  of  the  estate,  the  contract  binds  the  estate ; 
and  though,  by  the  deaths  of  parties,  the  power  should 
be  extinguished,  yet  the  contract  must  be  executed  by 
those  who  have  got  an  interest  by  the  extinguishment  of 
the  power(a:). 

{f  an  infant  enter  into  a  contract  for  the  sale  or  purchase 
of  ^n  estate,  he  cannot  enforce  it  in  equity,  for  the  remedy 
is  not  mutual(y). 


II.  Secondly,  We  are  to  consider  the  rules  by  which 
equity  is  guided  in  granting  a  specific  performance,  with 
reference  to  the  agreement  itself. 

We  shall,  in  the  subsequent  chapters  of  this  treatise, 
have  occasion  to  consider  rather  at  large  in  what  cases 
equity  will  or  will  not  enforce  a  specific  performance  of 
an  agreement  for  sale  of  an  estate ;  and  it  will  in  this 
(*) place,  therefore,  be  sufficient  to  state  the  general  rules  by 
which  equity  is  guided  in  compelling  the  specific  per- 
formance of  agreements. 

The  original  foundation  of  these  decrees  was  sipiply 
this,  that  damages  at  law  woqld  not  give  the  party  the 
compensation  to  which  he  was  entitled  ;  that  is,  would  not 
put  him  in  a  situation  as  beneficial  to  him  as  if  the  agree- 
ment were  specifically  performed.  On  this  ground  the 
Court,  in  a  variety  of  cases,  has  refused  to  interfere, 
where  from  the  nature  of  the  case  the  damages  must  ne- 
cessarily be  commensurate  to  the  injury  sustained(z)(  128), 

{x)  Mortlock  V.  Buller,  10  Yes.  jun.  292  ;  and  see  Shannon  v.  Brad- 
street,  1  Scho.  &  Lef.  52. 

(y)  Flight  V.  BoHand,  4  Russ,  298. 

{z)  Eirington  v.  Annesley,  2  Bro.  C.  Ca.  841 ;  Flint  v.  Brandon,  8 
Ves.  jun.  363  ;  Mitf.  PI.  109. 

(128)   See  Hepburn  v.  Dtmlop,  1  Wheat.  197.     Hepburn  v.  Juld^  5 

Cranch,  262.     Hatch  v.  Co&6,  4  Johns.  Ch.  Bcp.  659.     KempshaU  v. 

Stone^  6  Johns.  Ch.  Rep.  193.     Long  v.  CoUlon^  1  Hen.  &  Munf.  110. 

Perkins  v.  Wright,  3  Har.  &  M'Hen.  326.     CoUon  v.   Thompsim^    2 

Wheat.  336. 
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as,  for  instance,  in  agreements  for  the  purchase  of  stock,  it 
.  being  the  same  thing  to  the  party,  where  or  from  whom 
the  stock  is  purchased,  provided  he  receives  the  money 
that  will  purchase  it.  But  the  sale  of  an  annuity  payable 
out  of  dividends  of  a  particular  stock(a),  or  of  the  right  to 
a  dividend  upon  a  bankrupt's  estate(6),  or  even  a  contract 
for  stock  where  the  object  is  to  obtain  delivery  of  cer- 
tificates which  confer  the  legal  title  to  it(c),  may  be 
enforced  in  equity.  These  cases  show  what  were  the 
grounds  on  which  courts  of  equity  first  interfered,  but 
they  have  constantly  held  that  the  party  who  comes  into 
equity  for  a  specific  performance,  must  come  with  perfect 
propriety  of  conduct,  otherwise  they  will  leave  him^to  his 
remedy  at  law(rf). 

The  decreeing  a  specific  performance  is  a  matter  of 
discretion,  but  it  is  not  an  arbitrary,  capricious  discre- 
tion ;  it  must  be  regulated  upon  grounds  that  will  make  it 
(*)judicial(6)(l  29),  And  undoubtedly  every  agreement,  of 
which  there  should  be  a  specific  execution,  ought  to  be  in 
writing,  certain,  and  fair  in  all  its  parts,  and  for  adequate 
consideration(/)(130). 

(a)  Withy  v.  Cottle,  1  Sim.  &  Stu.  174,  affirmed  upon  the  hearing ; 
1  Turn.  78. 
{b)  Adderley  v.  Dixon,  1  Sim.  &  Stu.  607. 

(c)  Doloret  v,  Rothschild,  1  Sim.  &  Stu.  590. 

(d)  Harnett  v.  Yielding,  2  Scho.  &  Lef.  653.  [misprinted  in  the 
hook]  per  Lord  Redesdale  ;  and  see  Cad  man  v*  Horner,  18  Yes.  jun. 
10. 

(«}  Per  Lord  Eldon,  see  7  Yes.  jun.  35  ;  and  see  1  Atk.  183  ;  ,4 
Burr.  2539. 

(/)  Per  Lord  Hardwicke,  see  1  Yes.  279 ;  and  see  3  Atk.  386  ; 
EUard  v.  Lord  Llandlaff,  1  Ball  &  Beatty,  241 ;  Martin  v.  Mitchell,  3 
Swanst.  413  ;  Stanleys.  Robinson,  1  Russ.  &  Myl.  527. 

(129)  St  Johny.  Benedict,  6  Johns.  Ch.  Rep.  111.  Seymour  v.  1>«- 
lancy,  6  Johns.  Ch.  Rep.  222.  Perkins  v.  Wright^  3  Har.  &  M'Hen. 
326.     Orr  v.  Hodgson,  4  Wheat.  465. 

(130)  SeeColson  v.  Thompson,  2  Wheat.  336.  Clitherall  v.  Ogilvie,  1 
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£quity  will  not  decree  a  specific  performance  of  an 
agreement  made  in  a  state  of  intoxication,  although  the 
party  was  not  drawn  in  to  drink  by  the  plaintiff;  nor  wili 
it  decree  the  agreement  to  be  delivered  up  ;  but  will  leave 
the  parties  to  their  remedy  at  Iaw(^)(lSl). 

If  it  be  stipulated  in  a  contract,  that  immediate  posses- 
sion shall  be  given  to  the  purchaser,  which  is  done*  but  in 
consequence  of  disputes  as  to  the  title,  the  seller  after- 
wards turn  the  purchaser  out  of  possession,  he  abandons 
his  right  to  a  specific  performance(A). 

A  court  of  equity  frequently  decrees  a  specific  per- 
formance where  the  action  at  law  has  been  lost  by  the 
default  of  the  very  party  seeking  the  specific  performance, 
if  it  be  notwithstanding  conscientious  that  that  agreement 
should  be  performed,  as  in  cases  where  the  terms  of  the 
agreement  have  not  been  strictly  performed  on  the  part 
of  the  person  seeking  specific  performance ;  and  to  sus- 
tain an  action  at  law,  performance  must  be  averred  ac- 
cording to  the  very  terms  of  the  contract.  Nothing  bat 
specific  execution  of  the  contract,  so  far  as  it  can  be  exe- 
cuted, will  do  justice  in  such  a  case.(t). 

Although  damages  may  be  recovered  at  law,  yet  equity 
(*)is  not  therefore  obliged  to  decree  a  specific  performance ; 

[g)  Cragg  «.  Holme,  18  Yes.  jan.  14,  cited.  See  Say  «.  Barwkk, 
1  Yes.  &  Bea.  95. 

{h)  EnatcbbuU  v.  Grueber,  3,^Mer.  124. 

(t)  Davis  V.  Hone,  2  Scbo.  &  Lef.  341,748.  See  Lennon  v.  Nap- 
per,  ibid,  684. 

Des.  250,  257.  CcUdwdl  y.  MyerSj  Hardin,  553.  Carberry  t.  Ta^ 
nehiU^  1  Har.  &  Jobns,  224.  Seymour  v.  Delancy^  6  Johns.  Ch.  Rep- 
222. 

(131)  See  contra^  WigglestDorth  v.  SieerSt  I  Hen.  &  Munf.  70.  As 
to  the  validity  of  contracts  made  by  persons  in  a  state  of  intoxicatioii, 
see  Rutherford  v.  12tt/f,  4  Des.  350.  Wade  v.  Colvertj  2  Rep.  Con. 
Ct  27.  Campbell  v.  KeUham,  1  Bibb.  406.  Taylor  v.  Patrick,  1 
Bibb.  168.     While  v.  Cox,  3  Hayw.  62. 
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but  the  Court  will  judge  on  the  whole  circumstances  of 
the  case,  whether  it  be  such  an  agreement  as  ought  to  be 
carried  into  effect ;  for  a  jury,  upon  inquiry,  may  find  ve- 
ry small  damages,  and  then  it  would  be  very  hard  to  carry 
such  an  agreement  into  execution  in  equity,  when  it  would 
be  greatly  to  the  prejudice  of  the  party  against  whom  it 
should  be  decreed  to  be  executed  (A;)  (132). 

In  a  case  where  a  man  was  entitled  to  a  small  estate 
under  his  father's  will,  given  on  condition  that  if  he  should 
sell  it  in  twenty-five  years,  half  the  purchase-money 
should  go  to  his  brother ;  he  agreed,  in  writing,  to  sell  it, 
and  afterwards  refused  to  carry  the  sale  into  execution, 
pretending  to  have  been  intoxicated  at  the  time.  A  bill 
was  brought  against  him  to  compel  a  specific  performance ; 
and  Lord  Hardwicke  held,  that  without  the  other  circum- 
stance, the  hardship  alone  of  losing  half  the  purchase- 
money,  if  carried  into  execution,  was  sufficient  to  deter- 
mine the  discretion  of  the  Court  not  to  interfere,  but  leave 
them  to  law(/)(133). 

Nor  will  equity  interpose,  if  the  party  who  is  called 
upon  to  do  the  act  is  not  lawfully  competent  to  do  it ;  for 
that,  amongst  other  inconveniences,  would  expose  him  to 
a  new  action  for  damages(m)(134). 

{k)  Per  Lord  Hardwicke,  MS.  See  Pope  v,  Harris,  Loflft,  791,  cit- 
ed ;  White's  case,  3  Swanst.  108,  n. 

(/)  Fain  «.  Brown,  2  Yes.  307,  cited  ;  Costigan  v.  Hastier,  2  Scho. 
&  Lef.  160.    See  2  Ball  &  Beatty,  283  ;  Howell  v.  George,  1  Madd.  1. 

(01)  Harnett  v.  Yielding,  2  Scho.  &  Lef.  554  ;  Ellard  v.  Lord  Llan- 
daff,  1  Ball  &  Beatty,  241.     See  post,  p.  210. 

(132)  See  Perkina  v.  Wright,  2  Har.  &  M'Hen.  326.  CiitheraU  v. 
Ogihie,  1  Des.  263.  Edwards  v.  Handley,  Hardin,  602.  See  Camjh' 
heli  ▼.  Spencer,  2  Binn.  129. 

(133)  See  Rugge  v.  EUie,  1  Des.  160,  163. 

(134)  A  court  of  Equity  will  not  enforce  an  agreement  entered  into  in 
fraud  of,  or  against  the  policy  of  the  law.  M^Dermed  v.  MPCaetland, 
Hardin,  18.     Hannay  v.  Eve,  3  Cranch,  242.     It  seeme,  that  the  alien- 
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But  although  a  coveoant  ought  not  to  be  perfonned 
literally,  yet  equity  will  execute  it  according  to  a  con- 
scientious modification  of  it,  to  do  justice  as  far  as  cirQum- 
stances  will  permit(n)(135). 

(*)Suppressio  veri,  as  well  as  suggestio  falsi,  is  a  ground 
to  rescind  an  agreement,  or  at  least  not  to  carrj  it  into 
execution(o),  and  even  an  industrious  concealment,  dur- 
ing a  treaty,  of  the  necessary  repair  of  a  wall  to  protect 
the  estate  from  a  river,  which  was  a  considerable  out- 
going, has  been  deemed  a  sufficient  ground  to  withhold 
the  aid  of  equity  from  a  vendor(p).  So  where  there  is 
a  mistake  between  the  parties  as  to  what  was  sold,  the 
Court  will  not  interfere  in  favor  of  either  party(9). 
Even  mero  surprise  on  third  persons  at  a  sale  by  aucdon, 
has  been  deemed  sufficient  to  prevent  the  Court  from 
assisting  a  purchaser,  as  where  the  known  agent  of  the 
seller  bid  for  the  estate  on  behalf  of  the  purchaser,  and 
other  persons  present  thinking  he  was  bidding  as  a  puffer 
on  the  part  of  the  vendor  were  deterred  from  biddiog(r), 

(n)  Davis  v.  Hone,  2  Scho.  &  Lef.  348. 

(o)  See  Buxton  v.  Cooper,  3  Atk.  383 ;  S.  C.  MS. ;  Howard  e. 
Hopkins,  2  Atk.  371  ;  Young  v.  Clerk,  Prec.  Cha.  138 ;  1  Trea.  Eq. 
ch.  ii.  8.  8 ;  1  Ball  &  Beatty,  241 ;  Lord  Clermont  o.  Tasburgh,  1  Jac. 
&  Walk.  112. 

(p)  Shirley  v,  Stratton,  1  Bro.  C.  C.  410.  See  Small  v.  Attwood, 
Tounge's  Rep. 

(q)  See  1  Ves.  jun.  211 ;  6  Ves.  jun.  339 ;  13  Ves.  jun.  427 ;  Hig- 
ginson  v.  Clowes,  15  Yes.  jun.  166 ;  Clowes  v.  Higginsont  1  Yes.  & 
Bea.  524 ;  Harnett  v.  Yielding,  2  Scho.  &  Lef.  554. 

(r)  Twining  v.  Morris,  2  Bro.  C.  C.  326.  See  6  Yes.  jan.  338; 
10  Yes.  jun.  305,  313,  398  ;  and  see  Willan  v.  Willan,  16  Yes.  juB. 
72 ;  Magrave  v.  Archbold,  1  Dow,  107. 

age  of  the  vendee  may  afford  a  sufficient  reason  for  refusing  a  specific 
performance  of  a  contract  for  the  sale  of  lands,  as  against  him.  Bep" 
bum  V.  Dmtfep,  1  Wheat.  179. 

(135)  See  Champumr.  Brawn,  6  Johns.  Ch.  Rep.  398.  ISMMf  f* 
BraiUford,  2  Des.  688. 
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So,  in  a  recent  case,  where  a  purchaser,  previously  to 
the  sale  by  auction,  told  the  vendor  that  he  would  have 
nothing  to  do  tvith  the  estate,  but  afterwards  went  to  the 
sale,  where  he  was  considered  by  the  company  as  a  puffer(l) 
and  bid  8,000/.  for  the  estate,  which  was  knocked  down 
to  hitki  at  that  sum  from  the  misapprehension  of  the  per- 
son appointed  to  bid  for  the  tendor,  who  ought  to  have 
(*}bid  9,000/,,  and  the  mistake  was  instantly  explained, 
a  specific  performance  was  refused(5)(136). 


Cs)  Mason  v.  Armitage,  13  Yes.  jun.  25.     See  Hill  o.  Buckley,  17 
ITes.  juo.  394.  • 


'» '"< 


(J)  This  is  stated  in  the  judgment,  but  qiu  whether  it  appeared  in 
evidence. 

(136)  No  concealment  or  misrepresentation  can  have  the  effect  of 
barring  the  rights  of  the  parties  to  a  contract,  unless  it  be  collusive  or 
fraudulent,  or  the  negligence  be  so  gross  as  to  amount  to  proof  of  fraud. 
Stuart  V,  Lnddington^  1  Rand.  403.  See  further  as  to  concealment 
and  misrepresentation  ;  McAllister  v.  Barry,  2  Hayw.  290.  Thigpen. 
y.  SdfouTy  1  Car.  Law  Rep.  112.  Kennedy  v.  Johnson,  2  Bibb,  12. 
In  Sownum  v.  Bates,  2  Bibb,  47,  52,  it  was  held  by  a  majority  of  the 
court,  that  where  the  vendee  of  land,  having  discovered  salt  water, 
industriously  and  artfully  concealed  the  fact  from  the  vendor,  equity 
would  relieve  against  the  contract  of  sale.  See  Armstrong  v.  Hickman^ 
6  Munf.  287. 

In  the  case  of  Rothschild  «.  Brookman,  5  Blight.  165,  where  a  hold- 
er of  foreign  stock  buys  and  sells  with  the  advice  of  his  broker,  and 
tfarougfa  him,  but  the  broker  in  fact  never  purchases  any  stock,  but 
being  a  holder  of  such  stock  himself  the  transactions  are  all  nominal, 
and  no  transfers  are  made.  AAer  a  loss  on  these  transactions  and  a 
aetllement  of  account,  upon  which  the  principal,  who  was  ignorant  that 
the  transactions  were  nominal,  pays  a  sum  of  money  to  the  agent,  upon 
a  bill  filed  four  years  af\er  the  settlement,  the  transactions  set  aside,  and 
the  money  paid  ordered. to  be  refunded,  and  the  decree  of  the  court  of 
ChaDcery  affirmed  with  costs'. 

*'  Id  sound  policy  no  person  ought,  in  any  case,  to  be  employed  secretly 
to  bid  for  the  owner  against  the  bona  fide  bidder,  at  a  public  auction. 
It  is  fraud  in  law  on  the  very  face  of  the  transaction,  and  the  owner's 
interference  and  right  to  bid,  in  order  to  be  admissible,  ou^ht  to  be  in* 

TOL,  I.  32  (*206) 
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If  sui  agent,  employed  to  sell  an  estate,  sells  it  in  a 
manner  not  authorized  by  the  authority  given  to  him,  a 
specific  performance  will  not  be  decreed  against  the  prin- 
cipal although  the  estate  be  sold  for  a  greater  price  than 
he  required  for  it(i)*  At  least,  it  is  clearly  settled,  that  if 
an  agent  is  empowered  to  sell  an  estate  by  public  auction, 
a  sale  by  private  contract  is  Hot  within  his  authority.  For 
although  the  owner  may  have  fixed  the  price,  yet  the 
estate  might  have  sold  for  more  at  a  public  auction.  But 
if  an  agent  is  directed  to  sell  an  estate  by  private  contract, 
and  he  dispose  of  it  by  public  auction  for  a  larger  sum 
than  the  principal  required,  it  still  seems  open  to  contend 
that  the  purchaser  may  enforce  a  specific  performance  of 
the  contract,  unless  some  particular  reason-  should  occur 
to  induce  the  Court  to  refuse  its  aid. 

In  Mortlock  v.  Bu]ler(t^),  Lord  Eldon  said  he  should 
'  hesitate  long  before  he  should  state  as  a  clear  proposition, 
that  where  the  title  to  a  specific  performance  is  founded 
'  in  a  gross  breach  of  trust  by  an  agent  to  his  principal,  a 
court  of  equity  would  assist  the  plaintiff  in  the  purpose 
of  availing  himself  of  that  breach  of  trust ;  and  whether 
the  principle  would  not  authorize  the  Court  to  leave  him 
to  law>  and  not  to  let  him  come  for  a  remedy  beyond  that. 
There  were,  his  Lordship  added,  dicta  enough  well  to 
authorize  that. 

And  where  trustees  for  sale  of  an  estate  enter  into 
a  contract,  which  would  be  deemed  a  breach  of  trust, 

(()  Daniel  «.  Adams,  Ambl.  495  ;  eivide  a  dictum  bj  Lord  £ldon  in 
Coles  V.  Trecothick,  1  Smith's  Rep.  247.  ^ 

(«)  10  Yes.  JQQ.  292;  and  see  the  close  of  the  judgraenU  Ord  r.  I 

Noel,  6  Madd.  438. 

^^^^—^—    .      ■     ■  ■  ■    .  ■  ,      ■  .» 

timated  on  the  conditions  of  sale ;  and  such  a  doctrine  is  understood  to 
have  been  recently  declared  at  Westminster  Hall."     2  K.  Com.  536. 

In  Mills  V,  Goodsell,  5  Conn.  R.  475,  the  point  decided  was,  that  an 
officer  who  sells  property  on  execution,  cannot  become  a  purchaser 
without  the  consent  of  both  debtor  and  creditor. 
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•(*)equity  will  not  only  refuse  to  interfere  in  favor  of  the 
purchaser,  but  will  even  at  the  suit  of  the  cestuis  que  trust 
restrain  the  trustees  from  executing  the  contract,  and  the 
purchaser  will  be  left  to  his  remedy  at  law(a:). 

If  a  person,  entitled  in  default  of  execution  of  a  power 
of  sale,  contract  to  sell  the  estate,  not  as  owner,  but  mere- 
Ij  as  the  agent  of  the  trustees,  and  the  contract  could  not, 
under  the  circumstances,  have  been  carried  into  execution 
against  the  trustees,  it  will  not  be  enforced  against  the 
agent,  although  he  himself  become  entitled  to  the  estate 
before  the  decree(y),(I). 

Where  a  person  takes  upon  himself  to  contract  for  the 
sale  of  an  estate,  and  is  not  absolute  owner  of  it,  nor  has 
it  in  his  power  by  the  ordinary  course  of  law  or  equity  to 
make  himself  so;  though  the  owner  offer  to  make  the 
seller  a  title,  yet  equity  will  not  force  the  buyer  to  take  it, 
for  every  seller  ought  to  be  a  bona  fide  contractor(2)  :  and 
it  would  lead  to  infinite  mischief  if  one  man  were  permitted 
Co  speculate  upon  the  sale  of  another's  estate.  Besides,  the 
(*)remedy  is  not  mutual,  which  perhaps  is  of  itself  a  suffi- 

(x)  Mordock  r.  Buller,  10  Yes.  juo.  292.  See  Hill  v»  Buckley,  17 
Yes.  juD.  394  ;  Bridger  v.  Rice,  1  Jac.  &  Walk.  74. 

{y)  Mortlock  d.  Buller,  10  Yes.  jun.  292. 

{z)  Tendring  «.  London,  2  £q.  Oa.  Abr.  680,  pi.  9.  See  10  Yes. 
jtio.  315 ;  and  1  Jac.  &  Walk.  421 ;  and  qu%ry^  whether  there  is  an/if 
case,  in  which  a  man,  knowing  himself  not  to  have  any  title,  has  been 
allowed  to  enforce  the  contract  by  procuring  a  title  before  the  report 

(I)  From  the  papers  in  this  cause,  it  seems  that  Mr.  Buller  treated 
with  Mr.  Mortlock  as  the  owner  of  the  estate,  and  this  appeared  from 
the  receipt  for  the  purchase-money,  where  the  estate  was  called,  '*  the 
property  of  Jc4m  Buller,  Esq.''  and  Mf.  Mortlock  had  not  any  know- 
ledge whatever  that  the  estate  was  in  settlement  See  Lawrenson  v. 
Batler,  1  Sch.  &  Lef.  13. 

Since  this  note  was  written,  an  action  brought  by  Mr.  Mortlock 
against  Mr.  Buller,  for  breach  of  .contract,  came  on  for  trial,  when  it 
vfas  compromised  on  terms  very  advantageous  to  the  plaintiff.  See  2 
Ball  &  Beatty,  60 ;  and  see  2  Dow,  618. 

(*207)   (*208) 
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cient  objection  ia  a  case  of  this  nature.  In  Armiger  p. 
Clarke(a),  a  tenant  for  life  contracted  to  sell  the  inherit- 
ance :  after  his  death,  his  son,  who  was  entitled  to  the 
estate  in  remainder,  and  was  not  bound  by  his  father's 
covenant,  brought  a  bill  for  a  specific  performance  against 
the  purchaser,  and  it  was  dismissed  chiefly  upon  this  prin- 
ciple, that  the  remedy  was  not  mutual(137).  And  in  Noel 
f>.  Hoy  (6),  it  was  said,  that  if  A.  sells  B.^s  estate,  although 
B.  is  willing  to  confirm  the  contract,  A,  cannot  enforce  it : 
there  is  no  mutuality.  So  an  infant  cannot  specifically 
enforce  a  contract  by  himself  for  sale,  because  there  is  no 
mutuality(c).  But  in  Williams  v.  Carter(rf),  the  estate 
was  sold,  and  it  was  afterwards  discovered  that  it 
was  bound  by  marriage  articles,  which  it  was  decided  in 
a  suit  instituted  for  the  purpose,  authorized  the  introduc- 
tion of  a  power  of  sale  in  the  trustees,  and  thereupon 
a  bill  was  filed  by  them  and  the  seller  for  a  specific  per- 
formance. The  Vice-Chancellor  overruled  the  ol^ecdon, 
that  there  was  no  mutuality  in  the  agreement,  and  decreed 
a  specific  performance. 

And  on  the  other  hand,  where  a  bona  fide  vendor  has 
not  a  title  to  the  estate,  the  Court  will  not,  in  favor  of  the 
purchaser,  decree  an  impossibility,  but  will  leave  the  pur- 
chaser to  his  remedy  at  law  upon  the  articles(6) ;  and, 
although  he  must  necessarily  obtain  a  verdict,  if  he  have 
recourse  to  law,  yet  he  would  in  most  cases  obtain  nominal 
damages  only(^,  for  a  purchaser,  as  a  general  rule,  is 

(a)  Bunb.  Ill;  see  posU  ch.  6  ;  Hamilton  v.  Graut,  3  Dow*  33. 

{h)  V.  C.  23  Feb.  1820,  MS. 

(c)  Flight  V.  Bolland,  4  Russ.  298. 

id)   MS.  V.  C.  1821. 

(c)  Crop  V.  Norton,  2  Atk.  74 ;  9  Mod.  233  ;  Cornwall  c.  William^ 
Colles,  P.  C.  390 ;  Benet  College  v.  Carey,  3  Bro.  C.  C.  390. 

(/)  Fleaureau  v.  Thornhill,  2  Blackst.  1078 ;  and  see  3  Bo«.  & 
Pull.  167.     See  Brig's  case,  Palm.  364.   *  Vide  past. 

(137)  See  Parkhurst  t.  Van  CorOandt,  1  Johna.  Ch.  Rep.  ?73,282. 
Benedict  v.  Lyncht  1  Johns.  Ch.  Rep.  370. 
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(*)not  entitled  to  any  compensation  for  the  fancied  good^ 
ness  of  his  bargain,  which  he  may  suppose  he  has  lost(138). 
But  where  the  purchaser  is  willing  to  take  the  title, 
such  as  it  is,  it  is  apprehended  that  he  may  do  so.      In 
a  late  case(gX139)v  Lord  Redesdale  said,  that  the  plaintiff 
in  equity  must  show  that  in  seeking  the  performance,  he 
does  not  call  upon  the  other  party  to  do  an  act  which  he 
IS  not  lawfully  competent  to  do ;   for,  if  he  does,  a  conse- 
quence is  produced  that  quite  passes  by  the  object  of  the 
Court  in  exercising  the  jurisdiction,  which  is  to  do  more 
complete  justice.     If  a  party  is  compelled  to  do  an  act 
which  he  is  not  lawfully  authorized  to  do,  he  is  exposed  to  a 
new  action  for  damages,  at  the  suit  of  the  person  injured  by 
such  act ;  and,  therefore,  if  a  bill  is  filed  for  a  specific  per- 
formance of  an  agreement  made  by  a  man  who  appears 
to  have  a  bad  title,  he  is  not  compellable  to  execute  it,  un- 
less the  party  seeking  performance  is  willing  to  accept 
such  a  title  as  he  can  give,  and  that  only  in  case  where  an 
injury  would  be  sustained  by  the  party  plaintiff,  in  case  he 
were  not  to  get  such  an  execution  of  the  agreement  as  the 
defendant  can  give.     His  Lordship  took  the  reason  to  be 
this,  among  others,  not  only  that  it  is  laying  the  founda- 
tion of  an  action  at  law,  in  which  damages  may  be  recov- 
ered against  the  party,  but  also  that  it  is  by  possibility  in- 
juring a  third  person,  by  creating  a  title  with  which  he 
may  have  to  contend. 

It  is,  however,  the  received  opinion,  that  the  purchaser 
may  elect  to  take  the  title,  such  as  it  is,  although  no  in- 
jury would  be  sustained  by  him  in  case  the  agreement 

(g)  Hamettv.  Yielding,  2  Scho.  &  Lef.  649.     See  post. 

(188)  See  Hepburn  v.  Dunlop^  1  Wheat.  179.  Hepburn  y.  Jiuld^  6 
Crencb,  262.  Butter  v.  O^Hear^  1  Des.  382.  Fisher  v.  Kay,  2  Bibb, 
434.  Johnson  v.  Hobson,  1  Lit.  314.  Kelley  v.  Bradford^  3  Bibb,  317. 
As  to  damages  in  case  of  eviction  by  title  paramount,  see  Cooper's  Justin- 
ian, 607  to  620,  wh^re  the  American  cases  on  that  subject  are  collected. 

(189)  See  Roach  y.  Rutherford ^  4  Des,  126. 
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were  not  executed,  nor  does  the  rule  seem  to  lead  to  the 
difficulty  which  has  been  apprehended ;  for,  in  such  a 
case,  the  covenants  must,  of  course,  be  so  framed,  as  Dot 
to  leave  the  seller  exposed  to  an  action  on  account  of  the 
(*)flaw  in  the  title ;  but  where  the  coi^veyance  would  be 
merely  void,  and  might  embarrass  persons  claiming  under 
the  same  title  as  the  seller,  equity  seems  to  refuse  its  aid 
on  substantial  grounds(A). 

But  where  a  tenant  for  life  with  a  power  of  sale,  first 
settling  other  estates  of  equal  or  better  value,  sold  the 
estate  under  an  apprehension  that  he  had  power  to  con- 
vey the  fee,  the  Court  refused  to  compel  him  to  settle 
another  estate,  in  order  to  enable  him  to  comjdete  his 
contract(i). 

To  enable  the  Court  to  decree  a  specific  performance 
against  a  vendor,  it  is  not,  however,  necessary  that  he 
should  have  the  legal  estate ;  for  if  he  has  an  equitable 
title,  a  performance  in  specie  will  be  decreed(/c),  and  he 
must  obtain  the  concurrence  of  the  persons  seised  of  the 
legal  estate. 

Although,  as  we  have  seen,  a  vendor  cannot  demand 
the  aid  of  equity,  unless  he  is  a  bona  fde  contractor,  yet 
the  circumstance  that  the  purchaser  is  a  nominal  con- 
tractor, and  purchases  in  trust  for  another  person,  is  im- 
material ;  for  it  happens,  in  a  vast  proportion  of  cases, 
that  the  contract  is  entered  into  in  the  name  of  a  trus- 
tee(/),  and  the  mere  fact  of  a  quarrel  having  taken  place 
between  the  vendor  and  the  real  purchaser,  totally  uncon- 
nected with  the  subject  of  the  contract(m),  or  even  a  bare 

{h)  See  Ellard  o.  Lord  Llandafft  1  Ball  &  Beatty,  344.  See 
O'Rourke  o.  Percival,  2  Ball  &  Beattj,  56. 

(t)  Howell  0.  George,  1  Madd.  1. 

{k)  Crop  «.  Norton,  2  Atk.  74.  See  Costigan  o.  Hastier,  2  Scbo. 
ft  Lef.  160. 

(Q  Hall  0.  Warren,  9  Vei .  jun.  605. 

(m)  S.  G. 
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refusal  by  the  vendor  to  deal  with  the  real  contractor(n)9 
is  not  a  sufficient  ground  to  refuse  a  performance  in  specie 
of  the  agreement. 

But  if  a  person  apply  to  purchase  an  estate,  and  the 
(*)Tendor  expressly  refuse  to  treat  with  him,  unless  the 
money  is  paid  down,  which  he  is  unable  to  do,  but  pro- 
cures some  other  person  to  purchase  the  estate  on  his 
account,  it  seems  clear,  that  at  least  the  time  appointed 
lor  payment  of  the  money  will  be  deemed  of  the  very 
essence  of  the  contract(o).  So  if  a  person  apply  to 
purchase  an  estate  on  behalf  of  A.^  for  whom  the  vendor 
has  a  great  value  or  affection,  and  the  vendor  is  induced 
to  take  less  for  the  estate  than  be  otherwise  would  have 
done;  or  even,  perhaps,  without  this  circumstance,  the 
agreement  cannot  be  enforced  against  the  vendor,  if  it  be 
made  on  behalf  of  any  other  person  than  A. ;  but  if  A* 
will  patronize  the  sale,  execution  of  the  agreement  must 
be  compelled,  although  be  may  sell  the  estate  the  next 
day  to  the  fraudulent  purchaser(/7). 

The  case  of  Scott  v.  Langstaffe(9),  was  decided  on 
the  same  principle.  A  purchaser  of  a  house  adjoining 
to  a  house  occupied  by  the  vendor,  agreed  with  the  ven- 
dor, though  it  was  not  made  part  of  the  written  contract, 
that  he  would  not  lease  the  house  to  any  person  not 
agreeable  to  him.  Langstaffe  applied  ifor  a  lease,  and 
slated  that  he  knew  the  vendor  intimately,  and  that  there 

(»)  Lord  Irnham  v.  Child,  1  Bro.  C.  C.  92. 

(o)  PophaiD  V.  Ejre,  LofHt  786.  Mr*  Brown's  note  of  this  case 
evinces  the  danger  of  relying  on  short  notes  of  cases ;  see  1  Bro.  C* 
C.  95^  n.  See  O'Herlihy  v.  Hedges,  1  Schoales  &  Lefroj's  Rep^ 
133 ;  but  Bote,  that  case  was  between  landlord  and  imwU ;  and  see 
Featherstoabaugh  v.  Fenwick,  17  Yes.  jon.  298. 

(p)  Philips  «.  Duke  of  Buckinghaniy  1  Vem.  227.  In  Mr.  Raith- 
by's  edit,  it  is  said  that  a  specific  performaniDe  was  decreed.  The  prin- 
ciple, however,  is  now  well  established. 

{q)  Ijofi^,  797,  798,  cited  ;  and  see  Bennett  v.  Sadler,  14  Yes.  jun. 

527 ;  Fellowes  v*  Lord  Gwvdyr,  1  Sim.  63. 
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would  be  DO  objection  to  grant  him  a  lease.  The  vendor, 
howeveV,  disapproved  of  Langstaffe,  and,  so  far  from 
knowing  him  intimately,  had  only  seen  him  at  a  tavern. 
Lord  Camden  saidj  this  was  the  case  of  Philips  9.  the 
(*)Duke  of  Buckingham.  Nobody,  who  had  read  that 
case,  could  easily  forget  it.  And  his  Lordship  set  aside 
the  agreement  which  Langstaffe  had  obtained,  with  costs. 

A  similar  case  is  mentioned  in  Hawkins's  life  of  John- 
son, which  was  also  decided  on  the  authority  of  Philips's 
case.  Peele  the  bookseller  had  a  house  near  Garrick's 
at  Hampton.  Peele  had  often  said,  that  as  he  knew  it 
would  be  an  accommodation  to  Garrick,  he  had  given 
directions  that  at  his  decease  he  should  have  the  refusal 
of  it.  On  Peele's  death,  a  man  in  the  neighborhood 
applied  to  his  executors,  pretending  that  he  had  a  com- 
mission from  a  friend  or  relation  of  Peele's,  who  lived  in 
the  country,  to  buy  the  house  at  any  price,  and  he  accord- 
ingly obtained  a  conveyance  of  it  to  a  person  nominated 
by  him  under  a  secret  trust  for  himself.  Garrick  filed  a 
bill  against  him,  and  the  purchase  was  decreed  fraudu- 
lent, and  set  aside  with  costs. 

But  although  a  seller  falsely  assume  the  character  of 
an  agent  to  another,  when  he  is  himself  the  real  seller, 
and  the  purchaser  be  deceived  by  the  representation, 
yet  it  has  been  decided  that  if  the  purchaser  cannot 
prove  damage,  or  that  the  misrepresentation  induced  him 
to  enter  into  the  contract,  a  specific  performance  will  not 
be  refused(r). 

An  agreement  for  the  sale  of  an  annuity  for  three  lires, 
to  be  named  by  the  purchaser,  and  to  commence  imme- 
diately, will  be  decreed,  although  the  lives  have  not 
been  named,  if  the  delay  has  been  occasioned  by  the 
seller  (^). 

(r)  Fellowes  o.  Lord  Gwydyr,  1  Sim.  63 ;  1  Rubs,  ft  Mjl.  83. 

(«)  Pritchard  v.  Ovej,  1  Jac.  ft  Walk.  396. 
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In  some  cases(<),  it  has  been  holden,  that  where  no 
(*}action  at  law  will  lie  to  recover  damages,  equity  will 
not  execute  the  agreement  in  specie ;  for  equity  will  never 
make  that  a  good  agreement,  which  is  not  so  by  law ; 
but,  in  other  cases(u),  the  contrary  has  been  holden,  and 
relief  been  given  accordingly. 

Perhaps  the  following  distinctions  are  authorized  by 
the  cases,  and  will  reconcile  them. 

First,  That  although  the  agreement  be  void  at  law,  yet 
a  specific  performance  will  be  decreed,  if  there  is  a  clear 
ground  for  the  interference  of  equity,  according  to  the 
general  rules  of  the  Court ;  and,  however  unqualifiedly  the 
contrary  rule  may  have  been  laid  down,  there  is  not  (that 

1  am  aware  of)  any  case  clearly  entitled  to  the  aid  of  the 
Court,  to  which  this  rule  has  been  successfully  opposed 
as  a  bar  to  the  relief. 

Xhus  a  bond  from  a  woman  to  her  intended  husband 
has  been  enforced  in  equity,  although  void  at  law  by  the 
intermarriage ;  and  an  agreement  for  sale  of  an  estate 
has  been  decreed  against  an  heir  at  law,  although  his 
ancestor  died  before  the  time  appointed  to  convey  the 
estate,  and  therefore  no  action  would  lie  against  him.  In 
,  the  first  of  these  cases  the  impropriety  of  the  security 
was  deemed  immaterial ;  for  it  was  sufficient  that  the 
bond  was  a  written  evidence  of  the  agreement  of  the 
parties,  and  the  agreement  being  upon  a  valuable  consi* 
deration,  ought  to  be  executed  in  equity.  The  decision 
in  the  other  case  depended  upon  the  doctrine,  that  the 

(t)  The  Marquis  of  Normanby  u.  Duke  of  Devonshire,  2  Freem. 
216  ;  Dr.  Betes  worth  v.  Dean  and  Chapter  of  St.  Paul's,  Sel.  Cha.  Ca. 
66  ;  and  see  2  Eq.  Ca.  Abr.  15,  23,  notis ;  and  Fonbl.  n.  (c)  to  1  Trea. 
£q.  138,  and  n.  (Jt)  to  p.  204,  ibid. 

(«)  Winged  v.  Lefebury,  2  Eq.  Ca.  Abr.  32,  pi.  43 ;  Acton r*  Pierce, 

2  Vern.  480  ;  Cannel^u.  Buckle,  2  P.  Wms.  243 ;  Norton  v.  Mascall, 
2  Vern.  24 ;  and  Hall  v.  Hardy,  3  P."  Wms.  187.  See  East  India 
Company  v.  Donald,  9  Yes.  jun.  276  ;  1  Smith's  Rep.  213. 
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See  2  P.  Wms.  753  ;  Earl  of  Batfa  v.  Sherwin^  10  Mod.  1. 
See  Hollis  v,  Edwards,  1  Yem.  159. 


(140)  See  HoUingstBorih  v.  Fry,  4  Dall.  345,  347. 

Tha  tan  opinion  formerly  prevailed,  ttiat  on  a  suit  for  the  specific 
execution  of  a  parol  agreement  for  the  sale  of  land,  the  defendant  moat 
either  eonfess  or  deny  the  agreement,  and,  that  in  the  former  case,  dw  •• 
plea  of  the  statute  of  frauds  would  be  unavailing,  is  not  less  true  Ibaa 
atrange.     But  it  is  now  the  settled   rule  of  the  court,  that  although  the 
defendant  should  answer  and  admit  the  agreement  as  stated  in  the  hill, 
he  may  nevertheless  protect  himself  against  a  performance,  by  pleading 
the  statute.     And  it  was  held  in  Thompson  v.  Tod,  1  Pet  C.  C-  K. 
880,  diat  part  peiformance  of  the  contract  can  have  no  other  efled  this 
to  let  the  plaintiff  in  to  prove  the  contract  aliunde,  where  it  is  not  con- 
fessed ;  but  in  the  case  then  before  the  court  no  such  proof  was  gives ; 
the  contract  being  neither  admitted  nor  proved  :  held,  that  the  plainoff 
was  not  entitled  to  the  relief  which  he  specifically  prayed  for.    Wadi- 
ington,  J.  added,  that  although  it  should  be  admitted,  that  under  all  the 
circumstances  of  that  case,  that  the  payment  of  a  part  of  the  purchase 
money  will  amount  to  a  part  peformance,  still  it  should  appear,  beyond 
all  reasonable  doubt,  that  the  payment  was  understood  by  the  parties  to 
have  been  so  made  and  intended. 
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<)urt  of  law,  unless  in  the  case  of  fraud , 
^    *^^  ■  interposes  and.  relieves  against   the 

^       ^  ^?or  of  the  law. 
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.*  De  no  action  at  law,  according  to  the  words  of 
^  orticlesj  and  the  events  that  have  happened{z). 


9^ 


7^  Proviso,  in  a  contract  for  sale,  that  if  either  party 

th    ^^^  ^^  agreement  he  shall  pay  a  sum  of  money  to 

otJier,  vvill  only  be  considered  in  the  nature  of  a  penal- 

^^  ^  '^  ^^d  consequently  a  specific  performance  will  be 

^  ^  ^^3^st  as  if  no  such  proviso  had  been  inserted.     The 

g.     VI  ''^  ^^  ^^^  ^  allowed  to  forfeit  the  penalty,  and 

w      ^  ^  agreement(6)(141). 

^hcTe  an  action  is  brought  for  the  recovery  of  the 

^^1  ^^  entitle   the  party  bringing  it  to  recover,  he 

^^^ix^  ^WBCtually,  exactly,  and   literally,  to   have  com- 

I^tet/  ^^  part(c).     And,  it  has  been  said,  that  if,  for 

i^^  VfVuttnel «.  Farrel,  1  Ves.  266. 

NX  TiowBrd  V.  Hopkins,  2  Atk.  371.     See  2  Scho.  &  Lef.  684  ; 
^Jlfarsi^ye  v>  Archbold,  1  Dow,  107 ;  Davies  v,  Penton,  6  Barn.  & 
dm  ^^6  ;  9  Dowl.  &  R.  369,  9.  C. 
(6j  :tf  opgon  V.  Trevor,  1  Str.  633  ;  2  P.  Wma.  191 ;  Parks  «.  Wil- 

(r;  I^Ulte  of  St.  Alban's  v.  Shore,  1  H.  Blackst.  270, 

^'^*)    See  Telfair  v.   Telfair,  2  Des.  271.     Telfair  v.   Telfair,  ut 

eiipnt* 
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breach  of  an  agreement,  to  which  a  penalty  was  annexed, 
either  party  recover  damages  at  law  beyond  the  penalty^ 
equity  will  relieve  against  the  verdict,  on  payment  of  the 
penalty  only(rf)  ;  but  this  is  not  well  founded,  for,  if  the 
party  have  two  remedies  at  law,^  one  for  breach  of  con- 
tract upon  the  covenant,  or  agreement,  toties  quoties; 
the  other  for  the  penalty  at  once(6),  there  appears  to  be 
no  pretence  for  equity  to  relieve ;  although  where  large 
damages  have  been  recovered  at  law,. under  a  covenant 
which  it  was  unconscientious  strictly  to  enforce,  the  party 
may  be  relieved  in  equity,  upon  offering  to  perform  the 
covenant  according  to  conscience  :  but  even  this  seems, 
in  some  measure,  to  be  usurping  the  province  of  a  jury, 
and  the  equity  is  administered  with  great  cautioD(142). 

Where  the  parties  have  expressly  stipulated,  that  in  case 
of  a  breach  by  either,  he  shall  pay  a  sum  named  as  liquu 
dated  (*)damages^  the  whole  spm  may,  if  the  agreement 
be  broken,  be  recovered  at  \3w(f)(l43). 

If  a  power  be  given  in  a  contract  to  a  purchaser  to  leave 
the  purchase-money  as  a  charge  upon  the  property  for  a 
given  period  at  interest,  and  it  be  stipulated  that  the 
purchaser  shall  be  deemed  a  tenant  to  the  seller  at  a  rent 
equal  to  the  interest,  and  the  seller  have  power  to  dis- 
train ;  though  the  agreement  be  acted  upon,  yet  the 
instrument  would  not  be  deemed  a  lease,  but  is  sub- 
stantially a  contract  for  purchase,  and  the  power  of  distress 
does  not  alter  the  nature  of  the  contract  between  the  par- 
ed) Shenton  v.  Jordan,  Bunb.  132  ;  but  the  reporter  adds  a  ^uery^ 
for  (bis  seems  an  extraordinary  opinion, 
(e)  See  Harrison  v.  Wright,  13  East,  34a. 

(/)  Reill/  u.  Jones,  1  Bing.  302 ;  8  Moo.  244,  S.  C. 

'^^^^  -  »»  1 1  ■     1. 1  III  I  I         I II    1 1  ■    I 

(142)  See  Skinner  v.  Daytifn^  2  Johns.  Ch.  Rep.  526.     Graham  ▼. 
Bickham,  4  Dall.  149. 

(143)  See  Slossan  v.  Beadle^  7  Johns.  Rep.  72.     Hasbronck  t» 
Tappen^  16  Johns.  Rep.  200. 
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ties.     And  this  construction  would  be  applied  in  the  event 
of  the  bankruptcy  of  the  purchaser(^). 


SECTION  III. 


Of  the  Remedies  for  a  Breads  of  Contract. 


If  either  the  vendor  or  vendee  refuse  to  perform  the 
contract,  the  other  may  bring  an  action  for  breach  of 
contract,  or  file  a  bill  for  a  specific  performance(A) ; 
although  it  appears  to  have  been  formerly  thought  that 
as  a  vendor  only  wants  the  purchase-money,  his  remedy 
was  at  law(i). 

Where  one  party  fails  ia  performing  the  contract,  the 
other,  if  he  means  to  rescind  the  contract,  should  give  a 
clear  notice  of  his  intention(A;). 

If  a  bill  be  filed  for  a  specific  performance,  the  Court 
(*)will  enjoin  either  party  not  to  do  any  act  to  the  injury 
of  the  other.  Therefore,  if  the  purchaser  is  in  posses- 
sion, and  has  not  paid  the  money,  the  Court  will  grant  an 
injunction  against  his  cutting  timber(/)(144) ;  so,  on  theoth- 

(g)  Hope  v.  Booth,  1  Barn.  &  Adolp.  498. 
(h)  Lewis  V.  Lord  Lechmere,  10  Mod.  503. 
(t)  See  Armigerv.  Clark,  Bunb.'lll  ;  Withy  o.  Cottle,  1  Sim.  & 
Sta.  174.     See  Eenney  v.  Wenham,  6  Madd.  315. 
(k)  Reynolds  v.  Nelson,  6  Madd.  18. 
(/)   Crockford  v,  Alexander,  15  Yes.  jun.  138. 

(144)  An  injunction  to  stay  waste  will  not  be  granted  against  a  ven- 
dee, to  whom  land  has  been  sold  in  fee,  even  where  the  vendor  retains 
the  title  as  security  for  the  purchase  money ;  unless  he  brings  his  suit  to 
enforce  the  lien,  alleging,  that  the  defendant  is  committing  waste  in  such  a 

maDDer  as  to  render  the  land  an  incompetent  security ;  in  which  case,  an 
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er  hand,  the  vendor  will  be  restrained  from  conveying  away 
the  legal  estate  in  the  property ;  because  such  a  measure 
might  put  the  purchaser  to  the  expense  of  making  another 
party  to  the  suit(m) ;  and,  afortiori^  he  will  be  restrained 
from  selling  the  estate  to  a  third  person(n).  But  in 
Spiller  V.  Spiller(o)y  the  Lord  Chancellor  expressly  laid  it 
down,  that  upon  a  bill  filed  for  a  specific  performance,  he 
wished  it  to  be  understood,  that  the  Court  would  not  take 
from  a  seller  the  disposition  of^lis  property.  So  injunc- 
tions may  be  granted  against  the  agents  of  the  parties. 
But  an  injunction  will  not  be  granted  against  a  person 
who  is  not  a  party  to  the  suit;  and,  in  a  late  case,  in 
which,  upon  a  bill  filed  by  a  seller  for  a  specific  per- 
formance, and  an  injunction  against  the  purchaser's  pro- 
ceeding at  law  to  recover  the  deposit  from  the  seller's 
attorney,  to  whom  it  was  paid.  Sir  John  Leach,  V.  C. 
refused  the  motion,  with  costs,  because  the  attorney  was 
not  a  party  to  the  suit(p).  But  in  a  very  recent  case, 
the  same  Judge  granted  an  injunction  to  restrain  the 
purchaser  from  proceeding  in  an  action  against  the  auc- 
tioneer, although  he  (the  auctioneer)  was  not  a  party  to 
the  suit;  the  seller  ofiering  to  bring  the  deposit  into 
Court. 

In  all  cases  where  a  bill  in  equity  is  filed  for  a  specific 

(m)  Echltffv.  Baldwin,  1  Yes.  jun.  267. 

(n)  Curtis  «.  Marquis  of  Buckingham,  3  Yes.  &  Beam.  168. 

(o)  30  June  1819,  MS.     S.  C.  3  Swanst.  556. 

(p)  Brown  o.  Frost,  £.  T.  1818.  MS. 

injunction  to  stay  waste,  pending  the  suit^  may  be  awarded.  Scott  y* 
Wharton^  2  Hen.  &  Munf.  25.  An  injunction  will  lie  against  a  mort- 
gagor in  possession,  to  stay  waste ;  although  no  suit  be  pending  for  fore- 
closure. Brady  v.  fValdron^  2  Johns.  Ch.  Rep.  148.  So,  an  injunc- 
tion will  lie  to  restrain  the  defendant  from  cutting  timber  and  commit- 
ting other  waste,  he  being  in  possession,  claiming  title  adversely,  a  suit 
being  pending,  at  law,  to  try  the  title.  Skubrick  v.  Churard^  2  Des. 
616.     See  contra,  Storm  ?•  ManUj  4  Johns.  Ch.  Rep»  21. 
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performance,  either  party  may  in  general,  if  he  please 
have  a  reference  as  to  the  title.  The  vendor  is  entitled  to 
(*)this  privilege  in  order  to  enable  him  to  make  out  a  title 
before  a  Master.  The  purchaser  is  allowed  this  right,  in 
order  that  he  may  have  the  title  assured  in  a  manner  he 
otherwise  could  not.  As  to  a  purchaser,  the  Court  never 
acts  upon  the  fact,  that  a  satisfactory  abstract  was  de- 
livered,  unless  the  party,  has  clearly  bound  himself  to 
accept  the  title  upon  the  abstract ;  but  though  the  ab- 
stract is  in  the  hands  of  the  party  whp  says  he  cannot 
object  to  it,  yet  he  may  insist  upon  a  reference ;  because, 
by  the  production  of  papers,  which  can  be  enforced,  and 
by  the  examinations  and  inquiries  which  can  be  made  by 
virtue  of  the  decree,  the  title  may  be  examined  in  a  man- 
ner it  never  could  upon  a  mere  abstract (^)(145)«  Either 
party  may,  however,  wave  this  right. 

Where  a  man  makes  a  purchase  of  an  estate,  to  which 
the  vendor  represents  that  he  has  a  good  title,  in  such  a 
case  the  purchaser  has  a  right  to  insist,  that  the  question 
whelher  he  have  or  have  not  a  good  title  shall  be  sifted 
to  the  bottom  before  he  can  be  called  upon  to  adopt  either 
alternative,  and  before  the  vendor  can  be  let  off  from  his 
original  contract(r). 

Where  the  purchaser  files  the  bill,  and  insists  that  the 
vendor  c<mnot  make  good  a  title,  equity  can  only  dismiss 
the  bill  with  costs,  although  the  Court  will  compel  him  to 
make  ont  the  title  if  he  have  the  ability(5).  But  the 
Court  has  power  in  a  suit  so  framed  to  decide  whether 
the  title  is  good  or  bad. 

If,  after  the  confirmation  of  a  report  in  favor  of  a  title, 

(g)  See  Lord  Eldon's  judgment  in  Jenkins  v.  Hiles,  6  Yes.  jun.  663. 

(r)  3  Mer.  137,  per  Lord  Eldon. 

(«)  Nicloson  o.  Wordsworth,  2  Swanst.  366. 


(145)  See  Beverley  v.  Lawean'e  heirs,  Z  Munf.  317,  383.    MCamb 

Y.  Wright^  4  Johns.  Ch.  Rep.  659. 
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a  new  fact  appear,  by  which  the  title  is  affected^  the  title 
will  be  referred  back  to  the  Master(<).  In  a  case  where 
the  seller  of  a  leasehold  estate  produced  the  leasehold  title, 
(*) which  the  Master  thought  sufficient,  and  reported  ac- 
cordingly ;  but  the  Court  held,  that  the  lessor's  title  ought 
to  have  been  produced,  and  sent  it  bac£  to  the  Master  to 
review  his  report ;  the  seller  had  liberty  given  to  him  to 
produce  the  freehold  title.  And  it  was  considered  that  the 
purchaser  was  at  liberty  to  enter  into  objections  to  the 
leasehold  title,  which  were  not  taken  upon  the  former  dis- 
cussions before  the  Master(ti).  And,  upon  the  objections 
being  afterwards  taken,  the  bill  was  dismissed(ar)«  The 
course  of  the  Court  is,  where  the  Master  has,  by  express- 
ing an  opinion  in  favor  of  the  title,  prevented  the  vendor 
from  showing,  that  if  his  opinion  had  been  otherwise, 
still  the  title  was  good,  to  send  it  back  to  the  Master  to 
review  his  report,  the  party  moving  to  pay  the  costs  of 
the  motion(^).  If  the  Master's  report  in  favor  of  the 
title  be  overruled,  yet  the  seller  may,  upon  an  early 
application,  obtain  a  reference  back,  in  order  to  «how 
that  the  title  is  valid  upon  another  ground  not  before 
taken(z). 

So  where  it  appears  at  the  hearing  upon  the  exceptions, 
that  the  seller  can  clear  up  the  objection,  the  Court  has 
sometimes  sent  the  title  back  to  the  Master  to  review  his 
report,  and  in  such  a  case  it  is  not  necessary,  as  it  was 
held  by  Lord  Eldon,  that  the  Master  should  have  liberty 
to  receive  further  evidence.  He  may  receive  such  evi- 
dence without   any  express   authority.     In  the  case  of 

(I)  Jeudwine  o.  Alcock,  1  Mad.  597. 

(ii)  Fildes  1*.  Hooker,  2  Mer.  424.     Andrew  o.  Andrew,  3  Sim.  390. 
{x)  S.  C.  Y.  C.  3d  April  1818,  MS;  3  Madd.  193. 
(y)  Egerton  o.  Jones,  3  Sim.  392. 

{z)  Egerton  v.  Jones,  1  Russ.  &  Myl.  694.    Portman  «•  Mill,  ih. 
697. 
(*219) 


THE  COSTBACT.  Jgg 

Esdaile  v.  Stephenson(a),  it  appeared  that  the  estate  was 
subject  to  a  reiit-charge,  and  a  term  to  secure  it ;  and 
(*)the  purchaser's  counsel,  before  the  Master,  required  the 
seller  to  produce  a  release  of  it,  or  evidence  that  the 
jointress  would  release ;  but  although  he  did  not  do  so, 
the  Master  reported,  that  the  seller  could  make  a  good 
title  upon  the  jointress  releasing.  To  this  report  excep- 
tions were  taken.  The  Vice-Chancellor  consulted  the 
Lord  Chancellor,  and  stated  their  opinion  to  be,  that  the 
report  was  wrong.  It  should  have  been,  that  the  seller 
could  not  make  a  good  title  unless  the  jointress  joined ; 
and  the  Vice-Chancellor  recommended  in  future,  the  form 
of  such  a  report  to  be,  that  the  seller  could  not  make 
a  good  title,  because  A*  is  a  jointress,  and  no  sufficient 
evidence  has  been  produced  to  show  that  she  will  release. 
The  Lord  Chancellor  and  the  Vice-Chancellor  agreed, 
that  if  a  title  upon  a  new  fact  can  be  made  between  the 
report  and  the  further  directions,  the  Court  will  enforce 
the  contract,  as  if  in  the  above  case  the  jointress  had  agreed 
to  join  when  the  cause  came  on  for  further  directions  :  In 
such  a  case  the  Court  would  expect  counsel  to  appear, 
and  consent  that  she  would  concur.  This  points  out  the 
necessity  in  such  cases  of  setting  down  the  cause  upon 
further  directions  at  the  same  time  with  the  exceptions. 
In  Esdaile  v.  Stephenson,  as  the  exceptions  only  were 
before  the  Court,  they  were  ordered  to  stand  over,  with 
liberty  to  set  down  the  cause  for  further  directions,  and 
then  the  exceptions  and  further  directions  to  come  on 
together.  It  was  in  the  above  case  expressly  laid  down, 
that  the  Court  would  not  allow  a  seller  to  lie  by  before 
the  Master,  and  then  upon  further  directions  attempt  to 
make  a  title.  There  was  an  appeal  from  this  decision, 
but  it  has  since  been  withdrawn. 

(a)  V.  C.  8  Aug.  1822.  MS.  S.  C.  6  Madd.  366 ;  Paton  v.  Rogers, 
6  Madd.  256. 

▼01.  i.  84  (*220) 
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If  exceptions  are  taken  to  the  report,  that  a  good  title 
can  be  made,  and  are  overruled,  other  objections  to  the 
title  cannot  be  made  ;  but  if  exceptions  are  allowed,  and 
(*)a  new  abstract  of  title  is  delivered,  further  objections 
may  of  course  be  brought  in(6). 

In  Noel  V.  Hoy(c),  the  seller  rested  his  title  on  the  con- 
struction of  a  will,  by  which  he  insisted  the  estate  did  not 
pass.  The  point  was  decided  against  him,  and  then  he 
asked  for  a  reference  to  the  Master,  to  see  whether  he 
could  make  a  good  title,  as  he  insisted  that  the  devisees 
were  trustees  for  him.  This  reference  was  objected  to  by 
the  purchaser.  The  Court  said,  that  it  should  have  great 
difficulty  in  allowing  the  plaintiff  after  a  decree  to  amend 
his  bill,  by  bringing  new  parties  before  the  Court.  But 
time  had  been  allowed  to  get  an  act  of  parliament,  if  the 
Master  was  of  opinion  that  the  devisees  were  trustees  for 
the  seller,  he  would  report  in  favor  of  the  title.  If  a  suit 
should  be  necessary  to  try  their  equity,  he  would  report 
against  it. 

A  purchaser  may  file  a  bill  for  a  specific  performance, 
although  it  appears  by  the  abstract  that  the  vendor 
has  no  title,  and  yet  unless  he  chooses  to  take  the 
title,  the  Court  cannot  force  it  upon  him,  on  the  groond 
of  his  having  filed  the  bill  with  a  knowledge  of  the 
objection(rf)(146). 

Where  objections  are  made  by  a  purchaser,  evidently 
with  a  view  to  gain  time,  the  Court  itself  will  enter  into 
the  consideration  of  the  objections,  without  referring  the 
title  to  a  Master.  So  where  a  bill  is  filed  by  a  purchaser, 
the  vendor,  the  defendant,  has  been  allowed,  after  answer, 
and  before  the  hearing  of  the  cause,  to  move,  that  an 

(b)  Brooke  v. ,  4  Madd.  212. 

(c)  V.  C.  23  Feb.  1820,  MS. 

(d)  Stapylton  v.  Scott,  16  Ves.  jun.  272. 


(146)  See  Waters  v.  Travis^  9  Johns.  Rep.  450.  on  appeal. 
(*221) 
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iaquiry  may  be  directed  as  to  the  title,  and  at  what  time 
the  abstract  was  delivered,  and  whether  it  was  suflScient. 
This  was  allowed,  in  order  to  enable  the  Court  to  dispose 
(*)of  the  cause  with  despatch(6).  Again,  where  a  vendor 
filed  a  bill  for  a  specific  performance,  and  the  purchaser 
submitted  to  perform  the  contract  if  a  good  title  could 
be  made,  asserting  that  upon  the  abstract  a  good  title  could 
-  not  be  made,  it  was,  upon  the  motion  of  the  plaintilfT,  re- 
ferred to  the  Master  to  inquire  whether  a  good  titlq  could 
be  made,  and  whether  it  appeared  upon  the  abstract 
that  a  good  title  could  be  made(^.  Lord  Eldon  has 
observed,  that  some  degree  of  irritation  was  excited  in 
the  Court  by  persons  called  land-jobbers,  contracting  for 
estates  without  any  intention  of  paying  for  them,  and 
setting  up  defects  of  title,  merely  with  the  view  of  gain- 
ing time,  to  dispose  of  them  ;  and,  on  that  ground,  Lord 
Rosslyn  was  prevailed  upon  to  direct  a  reference  of  the 
title  immediately,  on  motion;  and  there  is  not  much 
mischief  in  that  upon  a  simple  case  of  specific  perform- 
ance, where  there  is  nothing  more ;  but  the  relief  may 
be  so  modified  and  qualified,  with  reference  to  the  nature 
and  object  of  the  contract,  that  unless  it  is  purely  that 
point,  great  difficulty  may  arise(^)« 

In  a  later  case.  Lord  Eldon  directed  a  reference  of  the 
title,  upon  the  bill  of  a  vendor,  before  the  answer  was 
put  in.  The  bill  was  a  mere  averment  of  the  contract, 
putting  no  special  fact  in  issue,  and  the  Court  considered 
tbe  plaintiff  as  undertaking  to  do  all  such  acts,  for  the 
purpose  of  executing  what  the  Court  thinks  right,  as  if 
the  answer  was  in,  and  the  cause  brought  to  a  hearing. 
With  that  undertaking,  if  they  cannot  state  any  objection 
to  the  performance,  and  the  reference  is  merely  to  look 

(e)  Mossv.  Matthews,  3  Yes.  jun.  279. 
(/)  Wright  V.  Bond,  11  Ves.  jun.  39. 
(g)   17  Ves.  jun.  278. 

(*222) 
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into  the  title,  his  Lordship  did  not  apprehend  the  answer 
to  be  necessary  before  that  reference(A).  But  if  the 
(*)defendant's  counsel  state  that  there  are  other  objec- 
tions, the  title  cannot  be  referred(i). 

And  in  every  case  where  the  answer,  upon  reasons  solid 
or  frivolous,  insists,  that  the  agreement  ought  not  to  be 
executed,  the  Court  must  first  dispose  of  the  questioa 
raised(A;).  Therefore,  where  the  question  simply  was, 
whether  the  vendor  of  a  leasehold  estate  was  bound  to 
produce  the  lessor's  title,  a  motion  by  the  purchaser  for 
a  reference  to  the  Master  upon  the  title  was  refused(/). 
So  where  the  defendant,  the  purchaser,  alleges  laches  oa 
the  part  of  the  plaintiff,  as  a  ground  for  his  not  being 
compelled  to  perform  the  agreement,  the  Court  will 
decide  the  question  raised,  before  the  title  is  referred  to 
the  Master(m). 

Until  lately,  it  was  not  the  general  practice,  to  make  an 
inquiry,  ab  ante^  at  what  time  the  plaintiff  could  make 
a  title(n).  If,  upon  the  usual  reference  to  the  Master,  to 
inquire  whether  the  seller  could  make  a  good  title,  he 
reported  in  the  affirmative,  it  might,  with  a  view  to  costs, 
have  been  referred  back  to  the  Master,  to  inquire  whether 
a  good  title  could  have  been  made  at  the  filing  of  the  bill ; 


(A)  Balmanno  v.  Lumley*  1  Ves.  &  Beam*  224. 

(t)  Matthews  v,  Dana,  8  Madd.  470. 

{k)  BIytb  V,  Elmherst,  1  Yes.  &  Beam.  1 ;  see  Paton  o.  Rogers, 
ibid.  361 ;  Biscoe  v.  Brett,  2  Ves.  &  Beam.  377 ;  Fullagar  v.  Clark, 
18  Ves.  jun.  481  ;  Morgan  r.  Shaw,  2  Mer.  138 ;  Boehm  v.  Wood,  1 
Jac.  &  Walk.  419;  Withjr.  Cottle,  1  Turn.  78;  1  Sim.  &  Stu.  174; 
Gordon  v.  Ball,  1  Sim.  &  Stu.  178. 

(/)  Gompertz  v. ,  12  Ves.  jun.  17.     See  Eldridge  v.  Porter,  14 

Ves.  jun.  139  ;  and  see  17  Ves.  jun.  278. 

(m)  See  Biyth  v.  Elmherst,  ubi  sup.  Skelton's  case,  1  Ves.  &  Be«u 
617;  WalUnger  v.  Hilbert,  1  Mer.  104  ;  Lowe  v.  Manners,  1  Mer,  19  ; 
Portman  v.  Mill,  2  Russ.  570. 

(n)  Gibaon  v.  Clarke,  2  Ves.  &  Bea.  103.  See  Jennioga  v:  H<^ptoii, 
1  Madd.  211 ;  and  see  Lubin  v.  Lightbody,  8  Price,  606. 
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and  if  not,  when  it  was  that  a  good  title  could  be  made(o); 
(*)and  this  reference  might  be  made  as  well  after  a  de- 
cree, as  after  an  interlocutory  order.  The  Vice-Chancel- 
lor  (Sir  John  Leach)  considered,  that  great  additional  ex- 
pense and  delay  were  occasioned  by  prties  not  asking, 
in  the  first  instance,  where  the  circumstances  of  the  case 
made  it  material,  that  if  the  Master  should  find  that  a 
good  title  could  be  made,  then  that  he  might  inquire  when 
such  good  title  was  first  shown  to  the  purchaser(/?).  In 
a  later  case  of  Harrington  v.  Secretan,  where  the  pur- 
chaser moved  for  a  second  order,  the  learned  Judge, 
under  the  circumstances,  granted  the  motion  ;  but  made 
a  general  rule,  with  the  approbation  of  the  bar,  which  he 
has  since  regularly  followed,  that  the  first  reference  should 
be  to  see  whether  a  good  title  can  be  made,  and  if  so,  at 
the  reqt^est  of  either  party y  to  inquire  when  the  seller  show- 
ed a  title.  This  rule  appears  to  be  entirely  free  from  ob- 
jection. 

When  the  title  is  referred  to  the  Master  upon  motion, 
and  the  report  is  against  the  title,  the  defendant  may 
move  to  dismiss  the  bill  with  costs,  and  the  Court  can 
make  the  order  without  setting  down  the  cause(9). 

Where  the  purchaser  has  been  a  long  time  in  posses- 
sion of  the  estate,  and  of  the  abstract,  without  objecting 
to  the  title,  a  specific  performance  will  be  decreed  at  once 
without  a  reference  as  to  the  title(r).  But  the  question 
depends  upon  a  conclusion  of  fact.  The  Court  must  be 
satisfied  that  the  purchaser  intended  to  wave,  and  has 
actually  waved  his  right'  of  examining  the  title,  and  of 
course  the  waver  may  itself  be  rebutted  by  the  conduct  of 

(o)  Daly  V.  Osborne,  1  Mer.  332  ;  Birch  o.  Haynes,  2  Mcr.  444. 

{p)  Hyde  v.  Wroughton,  3  Madd.  279.     See  Anon.  3  Madd.  495. 

iq)  Walters  t>.  Pyman,  19  Ves.  351 ;  Whitcomb  v.  Foley,  V.  C. 
1821,  MS.;  S.  C.  6  Madd.  3. 

(r)  Fleetwood  v.  Green^  16  Ves.  jun.  694  ;  Margravine  of  Anspach 
V.  Noel,  1  Madd.  310. 
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(*)the  seller,  e.  g.  in  furnishing  further  documents  to  make 
out  the  title(^).  This  subject  has  already  been  dis- 
cussed (^). 

But  even  after  It  has  been  decided  that  the  right  to  call 
for  the  title  is  waved,  if  for  the  purpose  of  settling  the 
conveyance  a  deed  is  produced,  which  shows  a  bad  title, 
a  specific  performance  will  not  be  decreed.  This  was 
decided  in  Warren  t?.  Richardson(t«).  The  Lord  Chief 
Baron  observed,  that  though  the  Court  thought  the 
defendant  had  by  his  conduct  vt^ved  that  right,  it  had 
come  out  collaterally,  that  the  plaintiff  could  not  make  a 
title  acccording  to  his  contract.  It  would  be  a  great  hard- 
ship upon  a  party  to  force  him  to  accept  a  title  which 
was  ascertained  to  be  defective.  It  would  be  contrary  to 
all  the  rules  which  prevail  upon  the  subject  of  specific 
performance.  The  principles  upon  which  courts  of 
equity  have  proceeded  on  the  subject  of  specific  perform- 
ance, do  not^make  a  decree  for  a  specific  performance  the 
necessary  consequence  under  all  circumstances  of  an 
agreement.  Circumstances  of  hardship  often  prevent  it. 
They  recollect  that  the  party  is  not  without  remedy,  for, 
though  he  should  be  refused  a  specific  performance,  he 
has  left  to  him  bis  action  upon  the  agreement.  What 
created  the  difficulty  in  this  case  was,  that  the  conduct 
of  the  party  had  barred  his  right  to  the  usual  investigation 
into  the  title,  and  this  defect  was  a  defect  of  title.  If 
the  objection  had  been  to  the  conveyance  merely,  the  de- 
fendant would  have  had  the  full  benefit  of  it  without 
any  doubt.  But  the  objection  was  of  another  description : 
it  was  an  objection  to  the  title  :  it  stood  decided  upon  the 
record,  that  the  defendant  had  waved  his  right  to  call  upon 
the  plaintiff  for  the  production  of  his  title  ;   on  the  other 

(«)  Burroughs  v.  Oakley,  3  Swanst.  159. 
(<)  Supra^  p.  10. 
(tt)  1  Tou.  1. 
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(*)baiid,  it  was  clear  that  the  plamtijOf  could  make  no  good 
title,  and  if  the  defendant  took  it,  it  would  be  defective. 

A  new  practice  has  sprung  up,  by  which  certainly  some 
suits  have  been  quickly  disposed  of,  but  which  has  been 
a  great  surprise  upon  many  parties.  I  allude  to  the  prac- 
tice of  ordering  a  purchaser  in  possession  of  the  estate  upon 
motion  to  pay  the  purchase-money  into  court.  This, 
under  special  circumstances,  has  been  done  even  before 
answer(x)  ;  but  the  purchaser  has,  in  some  cases,  had  the 
option  to  pay  the  money,  or  give  up  possession(y) ;  in 
others,  an  occupation-rent  has  been  set,  deducting  inte- 
rest on  the  deposit(z)  ;  and,  in  others,  a  receiver  has  been 
appointed(a).  And  payment  of  the  money  will  be  or- 
dered, although  by  the  agreement  it  is  payable  by  instal- 
ments, and  a  portion  of  it  is  to  remain  secured  upon  the 
estate(6). 

*  This  rule  has  been  adopted  where  the  possession  has 
been  given  under  a  mutual  apprehension  that  the  title 
could  be  immediately  made  good(c) — ^where  the  purchaser 
had  a  sort  of  mixed  possession  with  the  vendor,  and  had 
paid  part  of  the  purchase-money,  was  insolvent,  and  had 
attempted  without  effect  to  sell  the  estate((/) — ^where  the 
purchaser  approved  of  the  title  and  prepared  a  convey- 
ance, and  then  raised  objections(6) — :where  the  purchaser 

(f)  Dixon  V.  Astley,  1  Mer.  133.  See  Burroughs  v.  Oaklej,  1  Mer. 
52,  376  ;  Blackburn  v.  Stace,  6  Madd.  69. 

(t/)  Clarke  v.  Wilson,  15  Ves.  317 ;  Smith  v.  Lloyd,  1  Madd.  83  ; 
Morgan  v.  Shaw,  2  Mer.  138 ;  Wickham  v,  Everest,  4  Madd.  53. 

(z)  Smith  V.  Jackson,  1  Madd.  618  ;    Smith  v.  Lloyd,  1  Madd.  83. 

(a)  Hall  «.  Jenkinson,  2  Yes.  &  Beam.  125.  See  Clarke  v.  Elliott, 
1  Madd.  606. 

(6)  Tounge  v.  Duncombe,^  You.  275. 

(c)  Gibson  v.  Clarke,  1  Yes.  &  Beam.  500.     See  1  Madd.  607. 

(d)  Hall  V.  Jenkinson,  2  Yes.  &  Beam.  125. 

{e)  Watson  v,  Upton,  Coop.  92,  n.  But  see  Bonner  o.  Johnston, 
1  Mer.  366 ;  and  See  CrutcUey  o.  Jerningham,  2  Mer.  602  ;  Foumier 
o.  Edwards^  T.  T.  1819,  Y.  C.    The  deeds  were  executed,  and  an  ap- 
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(*)had  been  guilty  of  laches^  and  cut  nndeTwood(f).  Even 
in  a  case  where  it  appeared  on  the  face  of  the  abstract 
that  the  title  was  bad,  but  the  purchaser  had  sold  and 
conveyed  the  estate  to  another  purchaser(g').  So  where 
from  circumstances  an  acceptance  of  the  title  was  in- 
ferred(A) — again,  where  a  time  was  fixed  for  payment  of 
the  purchase-money  by  instalments^  and  the  property  was 
a  coaUmine(i).  In  all  these  cases  the  rule  has  been 
applied,  and  if  the  estate  be  sold  under  a  decree^  the  pur- 
chaser, if  he  enters  into  possession,  will  be  compelled  to 
pay  his  purchase-money  into  court,  unless  he  entered 
with  the  express  consent  of  the  CourtQc). 

But  where  the  sale  is  not  by  the  Court,  and  the  seller 
has  thought  proper  to  put  the  purchaser  into  possession, 
with  an  understanding  between  them  that  he  shall  not 
pay  his  money  until  he  has  a  title,  the  purchaser  cannot 
be  called  upon  to  pay  the  money  into  court  in  this  sum- 
mary way(/),  nor  can  the  payment  be  compelled  where 
the  vendor  gives  possession  without  stipulation(m),  or 
the  purchaser  was  in  possession  under  another  title 
before  the  contract(n) ;  or  the  possession  was  given 
independently  of  the  contract,  and  the  seller  has  been 
guilty  of  laches(o),  although  in  such  cases  the  purchaser 

plication  was  made  for  the  completion  of  the  purchase,  but  the  purchaser 
had  not  the  money.  The  motion  was  made  upon  the  answer,  bj  which 
the  defendant  claimed  compensation  for  some  charges. 

(/)  Burroughs  «.  Oakley,  1  Mer.  62,  376  ;  Dixon  o.  Astley,  1  Mer. 
138,  378,  n. ;  Bradshaw  v.  Bradshaw,  2  Mer.  492. 

{g)  Brown  v.  Kelty,  L.  I.  Hall,  July  1816,  MS. 

{h)  Boothby  V.  Walker,  1  Madd.  197;  and  see  Smith  v^  Lloyd,  1 
Madd.  83. 

(t)  Buck  V.  Lodge,  18  Yes.  jun.  450. 

(k)  Anon*  L.  L  Hall,  16  July  1816,  MS. 

(/)  Gibson  «.  Clarke,  1  Yes.  &  Beam.  500. 

(m)  Clarke  v.  Elliot,  1  Madd.  606. 

(n)  Freebody  v.  Peny,  Coop.  91 ;  Bonner  «.  Johnstoii,  1  Mer.  866. 

(o)  Fox  V.  Birch,  1  Mer.  106. 
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(*)maj  make  himself  liable  to  the  demand,  by  dealing  im- 
properly with  the  estate,  c.  g.  cutting  trees,  or  selling  it 
to  another  person(/?). 

Perhaps  two  simple  rules  may  be  deduced  from  the 
cases:  1st.  Where  the  possession  is  taken  under  the  con- 
tract, or  is  consistent  with  it,  and  the  purchaser  has  not 
dealt  improperly  with  the  estate,  the  cause  must  take  its 
regular  course. 

But  2d,  If  the  possession  by  the  purchaser,  without 
payment  of  the  money,  is  contrary  to  the  intention  of  the 
parties,  or  is  held  according  to  it,  but  the  purchaser  has 
exercised  improper  acts  of  ownership,  for  example,  cutting 
timber,  by  which  the  property  is  lessened  in  value,  or 
selling  the  estate,  by  which  the  first  seller's  remedy  is 
complicated  without  his  assent ;  in  such  cases,  the  Court 
will  interpose  and  compel  the  purchaser  to  pay  the  pur- 
chase-money into  court. 

Where  the  sum  is  large,  the  Court  has  allowed  a  long 
day,  for  instance,  three  months  for  payment  of  the 
money (9) ;  and  under  proper  circumstances,  the  time 
will  be  enlarged(r). 

Where  a  vendor  files  a  bill  for  an  injunction  and  a 
specific  performance,  the  Court  will,  upon  granting  the 
injunction,  put  him  upon  proper  terms,  and  therefore  will 
in  most  cases  order  him  to  pay  the  deposit  into  court. 
But  where  the  seller  at  the  time  of  the  bill  filed  is  able 
and  willing  to  make  a  good  title  to  the  estate  sold,  and 
the  purchaser  improperly  refuses  to  complete  the  contract, 
(*)although  the  seller  is  in  possession  of  the  estate,  he 
will  not  be  compelled  to  pay  the  deposit  into  court,  be* 

(p)  Cutler  o.  Simons,  2  Mer.  103  ;  Brumby  v.  Tea),  3  Madd.  219; 
GUI  V.  Watson,  ibid.  225. 

(9)  Townshend  v.  Townshend,  L.  I.  Hall,  March  3,  1817,  Master 
of  the  Rolls  for  ihe  Lord  Chancellor.     MS. 

(r)  Brown  v.  Kelty,  Michaelmas  Terrn^  1816,  MS.,  the  Vice-Chan- 
cellor  for  the  Lord  Chancellor ;  Townshend  o.  Townshend. 

VOL.  I.  35  (*228)    (*229) 
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cause  it  is  the  fault  of  the  purchaser  and  not  of  the  seller 
that  the  latter  retains  both  the  deposit  and  the  estate(s). 

Although  the  defendant,  by  his  answer,  put  in  issue  an 
objection  to  the  title,  and  both  parties  examine  witnesses 
to  the  point  before  the  hearing,  yet,  upon  a  reference  to 
the  Master,  both  sides  may  produce  further  evidence  be- 
fore him(^). 

If  the  seller  has  vested  in  him  legally,  or  equitably,  all 
the  interest  in  the  estate,  it  cannot  be  objected  to  the 
Master's  report  in  favor  of  the  title  that  the  legal  estate 
is  outstanding,  although  in  a  lunatic,  against  whom  oo 
commission  has  issued(I).  The  vendor  has  the  power, 
provided  he  will  take  the  means  necessary  for  the  pur- 
pose of  making  a  good  title.  If  he  neglect  this,  the  ques- 
tion will  properly  arise  when  the  Master  comes  to  settle 
the  conveyance(M). 

Where  an  estate  is  sold  in  lots  to  different  persons,  the 
vendor  cannot  include  them  in  one  bill,  for  each  partj's 
case  is  distinct,  and  must  depend  upon  its  own  peculiar 
circumstances,  and  there  must  be  a  distinct  bill  upoa  each 
contract(a:).  In  demurring  to  a  bill  against  distinct  pur- 
chasers, as  multifarious,  the  defendants  need  not  deny 
combination(^),  although  that  was  formerly  deemed  es- 
8ential(2). 

If  the  purchaser's  defence  to  a  bill  for  a  specific  per- 
formance (*)rest  merely  on  the  want  of  title  in  the  ven- 
dor, he  ought  to  depend  on  his  answer,  and  not  to  file  a 
cross-bill  to  have  the  agreement  delivered  up  ;  because 

{$)  Wjnne  v.  Griffith,  1  Sim.  &  Stu.  147. 
(<)  Yancouver  v.  Bliss,  11  Ves.  jun.  468. 
(n)  Berkeley  v.  Dauh,  16  Ves.  jun.  380. 

(x)  Rajner  v.  Julian,  2  Dick.  677 ;  Brookes  v.  Lord  Whilwortb,  1 
Madd.  86. 

'  (y)  Brookes  v.  Whitworth,  1  Madd.  86. 
{z)  Bull  V.  Allen,  iBunb.  69. 


(I)  This  is  not  now  a  serious  difficulty. 
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the  vendor  can  make  no  use  of  the  contract  if  he  have  no 
title(a).  And  a  purchaser  should  not  make  the  stewards 
or  receivers  of  the  vendor  parties  to  his  bill  for  a  specific 
performance ;  for  although,  as  we  have  already  seen,  the 
vendor  is  deemed  a  trustee  for  the  purchaser,  yet  this  rule 
does  not  extend  to  the  agents  of  the  vendor(6). 

Where  the  plaintiff,  in  a  bill  for  a  specific  performance, 
cannot  prove  his  agreement,  as  laid ;  but  the  defendant, 
who  proves  the  agreement  to  be  different,  offers  to  perform 
specifically. the  agreement  which  he  represents ;  the  Court 
will  execute  the  agreement  as  proved  by  the  answer, 
without  a  cross-bill,  although  the  plaintiff  should  wish  to 
have  the  bill  dismissed(£:),  if  the  Court  think  the  defend- 
ant entitled  to  a  specific 'performance(^X^  "^7). 

But,  if  a  plaintiff  insist  upon  a  particular  construction 
of  a  contract,  and  the  Court  decides  against  him,  he  will 
not  be  allowed  a  specific  performance  according  to  the 
construction  against  which  he  has  contended.  It  is  not 
like  the  case  of  a  plaintiff  calling  upon  the  Court  to  con- 
strue and  execute  an  agreement  according  to  the  true 
construction ;  suggesting  that  which  he  conceives  to  be 
so(c). 

If  a  bill  for  a  specific  performance  be  dismissed,  it 
would  require  a  clear  and  distinct  case  to  be  made  out 
and  prayed,  to  entitle  the  plaintiff  to  an  account  of  rents, 
or  the  \ike(f). 

(*)If  a  purchaser  have  recourse  to  equity,  and  it  appear 
that  the  vendor  has,  since  the  filing  of  the  bill,  sold  the 

(a)  HiltoD  V,  Barrow,  1  Ves.  jun.  284. 

(6)  Macoamara  v,  Williams,  6  Yes.  jun.  148. 

{c)  Fife  V.  Clayton,  13  Yes.  jun.  546. 

(d)  Higginson  tu  Clowes,  15  Yes.  jun.  516. 

(e)  Clowes  v.  Higginson,  1  Yes.  &  Beam.  524. 

(/)  Williams  v,  Shaw,  3  Russ.  178,  and  Stevens  r.  Guppy,  3  Russ. 
171. 

(147)   See  ^iskeio  v.  Poyas,  2  Des.  146. 
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estate  to  another  person,  the  Court  will,  it  has  been  deter- 
mined, refer  it  to  a  Master  to  inquire  what  damage  the 
purchaser  has  sustained  ;  and  the  sum  which  shall  beTound 
due,  together  with  qosts,  will  be  directed  to  be  paid  to 
him(g')(148). ,  Equity,  however,  cannot  give  the  purchas- 
er any  compensation  where  he  files  a  bill  to  have  the  coa- 
tract  delivered  up  on  account  of  the  defective  title  of  the 
vendor.  But  he  will  obtain  a  decree  for  delivering  up  of 
the  contract,  without  prejudice  to  his  remedy  at  law  for 
breach  of  it(A)(149)- 

In  a  recent  case,  upon  a  specific  performance,  where 
Lord  Eldon  refused  to  direct  an  issue  or  an  inquiry  be- 
fore the  Master,  with  a  view  to  djsimages,  his  Lrordsfaip 
said,  that  the  plaintiff  must  take  that  remedy,  if  he  chooses 
it,  at  law.  In  Denton  t;.  Stewart,  the  defendant  bad  it 
in  his  power  to  perform  the  agreement,  and  put  it  out  of 

(g)  Denton  «.  Stewart,  1  jCox,  268  ;  1  Yes.  juo.  329  ;  17  Yes.  Jan. 
276,,  cited;  Reg.  Lib.  A.  1785,  fol.  562,  717;  mtpra,  p.  116,  d.; 
Greenwa/  v.  Adams,  12  Yes.  jun.  395. 

{h)  Gwillira  v.  Stone,  14  Yes.  jun.  128. 

(148)  As  to  the  principles  bj  which  a  court  of  equity  will  be  govem- 
ed  in  retaining  a  bill  for  a  compensation  in  damages,  in  cases  where  the 
agreement  cannot  be  specifically  decreed,  see  Hatch  v.  Cohh^  4  Johns. 
Ch.  Rep.  669.  KempshaU  v.  Stone^  6  Johns.  Ch.  Rep.  193.  PhUUpt 
V.  Thompaony  1  Johns.  Ch.  Rep.  131.  Hepburn  v.  Atdd^  5  Crandi, 
262,  276.     Sinu^  Admr.  v.  Lewis^  5  Munf.  29. 

In  Fulweiier  v.  Baugher,  15  S.  &  R.  45,  where  the  action  was  oo 
bonds,  being  part  of  the  consideration  of  land  sold  ;  and  it  being  agreed 
that  the.title  was  defective  for  a  part,  which  was  to  be  cured  bj  a  tide  (o 
«  be  given  by  the  plaintiff,  held^  that  in  the  event  of  the  plaintiff's  inability 
to  give  a  title,  the  court  will  grant  a  new  trial.  **  It  is  like  the  case 
where  part  is  recovered  from  the  vendee  by  adverse  title  ;  in  which  esse 
the  price  of  that  part,  in  proportion  to  the  residue,  is  to  be  deducted  from 
j  the  bond,  before  any  interest  is  calculated  on  the  bond.     But  to  this 

there  may  be  an  exception,  if  the  vendee  has  enjoyed  the  land  during 
the  time  interest  is  demanded ;  and  this  is  a  matter  of  evidence  for  the 

I  (149)  See  Sttiw'  Admr.  v.  Lewis^  ut  supra. 
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his  power  pending  the  suit.  The  case,  if  it  was  not  to  be 
supported  upon  that  distinction,  was  not  according  to  the 
principles  of  the  Court(t), 

In  a  late  case(A:),  where  a  seller  had,  after  a  contract 
for  sale,  sold  at  an  advance  to  another  person,  the  bill 
filed  by  the  first  purchaser  prayed,  that  if  the  second  pur- 
chaser bought  without  notice,  the  seller  might  account  to 
the  plaintiff  for  the  advanced  price.  It  was  not  necessary 
to  decide  the  point ;  but  Lord  Eldon  observed,  that  the 
estate  by  the  first  contract,  becoming  the  property  of  the 
vendee,  the  effect  was,  that  the  vendor  was  seized  as  a 
(•)trustee  for  him  ;  and  the  question  then  would  be,  whe- 
ther the  vendor  should  be  permitted  to  sell  for  his  own  ad- 
vantage the  estate  of  which  he  was  so  seised  in  trust,  or 
should  not  be  considered  as  selling  it  for  the  benefit  of 
that  person  for  whom,  by  the  first  agreement,  he  became 
trestee,  and  therefore  liable  to  account.  The  ultimate 
decision  was,  that  the  first  purchaser  was  entitled  to 
a  specific  performance  agains^the  seller  and  the  second 
purchaser,  the  latter  being  considered  to  take  subject 
to  the  equity  of  the  first  purchaser,  to  have  a  convey- 
ance of  the  estate  at  the  price  which  he  agreed  to  pay  for 

'it  CO- 

But  where  the  contract  has  been  executed,  a  bill  caur 
not  be  filed  simply  for  compensation,  e.  g.  where  the 
rental  of  the  estate  was  represented  higher  than  its  actual 
amount(m). 

It  may  here  be  observed,  that  if  an  exception  taken  tp 
a  report  that  a  good  title  connot  be  made,  be  overruled, 
the  vendor  should  obtain  an  order  for  the  exception  to 

(f)  Todd  0.  Gee,  17  Yes.  jun.  273 ;  Blore  d.  Sutton,  3  Mer.  237, 

Kendall  v.  Beckett,  2  Russ  &  Myl.  88. 

(Jk)  Daniels  «.  Davison,  16  Yes*  jun.  249. 

(/)  17  Yes.  jun.  433. 

(m)  Newbam  t?.  May,  10  Price,  lit. 
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Stand  over ;  as,  if  disallowed,  it  would  appear  upon  record 
that  a  good  title  could  not  be  made(n). 

If  the  abstract  be  not  delivered  in  time,  or  objections 
arise  to  the  title,  the  vendee  may  bring  an  action  at  law 
for  non-performance  of  the  agreement,  in  which  case  the 
vendor's  remedy  (if  he  can  insist  on  the  contract  being 
specifically  performed)  is  to  file  a  bill  for  a  .specific  per- 
formance, and  an  injunction  to  restrain  the  proceedings 
at  law  ;  and  the  vendor  may  file  his  bill  for  a  performance 
in  specie^  although  the  vendee  may  have  recovered  his 
deposit  at  law.  If  an  injunction  be  granted,  the  Coiirt 
will  not  dissolve  it  without  the  Master's  report  as  to  the 
(*)title,  where  the  action  is  brought  on  the  ground  of 
want  of  title(o). 

If  a  purchaser,  upon  a  bill  being  filed  for  a  specific 
performance,  pay  the  purchase-money  without  putting  in 
an  answer,  and  afterwards  discover  that  a  fraud  was  com- 
mitted in  the  sale,  he  is  not  precluded  from  bringing  an 
action  for  damages  if  he  cgpie  recently  after  discovery  of 
the  deception(/?). 

But  if  a  defendant  in  a  suit  for  a  specific  performance, 
after  a  decree,  bring  an  action  at  law  against  the  plaintiff 
in  equity  for  damages,  and  the  decree  proceeded  upon 
the  ground  that  he  had  waved  the  literal  performance  of 
the  thing,  for  breach  of  which  the  action  is  brought, 
e.  g.  the  time  appointed  for  performance  of  the  contract, 
Equity  will  enjoin  the  action(9). 
•  Where  the  purchaser  has  paid  any  part  of  the  purchase- 
money,  and  the  seller  does  not  complete  his  engagement, 
so  that  the  contract  is  totally  unexecuted,  he,  the  pur- 
chaser, may  affirm  the  agreement,  by  bringing  an  action 

(n)  See  1  Ves.  jun.  667. 

(o)  Church  r.  Legeyt,  1  Pr.  301. 

(p)  Jeudwine  r.  Slade,  2  Esp.  Ca.  257. 

iq)  Beynolds  v.  Nelson,  6  Mad.  290. 
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for  the  non-perfonnance  of  it,  or  he  may  elect  to  disaffirm 
the  agreement  ab  iniiiOi  aad  may  bring  an  action  for 
money  had  and  received  to  his  use(r)(150). 

In  this  latter  action,  however,  the  plaintiff  cannot  re- 
cover more  than  the  money  paid,  although  the  estate  has 
risen  in  value  ;  while,  on  the  other  hand,  it  may  perhaps 
be  thought,  that  if  the  estate  has  experienced  a  diminu- 
tion in  value,  he  can  only  recover  the  damages  he  sustain- 
ed by  the  estate  not  being  conveyed,  that  being  the  only 
money  retained  by  the  defendant  against  conscience; 
(*)and  therefore  the  plaintiff,  ex  (squo  et  bonoj  ought  not 
to  recover  any  more(5)(161). 

The  right  to  disaffirm  the  agreement  is,  in  some  cases, 
of  great  importance.  If  an  agent  enter  into  an  agree- 
ment on  behalf  of  his  principal,  but  on  the  face  of  the 
agreement  the  agent  appear  to  be  the  real  purchaser,  and 
is  so  considered  by  the  vendor,  yet  if  the  purchaser 
actually  pay  the  deposit,  although  through  the  medium 
of  his  agent,  and  the  vendor  do  not  complete  his  engage- 

(r)  See  2  Burr.  1011;  Farrer  v.  Nightingalet  2  £sp.  Ca.  639; 
Hunt  V.  Silk,  5  East,  449  ;  Squire  v.  Tod,  1  Camp.  N.  P.  293.  See 
licvj  V.  Haw,  1  Taunt.  66. 

(s)  See  Moses  v.  M'Farlan,  2  Burr.  1006 ;  Dutch  v,  Warren',  ih. 
1010,  cited  ;  and  Str.  406  ;  S.  C.     Dale  v.  SoUet,  4  Burr.  2133,  sed. 

- ■  -       -  -       ■  — -  _  L  111 _l ■__! ■■  I        — » 

(150)  See  Weaver  v.  Bentley^  1  Caines'  Rep.  47.  Crillet  v.  May- 
nard^  5  Johns.  Rep.  86,  and  see  S.  C.  note  a.  p.  88,  where  the  prin- 
cipal authorities  are  collected.  So,  a  vendor,  by  bringing  a  suit  and  ob- 
taining judgment  for  the  purchase  money,  confirms  the  sale,  so  that  he 
cannot,  afterwards,  set  it  aside,     kelson  v.  Carrington^  4  Munf.  332. 

(161)  If  there  be  no  fraud,  and  no  covenants  taken  to  secure  the 
title,  the  purchaser  of  real  estate  has  no  remedy  for  the  purchase-money 
on  a  failure  of  title.  Mhot  v.  Allen^  2  Johns.  €h.  Rep.  619.  See 
Dor$ey  y.  Jackman^  1  Serg.  &  Rawle,  42.  Howes  v.  Barker^  3  Johns. 
Rep.  606.  .Note,  the  authority  of  Mo$es  v.  JS/PFerlanSf  referred  to  in 
the  text,  has  been  much  questioned.  See  O^Harra  v.  HaU,  4  Dall. 
340, 341. ;  and  see  1  Serg.  and  Rawle,  51. 
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menty  so  that  the  contract  is  rescindabley  the  purchaser 
fainiself  may  maintain  an  action  for  recovery  of  the  de- 
posit, which  will  be  considered  as  money  received  by  the 
vendor  to  the  use  of  the  real  purchaser(^). 

But  if  a  man  enter  into  a  contract  expressly  as  agent 
for  a  third  person^  although  really  for  his  own  benefit, 
and  the  other  party  has  no  notice  that  the  supposed 
agent  is  the  principal,  the  latter  cannot  maintain  an 
action  upon  the  contract  without  first  disclosing  to  the 
other  party  that  he  is  the  principal(tt). 

Where  a  purchaser  rests  his  action  on  a  defect  in  the 
title,  it  is  not  sufficient  to  show  that  the  title  has  been 
deemed  insufficient  by  conveyancers^  but  he  must  prove 
the  title  bad  (a:). 

If  he  succeed  in  proving  the  title  bad,  he  will,  according 
to  the  counts  upon  which  he  recovers^  obtain  a  verdict 
either  for  his  deposit^  or  for  damages,  which  in  most 
cases  would  be  regulated  by  the  amount  of  the  deposit. 

If  he  declare  on  the  common  money-counts,  he  of  course 
(*)cannot  obtain  any  damages  for  the  loss  of  his  bargain ; 
and  even  if  he  affirm  the  agreement  by  bringing  an  action 
for  non-performance  of  it,  he  will  obtain  nominal  damages 
only  for  the  loss  of  his  bargain(y),  because  a  purchaser  is 
not  entitled  to  .any  compensation  for  the  fancied  good- 
ness of  his  bargain  which  he  may  suppose  he  has  lost, 
where  the  vendor  is,  without  fraud,  incapable  of  making  a 
title(162). 

(0  Duke  of  Norfolk  v.  Worthy,  1  Camp.  Ca.  337.  Sec  Edden  r. 
Read,  3  Campb.  Ca.  338 ;  Bethune  o.  Farebrother,  5  Mau.  &  Selw. 
385,  391,  cited. 

(tt)  Bickerton  v.  Burrell,  5  Mau.  &  Sel.  383. 

(ar)  Camfield  v.  Gilbert,  4  Esp.  Ca.  221. 

(y)  Flureau  v.  Thomhill,  2  Blaks.  1078 ;  and  see  3  Bos.  &  PulK 
167.     See  Brig's  case.  Palm.  364. 

(152)  Where  land  is  sold  with  warranty,  and  the  purchaser  is  evicted, 
the  measure  of  damages,  unless  fraud  has  been  practised^  is  the  price 
(*235) 
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And  in  a  late  case(z),  where  an  auctioneer  who  had 
advanced  some  money  on  an  estate,  sold  it  by  auction 
after  the  authority  from  his  principal  had  expired,  and 
the  principal  refused  to  confirm  the  sale,  the  Court  of 
Common  Pleas,  in  an  action  brought  by  the  purchaser, 
in  which  he  declared  on  the  agreement,  and  for  money 
had  and  received,  &c.  would  not  allow  him  damages  for 
the  loss  of  his  bargain,  although  it  was  proved  that  the 
estate  was  worth  nearly  twice  the  sum  which  he  gave 
for  it. 

But  in  a  recent  case(a),  where  a  person  who  had  con* 
tracted  for  the  purchase  of  an  estate,  but  had  not  obtain* 
ed  a  conveyance  of  it,  sold  it  by  auction  with  a  stipula- 
tion to  make  a  good  title  by  a  day  named,  but  which  he 
was  unable  to  do,  as  the  vendor  to  him  refused  to  convey, 
it  was  held,  that  the  purchaser  by  auction  might,  beyond 
his  expenses,  recover  damages  for  the  loss  which  he  sus«- 
tained  by  not  having  the  contract  carried  into  effect.  Lord 
Tenterden  observed,  that  upon  the  present  occarion  he 
could  only  say,  that  if  it  is  advanced  as  a  general  proposi* 
tion,  that  where  a  vendor  cannot  make  a  good  title,  the 
purchaser  shall  recover  nothing  more  than  nominal  dam« 
ages,  he  was  by  no  means  prepared  to  assent  to  it.  If  it 
were  necessary  to  decide  the  point,  he  should  desire  (*)to 

(s)  Bratt  «.  Ellis,  MS.  Appendix,  No.  7 ;  and  see  Jooet  «.  Dyke, 

MS.  Appendix,  No.  8. 

(a)  Hopkins  v.  Grazebiook,  6  Barn.  &  Cress.  31 ;  9  Dowl.  Ic  R. 
22,  S.  O* 
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agreed  to  be  paid  by  the  purchaser.  In  cases  of  fraud#  the  Jury  are  not 
limited  to  the  price,  but  may  award  in  damages  the  amount  of  the  inju- 
ry sustained  by  the  loss  of  the  land.  Eang  o.  Pyle,  8  S.  &  R.  166. 
If  notice  is  duly  given  of  the  suit,  and  the  warrantor  does  not  defend, 
the  record  of  the  recovery  is  conclusive  against  him,  in  an  action  of 
covenant  on  the  warranty.  If  the  vendee  defends  without  giving  no« 
tice,  he  cannot  recover  his  expenses,  unless  in  a  case  of  fraud  or  the 
absence  of  the  warrantor.  FulweiJer  e.  Baagher  et  al.  16  ib.  46. 
TOL.  I.  86  (♦285) 
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have  time  for  consideration.  But  the  circumstances  of 
this  case  showed  that  it  differed  very  materially  from  that 
which  had  been  quoted  from  Sir  W.  Blackstone's  Reports. 
There  the  vendor  was  the  owner  of  the  estate,  and  an  ob- 
jection having  been  made  to  the  title,  he  offered  to  con- 
vey the  estate  with  such  title  as  he  had,  or  to  return  the 
purchase-money  with  interest ;  here  no  such  offer  was  or 
could  be  made.  The  defendant  had  unfortunately  put 
the  estate  up  to  auction  before  he  got  a  conveyance.  He 
should  not  have  taken  such  a  step  without  ascertaining 
that  he  would  be  in  a  situation  to  offer  some  title,  and 
having  entered  into  a  contract  to  sell,  witlK)ut  the  power 
to  confer  even  .the  shadow  of  a  title,  he  must  be  responsi- 
ble for  the  damage  sustained  by  a  breach  of  his  contract* 
Mr.  Justice  Bayley  said,  that  the  case  of  Flureau  v* 
Thornhill  was  very  different  from  this,  for  here  the  ven- 
dor had  nothing  but  an  equitable  title.  Now  where  a 
vendor  holds  out  an  estate  as  his  own,  the  purchaser  may 
presume  that  he  has  had  a  satisfactory  title,  and  if  he 
holds  out  as  his  own  that  which  is  not  so,  he  may  very 
fairly  be  compelled  to  pay  the  loss  which  the  purchaser  sus- 
tains by  not  having  that  for  which  he  contracted. 

This  case  is  one  of  great  importance,  and  will,  1  fear> 
tend  to  much  litigation  before  the  distinction  which  it  in- 
troduces is  thoroughly  understood. 

In  the  later  case  of  Walker  v.  Moore(6),  where  after 
the  contract  the  abstract  was  delivered  and  showed  a 
good  title,  but  it  had  not  been  examined  with  the  deeds  ; 
the  purchaser  resold  the  estate  at  a  profit,  and  then  upon 
an  examination  of  the  deeds  it  appeared  that  the  title 
was  defective,  and  he  had  to  pay  to  the  second  purchasers 
the  costs  of  investigating  the  title  ;  it  was  held  that  the 
original  purchaser  could  not  recover  from  the  original 
(^)seller  the  costs  of  the  resale  or  the  costs  paid  to  the 

(6)  10  Barn.  &  Ores.  416. 
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second  purchasers,  or  any  damages  for  the  loss  of  the 
bargain.  The  case  of  Hopkins  v.  Grazebrook  was  said  to 
be  very  different  from  this.  There  the  defendant  had 
sold  property  as  his  own  which  was  not  so,  and  the  Court 
was  of  opinion  that  the  defendant  being  in  fault,  by  re- 
presenting himself  as  the  owner  of  the  property,  the  plain- 
tiff's right  was  not  restrained  to  nominal  damages.  Here 
the  defendants  undertook  to  make  a  good  title,  and  they 
might  honestly  think  they  should  be  enabled  to  do  so.  The 
right  to  damages  generally  was  held  to  be  concluded  by 
Flureau  and  Thornhill.  And  as  to  the  expenses  upon  the 
resale,  as  there  was  no  fraud,  negligence  in  preparing  the 
abstract  was  the  only  thing  that  could  be  imputed  to 
the*  sellers,  and  the  purchaser  by  exercising  ordinary  care 
might  have  averted  the  loss  that  had  arisen  from  that 
negligence.  It  is  usual  and  reasonable,  before  any  ex- 
pense is  incurred,  to  examine  the  abstract  with  the  deeds, 
and  the  purchaser  ought  not  to  recover  expenses  which 
he  had  sustained  by  reason  of  his  having  contracted  to 
resell  the  premises  before  he  had  taken  the  trouble  to 
ascertain  whether  the  abstract  was  correct  or  not. 

But  one  of  the  Judges  expressed  his  opinion,  that  if 
the  abstract  had  been  examined  with  the  deeds  and  found 
correct,  the  purchaser  might  perhaps  have  been  justified 
in  acting  on  the  faith  of  having  the  estate,  and  if  after 
that  time  he  had  made  a  sub-contract,  the  learned  Judge 
thought  he  would  have  been  entitled  to  recover  the  ex- 
penses attending  it,  if  it  failed  in  consequence  of  any  defect 
in  the  title  of  his  vendor.    And  further,  if  there  were  mala 

0 

fides  in  the  original  vendor  (but  not  otherwise),  he  was 
not  prepared  to  say  that  the  purchaser  might  not  recover 
the  profits  which  would  have  arisen  from  the  resale. 

In  a  case  of  this  nature  a  purchaser  is  not  entitled  to 
any  compensation,  although  he  may  be  a  loser  by  having 
(*)sold  out  of  the  funds,  which  may  have  arisen  in  the 

(*238) 
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mean  time,  because  he  had  a  chance  of  gaiaing  as  well  as 
losing  by  a  fluctuation  of  the  price(c). 

But  a  purchaser  is  entitled  to  interest  on  hisdeposit(({); 
and  if  the  residue  of  the  purchase-money  has  been  Ijiog 
ready  without  interest  being  made  by  it,  he  is  entitled  to 
interest  on  that(6).  Where  the  plaintiff  recovers  under 
a  special  count  on  the  original  contract,  which,  we  have 
seen,  affirms  the  agreement,  interest  will  be  given  as  part 
of  the  damages  for  non-performance  of  the  agreement: 
where  he  recovers  under  a  count  for  money  bad  and 
received,  which  disaffirms  the  contract,  and  to  which  is 
mostly  added  a  count  for  interest,  it  may,  it  should  seem, 
be  recovered  as  damages  sustained  by  the  plaintiff,  bj 
reason  of  the  money  having  been  withheld  from  hist  Iff 
however,  the  original  contract  is  void,  as,  if  it  be  a  parol 
agreement  for  the  sale  of  lands,  the  purchaser  can  odIj 
recover  his  deposit  in  an  action  for  money  had  and  re- 
ceived, and  will  not  be  allowed  interest(^(153). 

Where  the  plaintiiT  declares  on  the  original  contract, 
and  lays  the  expenses  incurred  in  investigating  the  title, 
&c.  as  special  damages,  he  will  be  entitled  to  recofer 
them  as  8uch(g).  In  one  case  Lord  Ellenborough  threw 
out  a  doubt  upon  this(A)  ;  but  in  a  subsequent  case  before 
his  Lordship,  in  which  Gibbs,  C.  J.,  then  at  the  bar,  was 
counsel  for  the  vendor,  the  defendant,  a  purchaser,  ob- 

(e)  Flureau  r.  Thomhill,  2  Blackst  1078. 

(d)  See  ch.  10,  infra,  ' 

(e)  Flureau  v,  Thomhill,  ubi  sup, 

(/)  Walker  v.  Constable,  1  Bos.  &  Pull,  306.  In  this  case,  how- 
ever, the  rule  was  laid  down  generally,  that  interest  could  not  be  re- 
covered in  an  action  for  money  had  an  received  ;  and  see  Tappendea 
V.  Randall,  2  Boss.  &  Pull.  472,  sed  qu. ;  and  see  ch.  10,  tii^ 

ig)  Flureau  v.  Thomhill,  ubi  sup. ;  Richards  v.  Barton,  1  Esp-  ^*' 
268  ;  Bratt  v.  Ellis  ;  Jones  v.  Dyke,  App.  Nos.  7  &  8. 

{h)  Camfield  ».  Gilbert,  4  Esp.  Ca.  221. 

(163)  See  P«a#t  v.  Barber,  3  Caines'  Rep.  366,367. 
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a  verdict  for  his  deposit  with  interest,  and  the 
(*)ezpen$€s  of  investigating  the  title,  without  argument,  it 
being  admitted  that  the  title  was  defectiye(t) :  in  a  still 
later  case,  they  were  also  recovered  by  a  purchaser(A;)  ; 
and  there  are  other  cases  not  reported,  in  which  I  am  told 
soch  expenses  have  been  recovered.  If  the  rule  were 
otherwise,  it  would  induce  many  persons  upon  speculation 
to  offer  an  estate  for  sale,  knowing  the 'title  to  be  bad  ; 
and  yet,  in  a  late  case  at  nisi  priusj  Mansfield,  C.  J. 
held,  that  the  purchaser  was  not  entitled  to  recover  back 
the  expenses  of  investigating  the  title(/). 

But  clearly  the  expenses  cannot  be  recovered  under 
a  count  for  money  had  and  received ;  and  Lord  Ellen- 
borough  has  decided  that  they  cannot  be  recovered  under 
a  count  for  money  paid,  &c.  to  the  defendant's  use,  as 
the  money  is  expended  for  the  purchaser's  own  satisfac- 
tion as  to  the  title  which  he  is  about  to  take(m)(154). 
Nor  can  the  expenses  of  investigating  the  title  he  reco- 
vered from  the  auctioneer(n).  The  expense  of  preparing 
the  conveyances  can    hardly  in  any  case  be  recovered. 


(t)  Turner  v.  Beaurain,  Sitt.  Guildh.  cor.  Lord  Ellenborough,  G.  J., 
2d  June  1806.  MS. 

{k)  Kirtiand  v.  Pounsett,  2  Taunt.  145.     See  p.  146. 

( J)  Wilde  V.  Fort,  4  Taunt.  334.  Note,  the  C.  J.  also  ruled,  that  in- 
terest on  the  deposit  is  not  recoverable,  which  is  contrary  to  other  autho* 
rities  ;  and  too  large  a  construction,  according  to  other  authorities,  ap- 
pears to  have  been  put  on  the  statute  of  Elizabeth. 

(m)  Camfield  «.  Gilbert,  4  Esp.  Ca.  221 . 

(n)  Lee  v.  Munn,  1  Holt,  669. 

(154)  In  covenant  brought  by  the  grantee  against  the  grantor,  for 
breach  of  the  covenant  against  incumbrances  in  a  deed,  the  plaintiff  is 
entitled  to  recover,  not  only  the  purchase  money,  and  the  interest,  but 
also  the  costs  of  the  ejectment  against  him.  Waldo  v.  Long^  7  Johns* 
Rep.  173.  See  SiaaU  v.  Ten  Eyck'B  Exrs.  3  Caines'  Rep.  111. 
Pitcher  v.  LMngeUm^  4  Johns*  Rep.  l.~  JIfdrWon  ▼•  Hohhe^^  Mass. 
Rep.  483,  440. 
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for  they  should  not  be  prepared  before  the  title  is  ac- 
cepted (o). 

Where  a  vendee  brings  an  action  on  account  of  the 
agreement  not  having  been  completed,  he  will  be  com- 
pelled to  give  the  vendor  a  particular  of  every  matter  of 
fact  which  he  means  to  rely  upon  at  the  trial,  as  having 
been  a  cause  of  his  not  being  able  to  complete  the  pur- 
chase ;  but  he  is  not  bound  to  state  in  his  particular  any 
(*)of  the  objections  in  point  of  law  arising  upon  the  ab- 

But  where  no  particular  has  been  obtained,  the  plain- 
tiff is  not  conlined  to  the  objections  which  he  may  have 
stated  to  the  defendant,  but  may  take  advantage  of  any 
other,  which  may  entitle  him  to  recover  as  for  breach  of 
the  agreement(9). 

To  entitle  a  vendor  to  sustain  an  action  for  breach  of 
contract,  it  has  been  said,  that  he  must  show  what  title 
he  has  ;  it  not  being  sufficient  to  plead  that  he  has  been 
always  ready  and  willing,  and  frequently  offered  to  make 
a  title  to  the  estate(r).  In  a  late  case(5),  however, 
where  a  vendor  averred,  that  he  was  seised  in  fee,  and 
made  a  good  and  satisfactory  title  to  the  purchaser  of  the 
estate,  by  the  time  specified  in  the  conditions  of  sale,  it 
was  held  sufficient,  and  that  it  was  not  necessary  for  him 
to  show  how  he  deduced  his  title  to  the  fee.  And  the 
Court  seemed  of  opinion,  in  opposition  to  the  prior  cases, 
that  a  vendor  need  not  display  his  whole  title  on  the 
record.     This  decision,  without  working  an  injustice,  will 


(o)  Jarmain  v.  Egelstone,  5  Carr.  &  Pay.  172. 

(p)  Collet  V.  Thomsoo,  3  Boa.  &  Pull.  246. 

{q)  Squire  v.  Tod,  1  Camp.  Cas.  293. 

(r)  Philips  V.  Fielding,  2  H.  Blackst.  123;  and  see  Duke  of  St. 
Alban's  v.  Shore,  1  H.  Black.  270 ;  Luxton  «.  Robinson,  Dougl.  620. 

(s)  Martin  «•  Smith,  6  East,  655 ;  2  Smith,  543 ;  and  see  Co.  Litt. 
303,  b ;  Terry  v.  Williams,  1  Moore,  498. 
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in  most  cases  render  it  unnecessary  to  load  the  pleadings 
with  the  title  of  the  vendor. 

But  even  if  the  title  is  set  out,  yet  the  execution  of 
the  title-deeds  need  not  be  proved,  because  that  is  never 
required  of  a  vendor(/).  This  was  decided  by  Lord 
Kenyon  at  nisi  prius.  To  prove  the  plaintiff's  title  to 
a  right  of  way  sold,  the  deeds  were  produced ;  and  it 
was  objected,  that  the  deeds  themselves  should  first  be 
made  evidence,  by  producing  the  subscribing  witnesses. 
(*)But  Lord  Kenyon  ruled  it  not  to  be  necessary.  He 
said,  he  would  never  allow,  where  the  question  was  re- 
specting a  title,  that  the  party  should  be  called  upon  to 
prove  the  execution  of  all  the  deeds  deducing  a  long  title  ; 
that  it  was  never  mentioned  in  the  abstract,  or  expected  in 
making  out  a  title  in  any  case-of  a  purchase,  more  partic- 
ularly where  possession  has  accompanied  them  :  he  there- 
fore admitted  them  without  proof  of  the  execution(ii).  In 
a  late  case,  however,  before  Lord  C.  J.  Mansfield,  at  nisi 
prius,  where  in  assumpsit  upon  an  agreement  to  purchase 
a  leasehold  house,  it  appeared  that  the  plaintiff,  the 
vendor,  was  the  third  or  fourth  assignee  of  the  term ;  *and 
it  was  contended,  that  he  need  only  prove  the  execution 
of  the  last  assignment :  it  was  ruled  otherwise  ;  and  he 
was  compelled  to  prove  the  lease  and  all  the  mesne 
assignments(a;).  Lord  Kenyon's  decision  was  not  how- 
ever adverted  to ;  and  as  that  clearly  coincides  with  the 
practice  in  these  cases,  it  can  scarcely  be  considered  as 
overruled  (I). 

If  the  agreement  is  in  the  hands  of  one  of  the  parties, 
or  his  attorney,  equity,  in  case  a  bill  is  filed,  will  compel 

{t)  Thomson  v.  Miles,  1  Esp.  Ca.  184. 

(u)  Thomson  v.  Miles,  ubi  sup. 

(x)  Crosby  v.  Percy,  1  Camp.  Ca.  303. 

(I)  The  vendor's  counsel  cited  Nash  v.  Turner,  1  £sp.  Ca«  217  ;  but 
.Mansfield,  C.  J.  thought  that  it  did  not  apply. 
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it  to  be  delivered  up  to  the  other  party,  in  order  that  it 
may  be  stamped(y).  So,  in  case  of  an  action,  if  only 
one  part  of  the  agreement  has  been  executed,  the  party, 
in  whose  possession  it  is,  shall  be  compelled  to  produce 
it  to  the  other  party(e).  And  if  there  are  even  two  parts, 
but  one  only  is  stamped,  the  party  having  the  unstamped 
part  may  give  secondary  evidence  of  the  contents  of  the 
(*)agreement,  if  the  other,  after  notice,  refuse  to  pro- 
duce the  stamped  part(a).  Where  one  party  produces 
the  agreement,  under  a  notice  from  the  other,  the  latter 
need  not  call  the  subscribing  witness  to  prove  the  execution 
of  the  agreement,  as  the  defendant  takes  an  interest  under 
it(6)(166). 


Where  a  contract  is  not  completed  merely  on  account 
of  objections  to  the  title,  and  the  vendor  thinks  his  title 
good,  he  frequently  brings  an  action  at  law  for  non- 

(y)  SuprOf  p.  87. 

{z)  Blakey  v.  Porter,  1  Taunt.  396 ;  Bateman  o.  Philips,  4  Taant 
157;  King  «.  King,  ib.  666  ;  Street  v.  Brown,  1  Marsh.  610. 

(a)  Garnons  v.  Swift,  1  Taunt.  507.  See  Waller  o.  Horsfall,  1 
Camp.  Ca.  501. 

(6)  Bradshaw  v.  Bennett,  5  Carr.  &  Pay.  48. 

(156)  Where  a  subscribing  witness  is  dead  or  abroad,  in  an  action 
on  the  instrument  it  is  necessary  to  give  some  evidence  of  the  identity 
of  the  party  executing  with  the  party  sued,  the  naked  proof  of  the 
handwriting  of  the  subscribing  witness  is  insufficient  If  the  attestation 
state  the  residence  of  the  party,  proof  that  the  party  sued  resided  there, 
would,  as  it  seems,  be  prima  facie  evidence.  Whitelocke  v.  Musgrove, 
1  G.  &  M.  511 ;  3  Tyr.  541,  S.  C.  This  case  may  be  considered  as 
overruling  the  decisions  of  Lord  Tenterden  and  Best,  Gh.  Js.  in  Mit- 
chell V.  Johnson,  M.  &  M.  176  ;  Page  v.  Mann,  ib.  79  ;  Eay  v.  Brook- 
man,  id.  286 ;  and  as  settling  a  question  which  had  long  been  a  subject 
of  doubt  at  N.  P. 

In  an  action  by  the  vendee  against  the  vendor  of  an  estate,  to  recover 
the  deposit  money  on  a  contract  for  the  purchase,  if  the  defendant  on 
notice  produce  the  contract,  the  plaintiff  need  not  prove  the  contract. 
Bradshaw  v.  Bennett,  1  Moo.  &  M.  148 ;  5  C.  &  P.  4d,  S.  C. 
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performance  of  the  agreement,  instead  of  filing  a  bill  for  a 
specific  performance. 

It  becomes  therefore  material  to  consider,  whether 
courts  of  law  can  take  cognizance  of  equitable  objections 
to  a  title ;  because,  if  they  cannot,  a  purchaser  should  in 
such  cases  file  a  bill  in  equity :  he  might  otherwise  be 
compelled  to  pay  damages  for  not  accepting  a  title,  which, 
although  good  at  law,  might  be  invalid  in  equity. 

The  action  which  a  vendor  must  bring,  being  founded 
upon  the  equitable  circumstances  of  the  case  between  the 
parties,  it  seems  that  a  court  of  law  may  in  such  action 
take  cognizance  of  equitable  objections  to  a  title ;  and 
if  there  were  any,  ought  not  to  permit  the  plaintiff  to 
recover. 

In  a  recent  case(c),  the  Court  of  B.  R.  would  not  per- 
mit the  assignees  of  a  bankrupt  to  recover  money  from 
his  trustees,  because  the  deed  by  which  the  trusts  were 
created,  although  perhaps  void  at  law,  would  probably 
be  restored  and  set  up  again  by  a  court  of  equity.  The 
Court,  I  am  informed,  said  they  would  not  permit  the 
(*)assignees  to  recover,  as  it  would  be  to  no  purpose.  It 
would  be  merely  driving  the  trustees  to  the  other  side  of 
the  hall,  where  they  would  most  likely  regain  the  property. 
This  case  seems  in  point ;  the  same  observation  would 
apply  to  a  vendor  endeavoring  to  obtain  the  purchase- 
money  where  there  were  equitable  objections  to  his  title  : 
the  court  would  naturally  say,  cut  honoy  when  the  pur- 
chaser can  compel  you  to  repay  it  in  equity  ?(166). 

(e)  Shaw  V.  Jakeman,  4  East,  201. 

-    - — 

(156)  That  the  mere  cancelling  a  deed  under  which  one  holds  real 
estate,  will  not  divest  the  title  or  revest  it  in  the  grantor,  is  abundantly 
settled.  Hatch  v.  Hatch,  9  Mass.  311 ;  Dando  v.  Treoiper,  2  Johns. 
87 ;  Lewis  v.  Payn,  8  Cowen,  75 ;  Botsford  v.  Morehouse,  4  Conn« 
550  ;  Gilbert  v.  Bulkley,  5  ib.  262  ;  Holbrook  v.  Tirreil,  9  Pick.  105. 
But  if  the  grantee  delivers  back  his  deed  with  a  view  to  a  conveyance 
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Lord  Kenjon  held,  that  a  court  of  law  could  not  enter 
into  equitable  objections  to  a  title  where  the  purchaser  is 
plaintiff(d) ;  but  Lord  Alvanley  (c)  decided,  that  if  a  pur- 
chaser would  be  liable  in  equity,  he  is  entitled  to  recover 
his  deposit  at  law.  The  last  case  is  certainly  a  very  strong 
authority,  because  no  Judge  sitting  in  a  court  of  law  could 
be  more  averse  than  Lord  Alvanley  was  to  assume  ao; 
equitable  jurisdiction([/^.  His  decision  has  been  followed 
in  a  recent  «case,  which  appeared  to  have  set  the  point  at 
rest(^).  Lord  C.  J.  Gibbs  said,  that  the  question  was, 
whether  the  contract  were  merely  for  a  good  title,  or  for 
a  legal  and  equitable  title.  Now  the  words  of  the  con- 
dition were,  that  a  good  title  should  be  made  out  at  the 
vendor's  expense.  What  can  the  meaning  of  that  be, 
except  that  there  shall  be  a  good  title  both  at  lawaud 
in  equity  ?  The  vendor,  therefore,  not  having  made  out 
a  good  equitable  title,  the  contract  on  the  part  of  the 
defendant  is  broken.     It  is  true  that  we  are  in  a  court 


(d)  Allpass  «.  Watkins,  8  Term  Rep.  616. 

(e)  Elliott  V.  Edwards,  3  Bos.  &  Pull.  181. 

(/)  See  Johnson  v.  Johnson,  3  Bos.  &  Pull.  162. 

ig)  Maberiy  v.  Robins,  1  Marsh.  258  ;  5  Taunt.  625 ;  Curling  ^ 
Shuttlewortb,  6  Bing.  121 ;  3  Moo.  &  P.  368,  S.  C.  InWillettr. 
Clarke,  10  Price,  207,  fbe  Judges  did  not  agree  in  opinion  upon  thii 
point. 


t6  a  purchaser,  who  receives  a  deed,  without  fraud,  he  will  hold  tbe  M 
against  ft  creditor  of  the  original  grantee.     It  is  no  fraud  upon  credi- 
torsy  for  he  received  an  equivalent  for  his  land.     But  where  the  object 
•f  cancelling  the  deed  and  obtaining  a  new  one  from  the  grantee  being 
to  defeat  an  atlachment  by  a  creditor  if  the  first  grantee,  the  convey- 
ance will  be  fraudulent.     Holbrook  v.  Tirrell,  9  Pick.  106 ;  Marshall 
V.  Fisk,  6  Mass.  32.     Parsons  €.  J.  says  '*  it  was  a  vested  estate  in 
S.  &  F.  and  could  not  be  divested  by  cancelling  the  deed  from  Am  r • 
therefore  he  continued  seized  of  his  moiety,  when  it  was  taken  on  the 
execution  of  W.  against  him ;    because  the  second  conveyance  httng 
fraaduUnU  is  void  as  to  the  attaching  creditors  and  because  the  cancel* 
ling  of  A.'s  first  deed  did  not  divest  F.  of  his  moiety  conveyed  by  it. 
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of  law,  but  we  are  on  the  question  whether  the  contract 
have  been  complied  with.     According  to  the  defendant's 
(*)doctrine,  if  an  estate  be  devised  to  A.  B.  and  [in  trust] 
for  C.  it  might  be  sold  by  A.  and  B.  only,  since  they 
could  give  a  legal  title  to  it  without  the  concurrence  of 
C     And,  if  this  principle  were  to  be  followed  up,  the 
defendant   might    bring  an  action  for   the  remainder  of 
the  purchase-money.     The  rest  of  the  Court  concurred 
with  this  opinion,  Mr.  Justice  Chambre  observing,  that 
there  was  no  reason  why  questions  respecting  equitable 
title  should  not  come  incidentally  before  a  court  of  law. 
Yet  in  Boyman  v.  Gutch(/i),  the  Court  of  C.  P.  held  that 
they  must  decide  upon  the  construction  of  the  trust  deed 
under  which    the  estate  was  sold,  and    abide    by  their 
construction  ;  that  they  were  not  to  consider  themselves 
as  a  court  of  equity  where  the  seller  is  seeking  to  enforce 
the  purchase,  in  which  case  the  Court  frequently  refuses 
the  aid  of  its  authority  to  enforce  a  specific  performance 
where  the  title  is  of  an  unmarketable  or  even  doubtful 
description,  leaving    the  party  to  his  action  at    law  for 
damages,  but  they  were  called  upon  to  answer  the  simple 
question  upon  the  record,  whether  on   the  construction 
o(  a  deed,  the  seller  had  or  had  not  a  legal  title  to  con- 
vey to  a  purchaser.     It  appeared  to  them  that  the  seller 
had  the  right  to  put  up  the  property  to  sell,  and  to  sell 
the  same.     Whether  a  court  of  equity  would  compel  a 
purchaser    to  accept    such  a    title  was  a  question  they 
were  not  called  upon  to  determine.     All  that  they  pro- 
fessed to  determine  was  the    legal  construction  of  the 
deed. 

Before  quitting  this  subject,  it  must  be  remarked,  that 
in  agreements  for  purchase,  the  covenants  are  construed 
according  to  the  intent  of  the  parties  ;  and  they  are  there- 
fore always  considered  dependent,  where  a  contrary  inten- 

(A)  7  Bing.  379  ;  5  Moo.  &  P.  222,  S.  C. 
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tion  (*)does  not  appear(i),  (I).  The  trae  nJe,  Lord  C.  J, 
Mansfield,  in  a  late  case(A;),  said,  was,  that  it  is  not  the 
employment  of  any  particular  word  which  determines  a 
condition  to  be  precedent,  but  the  manifest  intention  of 
the  parties(167). 

The  old  law  was  certainly  in  favor  of  the  contrary 
doctrine(/) ;  but  if,  as  Lord  Kenyon  observed,  the  Courts 
were  to  hold  otherwise  than  they  now  do,  the  greatest 
injustice  might  be  done  ;  for  supposing,  in  the  instance  of 
a  trader  who  had  entered  into  a  contract  for  the  sale  of  an 
estate,  that  between  the  making  of  the  contract  and  the 
final  execution  of  it  he  were  to  become  a  bankrupt,  the 
vendee  might  be  in  the  situation  of  having  had  payment 
enforced  from  him,  and  yet  be  disabled  from  proenriog  the 
property  for  which  he  had  paid(m). 

(t)  As  to  where  covenants  are  precedent,  and  where  dependent,  see 
Mr.  Serjeant  Williams's  note(4)  to  1  Saund.  525. 

(Jfc)  Smith  «.  Woodhouse,  2  New  Rep.  233.  See  Havelock  t. 
Geddes,  10  East,  655. 

(0  8  Term  Rep.  370,  371. 

(m)  See  Duke  of  St.  Alban's  v.  Shore,  1  H.  Black.  270;  Goodis- 

(I)  In  Morris  v.  Knight,  T.  2  Jac.  II.  B.  R.  there  were  mutual  cove- 
nants :  one  agreed  to  pay  a  sum  of  money  for  a  lease  for  years ; 
other  covenanted  that  he  should  enter  in  twenty  days,  and  that  he  vw 
make  a  demise  thereof,  from  &c.  and  the  plaintifif  brought  an  actioa  <v 
non-payment  of  the  money  before  the  demise  made,  held  not  gow 
the  lease  is  the  consideration :  so  judgment  for  the  defendant    ^  * 

(157)  See  Quackenboss  v.  Latmugj  6  Johns.  Rep.  49.  Barnfo  > 
Madan,  2  Johns.  Rep.  145,  148. ;  and  see  the  opinion  of  the  court  a 
Cunningham  and  Moirell,  10  Johns.  Rep.  204.  As  to  dependent  wd 
independent  covenants,  see  Obermyer  v.  MchoU^  6  Binn.  l^^* 
net  V.  Pixley,  7  Johns.  Rep.  249.  See  further,  MMiUan  ▼•  ^^ 
Hpj  12  Johns.  Rep.  166.  Jennings  v.  Camp,  13  Johns.  ^'' 
Chreen  v.  Reynolds,  2  Johns.  Rep.  207.  Jones  v.  Gardner,  10  *^ 
Rep.  266.  Gasley  v.  Price,  16  Johns.  Rep.  267.  Bardins*  a^^ 
singer,  17  Johns.  Rep.  293.  Eohh  v.  Montgomery,  20  Johns. 
15. 
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If,  therefore,  either  a  vendor  or  vendee  wish  to  compel 
the  other  to  observe  a  contract,  he  immediately  makes  his 
part  of  the  agreement  precedent ;  for  he  cannot  proceed 
against  the  other  without  an  actual  performance  of  the 
agreement  on  his  part,  or  a  tender  and  refusal(158). 

son  9.  Nunn,  4  Term  Rep*  761;  Glazebrook  v,  Woodrow,  8  Term 
Rep  366  ;  and  Heard  v.  Wadbam,  1  East,  619 ;  and  see  Arocourt  v. 
Elever,  2  Eel.  B.  R.  159  ;  Carpenter  v.  Cresswell,  4  Biogh.  409  ;  1 
Moo.  &  P.  66,  S.  C. 


(158)  Ramsay  v.  BraiUford^  2  Des.  582.  Green  v.  Reynolds^  ut 
supra.     Porter  v.  Rose^  12  Johns.  Rep.  209. 

According  to  our  practice,  which  is  different  from  the  English,  the 
party  who  is  to  give  the  deed  has  the  same  drawn  at  his  own  expense  ; 
but,  under  a  covenant  to  convey,  he  is  not  bound  to  prepare  the  con- 
veyance until  the  party  who  is  to  receive  it  is  in  a  situation  rightfully  to 
demand.  And  af\er  such  demand  the  grantor  is  allowed  a  reasonable 
time  for  drawing  and  executing  it ;  and  he  is  then  to  hold  it  ready  for 
delivery  when  called  for  and  is  in  no  default  until  a  second  demand  is 
made.  The  purchaser  nevertheless  may  prepare  the  deed  and  tender  it 
for  execution — and  then  only  one  demand  is  necessary. 

The  above  appears  to  be  the  settled  law  in  this  state  :  Fuller  v.  Hub- 
bard, 6  Cowen,  1  ;  Connelly  «*  Pierce,  7  Wend.  129  ;  Per  V.  Chan,  in 
Wells  V.  Smith,  2  Edw.  C.  R.  78.  The  case  cited  from  Edwards  was 
thus  ;  Smith  covenanted  to  convey  to  Wells  the  land  in  dispute,  free  of 
incumbrance ;  and  Wells  covenanted  to  build  a  shop  before  a  specified 
day;  also  a  dwelling-house,  or  instead  of  it  pay  $lOOO  ;  and  to  execute 
a  bond  and  mortgage  of  the  house  and  lot  of  land.  But  if  he  did 
not  pay  the  1000  dollars,  then  the  mortgage  was  to  be  made  for  $3700. 
The  day  was  specified  for  Smith  to  execute  her  deed.  ^*  But  upon  this 
express  condition  and  the  agreement  between  the  parties  is  such  that 
if  the  said  Wells  fails  or  neglects  to  perform  all  or  any  one  of  the  cove« 
oanta  herein  before  contained  on  his  part,  at  the  time  or  times  herein  be- 
fore limited,  then  and  in  such  case,  all  and  singular  the  covenants  and 
agreements  on  the  part  of  the  said  Smith  shall  cease  and  be  absolutely 
▼Old,  and  all  the  right,  title  and  intererst  of  the  said  Wells  in  law  or  equity 
in  the  premises  shall  also  cease,  and  thereupon  the  said  Smith,  her  heirs 
and  assigns  may  immediately  enter  upon  the  premises  and  have  and 
hold  the  same,  with  the  shop,  free  and  discharged  from  any  claims  of 
the  said  Wells."  Wells  failed  to  perform  his  covenants  as  to  erecting 
the  house  and  securing  the  purchase-money.     But  the  parties  subse- 
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Thus  a  vendor  cannot  bring  an  action  for  the  purchase- 
money,  (*)without  having  executed  the  conveyance,  or 

quentlj  came  to  an  underBtaoding  that  if  Wells  would  pay  Smith  the 
whole  of  the  purchase-money  on  the  day  stipulated,  the  latter  would  then 
give  the  former  a  deed  ;  but  she  at  the  same  time  said  to  the  former  Ihat 
if  he  permitted  that  day  to  pass,  she  should  insist  on  the  condition  in  die 
agreement.  Wells  failed  in  pa3ang  the  money  at  the  day ;  but  on  fhe 
next  day  he  tendered  the  money  and  demanded  his  deed,  she  refusing 
to  give  a  deed  Wells  sues  his  bill  for  a  specific  performance.    The  ¥.  { 

Chan,  considering  the  agreement  a  condition  precedent, dismissed  the  bifl.  \ 

The  grounds  of  this  decision  are  stated  by  our  author  p.  444,  that  time 
was  the  essence  of  the  contract. — "  Where  as  in  the  present  case,  the 
vendor  requires  and  the  vendee  agrees  to  make  it  a  condition  of  the  con- 
tract and  they  insert  the  same  as  a  distinct  and  substantive  part  of  the 
agreement,  namely,  that  a  failure  or  neglect  of  the  purchaser  to  perform  \ 

all  or  any  one  of  his  covenants  at  the  time  specified  (including  the  pay-  ' 

ment  of  the  purchase-money  on  a  future  day)  shall  absolutely  determine 
the  contract,  and  the  rights  of  the  purchaser  shall  cease  at  kw  and  in 
equity,  and  the  vendor  be  at  liberty  to  re-enter  and  hold  the  property 
discharged  from  all  claim  by  the  purchaser,  it  appears  impossible  to  re- 
gard it  as  an  unmeaning  provision.  Nothing  can  be  stronger  thaa  the  j 
clause  in  question.  It  is  a  naked  case  of  a  condition  unperformed  with- 
in time.  The  distinction  is  between  a  condition  precedent  and  subse- 
quent ;  and  the  present  is  clearly  a  condition  precedent,  without  aiiy 
vested  right  or  title.  A  man  enters  into  a  contract  or  makes  a  deed  of 
settlement  or  a  will ;  and  he  agrees  to  grant  or  devise  an  estate  upon  a 
condition  which  he  declares  must  be  performed  before  the  person  to  be 
benefited  can  take  it.  But  in  cases  of  conditions  subsequent  it  is  differeot : 
the  effect  of  a  breach  is  to  work  a  forfeiture  or  divest  an  estate,  the  coort 
can  interpose  upon  the  principle  of  compensation  to  the  party  and  pre- 
vent the  forfeiture.  It  was  urged  that  the  contract  was  in  efiect  a  mort- 
gage ;  but  no  legal  title  or  estate  ever  vested  in  the  complainant;  the 
contract  being  merely  an  agreement  to  convey  upon  a  condition. 

In  the  case  of  Lausenbury  v.  The  Protection  Ins.  Co.  8  Cono.  R. 
459,  where  a  policy  of  insurance  provided  that  if  the  building  should  be 
used  for  the  purpose  of  storing  hazardous  goods,  &c.  the  policy  should 
cease  aiid  have  no  efiect,  held,  that  this  was  not  a  condition  precedent ; 
but  must  be  averred  in  pleading  by  way  of  defence.  *^  I  give  to  the 
town  of  Stoughton,  my  lot  of  land  in  said  town,  containing  eight  acres, 
&c.  for  the  purpose  of  building  a  school  house,  as  said  town  may  di- 
rect ;  provided  it  is  built  within  100  rods  of  the  meetinghouse remaio* 

{*246) 
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offered  to  do  so,  unless  the  purchaser  bcis  discharged  him 
from  so  doing(») ;  but  if  the  purchaser  give  a  bUl  of  ex- 
change, or  other  security,  for  the  purchase-money,  paya- 
ble at  a  certain  day,  he  must  pay  it  when  due,  and  cannot 
resist  the  payment  even  in  the  case  of  a  bill  of  exchange, 
on  the  ground  that  there  was  no  consideration  for  the 
drawing  of  the  bill,  because  the  seller  has  refused  to  con- 
vey the  estate  according  to  the  agreement.  But  he  will 
have  his  remedy  upon  the  agreement  for  the  non-execu- 
tion of  the  conveyance(o). 

On  the  other  hand,  a  purchaser  cannot  maintain  an  ac- 

(»)  Jones  V.  BarUey,  Dougl.  684 ;  Philips  v.  Fielding,  2  H.  Black. 
123 ;  and  see  3  East,  443. 

(o)  See  Moggridge  v.  Jones,  14  £ast,  486  ;  3  Camp.  Ca.  38 ;  and 
see  Swan  o.  Cox,  1  Marsh.  176 ;  Spiller  v.  fyestlake,  2  Barn.  & 
Adolp.  155. 

der  to  the  demandants.  Although  they  accepted  the  donation,  they 
neglected  building  die  house.  The  Court  decided  that  this  was  upon  a 
condition  subsequent  and  that  the  estate  vested  immediately ;  but  that 
the  town  had  forfeited  the  estate  by  neglecting  to  comply  with  the  condi- 
tioQ  in  a  reasonable  time.  (Hayden  v,  Stoughton,  5  Pick.  528.  10  ib. 
309.)  And  acceptance  of  performance  afler  the  time  has  expired  by 
the  terms  of  the  contract  is  Iprima  facie  evidence  of  a  continuance  of 
the  contract  in  its  original  terms  ;  but  this  is  open  to  explanation.  Mer- 
rQl  9.  Emery,  10  Pick.  607.  But  where  an  indenture  and  the  estate 
created  by  it  were  to  be  void  and  cease ;  and  the  right  to  the  landlord 
to  re-enter  upon  failure  to  perform  the  condition  in  respect  to  the  pay- 
ment of  the  rent.  The  Court  Savage  C.  J.,  decided  that  the  plaintiff 
eoald  not  sustain  his  action  for  the  non-payment  of  rent  without 
showing  a  demand  made  of  the  rent,  on  the  day  it  fell  due,  at  a  conve- 
nient time  before  sun-down.  He  eould  not  recover  under  the  statute, 
because  there  was  property  on  the  premises,  which  might  have  been  dis- 
trained.    3  Wend.  R.  230. 

An  instrument  which  in  form  imports  to  be  an  absolute  conve3rance, 
naay  be  determined  to  be  a  mortgage,  whilst  another  importing  on  its 
(ace  to  be  a  mortgage  may  be  determined  to  be  a  conditional  sale,  ac- 
cording to  the  intention  of  the  parties,  as  evinced  by  testimony  dUmde» 
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tion  for  breach  of  contract,  without  having  tendered  a 
conveyancCy  and  the  purchase-monej(/7). 

This  last  position  has,  however,  been  rendered  doubtful 
by  some  recent  dicta  of  the  Judges(9),  that  it  is  incum- 
bent on  the  vendor  to  prepare  and  tender  a  conveyance, 
which,  as  a  general  rule,  certainly  seems  to  have  pre- 
vailed when  the  simplicity  of  the  common  law  reigned, 
and  possession  was  the  best  evidence  of  title ;  but  upon 
modifications  of  estates  being  introduced,  which  were 
unknown  to  the  common  law,  and  which  brought  with 
them  all  the  difficulties  which  surround  modern  titles,  it 
became  necessary  to  make  an  abstract  of  the  numerous 
instruments  relating  to  the  title,  for  the  purpose  of  sub- 
mitting it  to  the  purchaser's  counsel :  and  it  then  became 
usual  for  him  to  prepare  the  conveyance.  This  practice 
(*)has  continued,  and  is  now  the  settled  rule  of  the  profes- 
sion :  the  rule  is,  indeed,  sometimes  departed  from,  bot 
this  seldom  happens,  except  in  the  country,  and  it  alwap 
arises  from  consent,  or  express  stipulation(159). 

(p)  See  1  Esp.  Ca.  191 ;  ex  parte  Hylliard,  1  Atk.  147. 

Iq)  Lord  Rossljn,  in  PiDcke  v.  Curteis,  4  Bro.  €.  C.  d3d ;  Mac- 

donald,  €.  B.  in  Growsock  v.  Smith,  3  Anstr.  877;  Lord  KeoyoDtO 

Heard  v.  Wadham,  1  East,  627 ;  and  Loid  Eldon,  in  Seton  0.  Slade, 

7  Ves.  jun.  278. 

(169)  The  law  in  Pennsylvania  is  different  In  Sweitser  v.  Ham- 
mel,  3  S.  &;  R.  228,  where  the  vendor  covenanted,  that  upon  pejn^ 
of  the  purchase  money  he  would  give  a  titie  to  the  purchaser;  M  ^ 
he  was  bound  to  prepare  and  tender  the  deed  of  conveyance :  *it  0  ^ 
dent,'  said  the  Chief  Justice,  *  that  what  may  be  a  very  coDvemeot  ftf*^ 
tice  in  England,  may  be  very  inconvenient  We.'  But,  if  the  puidnMr 
deny  having  made  the  purchase,  without  other  objection,  this  ^v«s  M 
to  dispense  with  a  tender  of  the  deed ;  for  it  would  be  a  nugito7  *^ 
for  the  vendor  to  tender  a  deed,  which  the  purchaser  told  bim  be  wou"* 
not  accept.     Hampton  v.  Speckenagle,  9  ib.  212. 

In  Hudson  v.  Swift,  20  Johns.  27,  it  was  settled,  that  to  put  the  "^ 
dor  in  default,  and  entitle  the  vendee  to  recover  so  much  of  the  p^ 
chase  money  as  he  bad  paid  in  advance,  he  must  tender  the  reddoc  9»* 

(*247) 
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In  a  late  case(r),  this  point  came  distinctlj  before  the 
Court  of  Exchequer,  and  it  was,  in  conformity  to  the  pre- 

(r)  Baxter  «•  Lewis,  1  Forresfs  Rep.  Exch.  61 ;  and  see  Martin  v* 
Sroitb,  2  Smith,  543  ;  but  see  Standley  v.  Hemmington,  6  Taunt.  £61  ; 
2  Marsh.  276,  S.  C. 

demand  a  conveyance.  And  in  the  subsequent  case  of  Fuller  v.  Hub* 
bard  et  al.  6  Co  wen,  1,  where  defendants  agreed  in  writing  to  sell  a  lot 
of  land  to  the  plaintiff  for  the  consideration  of  $600 ;  the  sum  of  $100 
was  paid  at  the  time  :  And  the  residue  was  to  be  paid  in  three  instal- 
ments, when  a  convejrance  was  to  be  made  in  fee,  it  was  held,  that  the 
▼endee  was  not  entitled  to  maintain  an  action  on  the  agreement,  with 
money  counts,  althoogh  he  had  paid'  the  whole  of  the  purchase  money : 
it  being  incumbent  on  him  to  show  that  he  had  demanded  a  conveyance, 
and  after  waiting  a  reasonable  time,  he  had  offered  also  to  receive  it. 

So,  on  the  other  band,  where  the  consideration  money,  though  paya- 
ble by  instalments,  was  all  due  before  the  vendor  sued  his  action  of  co- 
venant on  the  contract ;  and  the  breach  assigned  was  the  non-payment 
of  the  whole  consideration  money,  held,  that  the  plaintiff  was  bound  to 
declare  precisely  as  though  the  action  had  been  brought  for  the  last  in- 
stalment, viz. — must  aver  a  tender  of  the  deed  by  the  plaintiff.     The 
Court,  Sutherland,  J.  said,  **  The  defendant  covenanted  to  pay  the 
plaintiff  for  the  land  in  three  equal  annual  payments  ;  ^  and  upon  tfu 
payment  thereof ^  (the  covenant  proceeds)  /  am  to  reeeivt  a  good  warran' 
ite  deed  of  said  /and.'    The  payment  of  the  money  of  the  last  instal- 
ment, and  the  giving  of  the  deed,  were  to  be  concurrent  acts.     It  is  well 
settled  that  covenants  like  these  are  dependent,  and  that  neither  party 
can  recover  against  the  other  without  averring  a  tender  of  performance 
on  his  part ;  a  mere  readiness  to  perform  is  not  sufficient.     If  the  ven- 
dor sues  for  the  consideration  money,  he  must  aver  a  tender  of  such  as 
by  the  terms  of  his  contract,  he  was  to  give.     If  the  action  is  brought 
by  the  vendee^against  the  vendor  for  not  conveying,  he  must  aver  a  ten- 
der of  the  consideration  money  before  suit  brought     Johnson  o.  Wy- 
gant,  1 1  Wend.  R.  48 ;  S.  P.  Green  v.  Reynolds,  2  Johns.  207 ;  Jones 
9.  Gardner,  10  ib.  266,  and  in  Parker  v.  Parmele,  20  ib.  180.     In  the 
case  last  cited,  it  was  held,  that  the  vendor  could  not  recover  upon  an 
averment  that  he  was  at  ike  day  ready  and  willing  to  convey^  but  he 
must  allege  an  absolute  tender  or  offer  to  convey. 

The  cases  of  Northrup  o.  Northrup,  6  Cowen,  296,  and  Slocum  v. 

Despard,  8  Wend.,  615,  18,  acknowledge  the  same  general  doctrine  ; 

bat  the  covenants  were  held  to  be  independent,  from  the  circumstance 

that  the  money  was  to  be  paid  to  a  third  person^  and  not  to  the  vendor ; 

TOL.  I.  38 
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sent  practice  of  the  Profession,  decided,  that  the  purchas- 
er, and  not  the  vendor,  is  bound  to  prepare  and  tender  the 

and  that  the  vendee  was  of  course  bound  to  produce  evidence  of  the 
payment  having  been  made  before  the  vendor  was  bound  to  convey. 
There,  a  general  averment  of  readiness  on  the  part  of  the  vendor  was 
held  sufficient ;  because  the  circumstance  mentioned  indicated  the  un- 
derstanding of  the  parties  that  the  payment  was  to  be  first  made. 

In  the  case  of  Brown  v.  Bellows,  4  Pick.  179,  where  the  plaintiff  su- 
ed in  covenant  broken  upon  an  indenture  wherein  the  plaintiff  agreed  to 
convey  all  his  right,  title,  interest,  &c.  in  a  certain  mill,  &c.  at  the 
price  which  should  be  awarded  by  certain  arbitrators ;  and  the  defend-* 
ant  agreed  to  pay  for  the  same,  on  delivery  of  the  deed ;  to  the  per- 
formance of  which  a  penalty  was  annexed  ;  held^  that  if  the  plaintiff 
conveyed  by  metes  and  bounds,  and  made  a  tender  of  the  deed,  it  was 
sufficient,  although  the  deed  did  not  pursue  the  words  of  the  agreement. 
The  deed  was  sufficient  to  pass  the  property  in  the  grantor's  possession, 
with  all  his  right  and  title  to  the  same,  just  as  if  the  words  bad  been  in- 
serted. The  case,  said  Putnam  J.  is  like  Martin  v*  Smith,  6  East,  655 
in  principle.  The  tendering  of  the  deed  was  a  performance,  so  far  as 
concerned  the  plaintiff ;  and  '^  it  is  a  rule  common  to  all  conditions 
of  obligations,  that  they  be  taken  to  be  accomplished,  when  the  debtor, 
who  is  obliged  under  such  condition,  has  prevented  its  accomplishment'' 
1  Evan's  Potfaier,  121. 

In  Hunt «.  Livermore,  5  Pick.  395»  the  plaintiff  gave  the  defendant 
a  bond  for  a  deed  of  certain  land ;  and  the  defendant  on  the  same  day 
made  his  promissoiy  note  to  the  plaintiff  for  the  consideration  money, 
for  which  the  plaintiff  acknowledged  by  receipt,  which  recited,  ^  but 
provided  the  bargain  is  not  carried  into  effect,  I  am  to  deliver  up  said 
note  upon  said  Livermore's  delivering  said  bond.''  The  Court  held, 
that  the  plaintiff  was  not  entitled  to  an  action  on  the  note  without  show- 
ing an  offer  on  his]  part  to  give  a  good  deed  of  the  land ;  the  bond, 
note  and  receipt  being  parts  of  the  same  contract. 

So,  in  Dana  v.  King,  2  ib.  155,  where  the  defendant  agreed  in  writing 
to  buy  of  the  plaintiff  within  a  certain  time  a  certain  number  of  shares 
in  the  U.  S.  Bank,  and  the  plaintiff  agreed  to  sell :  the  price  to  be  paid 
when  the  shares  should  be  transferred  :  hsld^  that  the  plaintiff  could  not 
maintain  an  action  for  the  money,  without  averring  and  proving  that  he 
had  offered  to  do  what  belonged  to  him  to  perform.  And  a  clause  in  the 
agreement  providing  as  to  payment  of  the  purchase-money,  "  which 
payment  and  transfer  are  to  be  made  at  any  time  after  one  month  and 
within  one  year  as  aforesaid,  at  the  option  and  request  of  the  defendant 
or  his  assigns,  he  or  they  giving  the  plaintiff  one  week's  notice  to  do 
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ooD7eyance.  Id  the  early  case  of  Webb  v.  Bettel(^),  the 
same  rale  was  expressly  recognized  by  Windham,  J.  and 
denied  by  no  one.  He  said,  ^^  that  where  a  person  is  to 
execute  a  conveyance  generally,  there  the  counsel  df  the 
purchaser  is  intended  to  draw  it,  and  then  the  purchaser 
ought  to  tender  it. 

It  is  settled,  that  if  a  conveyance  is  to  be  prepared  at 
the  expense  of  a  purchaser,  he  is  bound  to  tender  it(^). 
Now  it  is  admitted  on  all  hands,  that  the  expense  of  the 
conveyance  must  be  borne  by  the  purchaser,  if  there  be 
no  express  stipulation  to  the  contrary.  Therefore,  where 
there  is  no  such  stipulation,  the  purchaser  is  bound  to 
tender  the  conveyance. 

Upon  the  whole,  notwithstanding  the  recent  dicta  to 
the  contrary,  as  the  precise  point  came  before  the  Court  of 
Exchequer,  in  Baxter  v.  Lewis,  and  their  decision  accords 
with  the  uniform  practice  of  conveyancers,  which  has 
always  met  with  the  greatest  attention  in  courts  of  jus- 
tice(ti),  we  may  be  warranted  in  saying,  that  the  pur- 
chaser, and  not  the  vendor,  ought  to  prepare  and  tender 
the  conveyance. 

(«)  1  Lev.  44. 

(/)  Seward  v.  Willock,  5  East,  19S. 

(«)  See  2  Atk.  208  ;  1  Term.  Rep.  772 ;  Wilmot,  218. 

the  same/'  did  not  vary  the  case.  "  If  the  defendant  did  not  request 
the  transfer  till  within  a  week  before  the  expiration  of  the  year,  the 
plaintiff  should  then,  or  perhaps  any  time  before  the  year  expired,  have 
offered  to  transfer  the  stock.  Not  having  done  that  both  parties  have 
suffered  the  contract  to  die."  The  case  of  CoUina  v.  Gibbs^  is  decisive 
upon  this  point. 

But  where  a  party  has  performed  his  contract  in  part,  and  has  been 
prevented  by  inevitable  accident  from  fulfilltng,  he  is  entitled  to  com- 
pensation for  the  part  performed,  on  an  implied  promise.     4  Pick.  101. 

(*248) 
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If  the  purchaser  is  required  by  the  agreement  to  prepare 
(*)tbe  conveyance,  it  is  clear  that  the  vendor  may  maintain 
an  action,  or  file  a  bill,  without  tendering  a  conveya4ce(a:) ; 
and  therefore,  to  prevent  all  doubt  on  this  point,  it  seems 
advisable  to  stipulate  in  the  agreement  or  conditions  of 
sale,  that' the  conveyance  shall  be  prepared  by,  and  at  the 
expense  of,  the  purchaser.  A  purchaser  must,  however, 
prepare  the  conveyance,  although  it  is  merely  declared 
that  the  conveyance  shall  be  at  his  expense(y). 

But  although  a  purchaser  is  expressly  required  to  pre- 
pare a  conveyance,  yet  if  a  bad  title  be  produced,  he  may 
maintain  an  action  for  recovery  of  his  deposit,  without 
tendering  a  conveyance(2:).  So  where  a  vendor  has,  by 
selling  the  estate,  incapacitated  himself  from  executing 
a  conveyance  to  the  first  purchaser,  that  renders  fiirther 
expense  and  trouble  on  his  part  unnecessary ;  and  he  may 
accordingly  sustain  an  action  without  tendering  a  convey- 
ance, or  the  purchase-money(a). 

Although  a  seller's  bill  for  a  specific  performance  be 
dismissed,  yet  he  may,  in  general,  still  bring  his  action  at 
law  for  breach  of  the  agreement ;  and  there  are  instances 
of  sellers  recovering  damages  in  suQh  cases.  Where 
the  Court  refuses  its  interference,  and  yet  thinks  that  the 
seller  is  entitled  to  enforce  his  contract  at  law,  it  is  usual 
to  add  a  declaration  to  the  decree,  dismissing  the  bill, 
that  it  is  without  prejudice  to  the  plaintiff's  remedy  at 
law.  Where  such  a  declaration  is  not  added,  equity  will 
restrain  the  seller    from    bringing  an  action  in  a  proper 

(x)  Hawkins  v.  Kemp,  3  East,  410. 

(y)  Seward  v.  VTillock,  6  East,  198. 

{z)  Seward  v.  Willock,  «6t  8up. ;  S.  P.  ruled  by  Lord  EHenboroagh, 
C.  J.  in  Lowndes  v.  Bray,  Silt,  after  T.  T.  1810. 

(o)  Knight  ©.  Crockford,  1  Esp.  Ca.  184.  See  Duke  of  St.  Alban*s 
V.  Shore,  1  H.  Black.  270. 
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case ;  for  example,  where  the  bill  was  dismissed  because 
the  seller  had  no  title(6). 

(*) Where  a  purchaser  is  let  jato  possession  on  a  treaty 
for  purchase,  he  does  not  become  tenant  to  the  seller ; 
and  if  the  seller  cannot  make  a  title,  it  is  doubtful  whether 
an  action  will,  under  any  circumstances,  lie  against  the 
purchaser.  It  is  settled  that  the  action  will  not  lie  where 
the  occupation  has  not  been  beneficial  to  him(c),  beyond 
the  mere  protection  from  the  inclemency  of  the  weather, 
and  if  he  paid  the  money,  of  which  the  seller  might  have 
made  interest,  although  the  jury  expressly  find  that  the 
value  of  the  house,  during  the  occupation  of  the  purchaser, 
exceeds  the  interest  of  the  money  paid,  yet  the  seller 
cannot  recover(J) ;  for  it  is  impossible  to  make  the  rules 
of  law  depend  on  the  balance  of  loss  or  gain  in  each 
transaction :  one  party  must  take  back  his  money,  and  the 
other  take  back  his  house.  A  contract  cannot  arise  by 
implication  of  law,  under  circumstances,  the  occurrence 
of  which  neither  of  the  parties  ever  had  in  their  contem- 
pIati<Hi. 

But  as  the  possession  is  in  these  cases  lawful,  being 
with  the  assent  of  the  seller,  an  ejectment  will  not  lie 
against  the  purchaser  without  a  demand  of  possession, 
and  refusal  to  quit(6) ;  unless  upon  possession  being  given 
to  him,  he  agreed  to  quit  possession  if  he  should  not  pay 
the  purchase-money  on  a  given  day,  or  the  like  ;  in  which 
case  an  ejectment  will  lie,  without  notice,  on  non-per- 
formance of  his  agreement.     The  agreement  operates  in 

{h)  M'Namara  v.  Arthur,  2  Ball  &  Beat  349. 

{e)  Heame  v.  Tomlin,  Peake's  Ca.  192. 

{d)  Kirtland  v.  Pounselt,  2  Taunt  45. 

(e)  Doe  V.  Jackson,  1  Bam.  &  Cress.  448 ;  Right  v.  Beard,  13 
East,  210.  See  Hegan  v.  Johnson,  2  Taunt.  148 ;  Doe  v.  Lawder,  1 
Stark.  308 ;  Doe  t>.  Boulton,  1  Mood.  &  Malk.  148 ;  Doe  v.  Waller, 

1  Carr.  &  Payn.  595* 
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the  same  manner  as  a  clause  of  re-entry  on  breach  of  cov- 
enant in  a  lease(/)(160). 

(/)  Doe  V.  Sayer,  3  Camp.  Ca.  8.     The  same  doctrine  is  extended 
to  an  agreement  for  a  lease,  Doe  v.  Smith*  6  East,  530  ;  Doe  v.  Breach, 

6  Esp.  Ca.  106. 

■'■-■--  '        ..-        .     .,-         .1    .- 

( 1 60)  In  Pennsylvania,  an  action  for  the  purchase-money  produces  the 
same  fruit  as  a  bill  in  equity ;  for  there  it  is  the  only  resort  of  carrying 
the  contract  into  full  effect ;  permitting  the  defendant,  under  the  plea  of 
payment,  to  give  in  evidence  every  circumstance  which  would  influence 
a  chancellor  on  a  bill  for  specific  performance.     In  Huber  v.  Burke, 
(11  S.  &  R.  238.)  which  was  debt  to  recover  the  penalty  in  articles  of 
agreement ;  and  held,  that  in  that  action  the  vendor  may  go  for  dama- 
ges only,  and  retain  the  land  ;  in  which  case  the  breach  must  be  assign- 
ed exactly  in  the  same  way  as  where  he  would  go  for  the  purchase-mo- 
ney, if  that  were  permitted  him.     But  to  permit  him,  said  the  Court, 
Gibson  J.,  to.  go  either  for  damages  or  the  purchase-money,  accord- 
ing to  the  case  he  might  be  able  to  make  out,  would  involve  the  absurd- 
ity of  an  arbitrary  discretion  in  the  jury,  to  hold   the  vendee  to  the  bar- 
gain, or  absolve  him  from  it,  on  payment  of  a  compensation  in  dam- 
ages ;  which  it  was  determined  in  Witman  v.  Ely,  4  S.  &  R.  266,  they 
cannot  exercise.     The  vendor  ought  therefore  to  count  specifically  for 
the  purchase-money  as  such.     That  may  be  done  in  an  action  of  debt, 
directly  on  the  covenant  to  pay,  by  setting  out  the  covenant,  perform- 
ance on  his  own  part,  and  failure  on  the  part  of  the  vendee,  and  con- 
cluding in  the  usual  form.    Debt  on  covenant  may  be  supported  at  com- 
mon law  ;  but  he  is  not  entitled  to  recover  the  whole  purchase-money, 
if  there  be  incumbrances  remaining ;   for  the  vendee  should  be  in  a 
condition  to  tender  a  title,  at  least  before  suit  brought.      Damages, 
therefore,  and  not  the  price  of  the  land,  are  the  legitimate  fruit  of  an 
action  in  this  form.     But  in  the  case  of  Cassell  v,  Cooke,  8  S.  &  R« 
268,  it  was  held,  that  a  defendant  was  not  entitled  to  reduce  the  pur- 
chase-money sued  for  by  proof  of  special  damage  sustained  by  reason 
of  the  deed  not  being  delivered  to  him  on  the  day  stipulated,  without  first 
showing  that  he  offered  to  pay  the  purchase  money. 

The  law  would  seem  to  be  settled  in  Pennsylvania  from  the  case  of 
Steinhauer  v.  Witman,  1  S.  '&  R.  438  to  the  present  time,  that  a  ven- 
dee may  avail  himself  of  a  defence  against  paying  the  purchase-money, 
founded  on  defect  of  title,  even  where  he  had  accepted  of  a  conveyance 
with  special  warranly  only*  And  in  Hart  v.  Porter,  5  S.  &  R.  201,  it 
was  held,  that  a  defendant  who  is  sued  for  the  purchase-money  may  de- 
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A  writ  of  ne  exeat  regno  lies  against  a  purchaser 
(*)who  has  not  paid  the  purchase-money,  upon  his  threat- 
ening to  go  abroad,  if  the  vendor's  title  has  been  accept- 
ed(g"),  or  there  has  been  a  decree  for  a  specific  perform- 
ance after  the  title  has  been  investigated(A).  But  although 
the  purchaser  has  taken  possession  of  the  property,  and 
received  the  rents  after  the  delivery  of  the  abstract,  yet 
the  writ  cannot  issue  ;  for  unless  the  Court  can  make  it 
out  to  be  quite  clear  that  there  must  be  a  specific  per- 
formance, it  cannot  grant  the  writ(t). 

If  a  man  convey  his  estate  to  trustees  to  sell  and  pay 
debts,  and  afterwards  file  a  bill  to  stop  the  sale,  on  the 
ground  that  the  trustees,  by  giving  shorter  notice  of  the 
intended  sale  than  was  usual,  and  other  circumstances, 
would  materially  injure  the  sale,  the  Court  will  not  grant 
an  injunction  upon  the  filing  of  the  bill  to  restrain  the  sale, 
although  it  is  sworn  that  the  sale  is  to  be  made  the  next 
day.  It  is  not  one  of  those  cases  in  which,  on  account  of 
irreparable  injury  to  the  plaintiff,  the  Court  proceeds  in 
this  summary  way.     If  the  trustees  shall  be  guilty  of  a 

{g)  Goodwin  V,  Clarke,  2  Dick.  497 ;    and  Anoiit  ibid,  note ;  see 
Jackson  v.  Petrie,  10  Yes.  jun.  164. 

(h)  Boehm  v.  Wood,  1  Turn.  &  Russ.  332. 
(»)  Morris  v.  M'Neil,  2  Russ.  604. 

fend  himself  on  account  of  a  defect  in  the  title,  though  there  be  no  cov- 
enants on  which  he  can  have  recourse  ;  and  in  a  case  where  there  has 
been  no  eviction.  Tilghman,  C.  J.  concluded  his  judgment  of  the 
court  thus  : — **  Considering  then,  that  it  was  decided  in  Steinhauer  v« 
Witman,  that  a  purchaser  not  having  paid  his  money,  may  defend  him- 
self under  a  defect  of  title,  where  part  of  his  purchase  has  been  evicted, 
although  he  has  accepted  of  a  conveyance  with  no  more  than  special 
warranty,  and  considering  that  where  there  has  been  no  Eviction,  it  would 
be  against  equity,  to  compel  payment  of  the  whole  purchase-money,  for 
a  defective  title."  It  is  to  be  understood,  that  this  opinion  is  confined  to 
the  case  of  a  purchaser  who  has  no  covenants  on  which  he  can  have  re- 
course to  the  seller.    7  ib.  43. 
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breach  of  trast  in  making  the  proposed  sale,  they  will  be 
answerable  to  the  plaintiff,  for  the  damage  sustained(fc). 

Where  a  man  sells  an  estate  for  an  annuity,  without  any 
agreement  being  made  respecting  the  security  to  be  given 
for  it,  he  is  entitled  to  have  it  secured,  not  only  open  the 
estate,  but  also  hy  the  bond  of  the  purchaser,  and  a 
judgment  to  be  entered  up  against  him(/).  In  Kerr. 
Clobery(m),  which  came  before  the  Court  upon  a  peti- 
tion between  the  heir  and  executor,  it  appeared  that  the 
(*)equit7  of  redemption  was  sold  to  the  mortgagee  for  the 
mortgage-money,  and  a  life-annuitj  to  be  paid  to  the 
seller  and  his  wife,  and  the  survivor  of  them,  but  nothing 
was  said  as  to  the  mode  in  which  the  annuity  was  to  be 
secured.  It  was  held  to  be  a  purchase  of  the  equity  of 
redemption,  subject  to  the  annuity,  which  ought  to  be 
charged  on  the  estate.  It  was  an  interest  reserved  by  the 
seller  out  of  the  estate. 

A  purchaser  of  an  estate  subject  to  incumbrances  must 
indemnify  the  vendor  against  themT,  although  he  did  not 
expressly  engage  to  do  so. 

Thus  a  purchaser  of  a  leasehold  estate  must  corenant 
with  the  vendor  to  indemnify  him  against  the  rents  and 
covenants  in  the  lease,  although  he  is  not  required  to  do 
so  by  the  agreement  for  sale(n). 

So,  although  a  purchaser  of  an  equity  of  redemptioD 
enter  into  no  obligation  with  the  party  from  whom  he 
purchases,  to  indemnify  him  from  the  mortgage-money, 
yet  equity,  if  he  receives  the  possession,  and  has  the  pro- 
fits, would,  independently  of  contract,  raise  upon  his  con- 
science an  obligation  to  indemnify  the  vendor  against  the 
personal  obligation  to  pay  the  mortgage-money ;  for  ^^' 

(k)  Pechell  V.  Fowler,  2  Anstr.  660. 

(/)  Remington  v.  Deverall,  2  Aiutr.  560. 

(m)  V.  C.  27  Mar.  1819,  MS. 

(n)  Fember  v.  Mathers,  1  Bro.  C.  C.  62,  et  iuprot  p.  38. 
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iDg  become  owner  of  the  estate,  he  must  be  supposed  to 
intend  to  indemnify  the  vendor  against  the  mortgage(o). 

And  if  a  purchaser  who  has  not  obtained  a  conveyance 
sell  to  another,  the  second  purchaser  is,  without  enterilig 
into  a  covenant,  bound  to  indemnify  him  against  any  costs 
incurred  in  proceedings  for  his  benefit(p). 

If  a  seller  agree  to  give  a  real  security  as  an  indemnity 
to  a  purchaser  upon  his  accepting  the  title,  he  will  be 
compelled  specifically  to  perform  it,  although  he  has  not 
(*)sufficient  real  estate,  and  offers  a  sufficient  security  up- 
on personal  estate.(9). 

It  seems  that  where  a  mortgagor  has  agreed  to  convey 
his  equity  of  redemption  to  the  mortgagee,  the  proceed- 
ings in  an  ejectment  by  the  mortgagee  cannot  be  stopped 
under  the  7  Geo.  2,  c.  20,  for  the  effect  of  it  would  be  to 
strip  the  mortgagee  of  his  legal  title,  which  might  let  in  a 
posterior  equitable  right  to  the  prejudice  of  the  mort- 
gagee, though  he  should  thereafter  obtain  a  decree  for  the 
performance  of  the  agreement(r).  But  the  relief  will  be 
granted  to  the  mortgagor,  where  the  mortgagee  has  not 
taken  any  steps  to  complete  his  contract  for  the  purchase 
of  the  equity  of  redemption(5.) 

A  purchaser  of  an  estate  let  to  a  tenant  from  year  to 
year  may,  without  a  new  contract,  or  any  act  correspond* 
ing  to  attornment,  recover  the  rent ;  and  nothing  would  be 
a  good  defence  in  an  action  brought  for  it  but  the  fact  that 
he  did  not  know  of  the  sale,  and  had  paid  his  rent  before 
to  bis  le8sor(/).     So,  if  the  estate  is  in  lease,  the  purchas- 

(o)  See  7  Yes.  juo.  337,  per  Lord  Eldon  ;  see  Crafts  «.  Tritton,  8 
Taunt.  365;  2  Moo.  411,  S.  C. 

(p)  Per  Lord  £Idon,  in  Wood  t^.  Griffith,  12  Feb.  1818,  MS. 

(q)  Walker .V.  Barnes,  3  Madd.  247. 

(r)  Goodtitle  v.  Pope,  7  Term  Rep.  186. 

(9)  Skinner  v.  Stacy,  1  Wils.  80. 

(/)  See  1  Vera,  k  Sciiv.  289 ;  Birch  v.  Wright,  1  Term  Rep.  378. 
See  Lttinlej  v.  Reisbeck,  15  East,  99. 
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er  is  entitled  to  the  benefit  of  covenants  entered  iiUo  by 
the  lessee  with  the  vendor(u)y  and  may  recover  for  a 
breach  of  the  covenants  before  his  time,  if  he  is  seized  of 
the  reversion  during  the  continuance  of  the  terai(x) ;  and 
he  may,  after  notice  to  the  tenant  of  the  conveyaoce,  dis- 
train for  rent  in  arrear(y),  whether  the  estate  be  freehold 
or  leasehold(I). 

(u)  Seepoal^  ch.  13,  sect  1,  n.  (1). 

{x)  Davis's  case,  M.  T.  42  (}eo.  IIL  WoodfaU'd  Land,  and  Te& 
529,  2d  edit 

(y)  See  Moss  .v.  GalHinore,  Dougl.  269 ;  Pope  r.  Biggs,  9  Bam.  & 
Cress.  245 ;  4  Man.  &  R.  193,  S.  C. 

(T)  It  was  recently  proposed  to  deprive  all  middle-mea,  ereo  a 
England,  of  the  right  to  distrain  for  rent  in  arrear.  Thus,  suppose  a 
building  lease  to  be  granted  by  John  to  James  for  Dtnety-ntne  yein, 
at  10/.  a  year ;  James  builds  a  valuable  house,  and  underlets  to  Josephi 
for  forty  years,  at  100/.  a  year ;  and  Joseph  underlets  to  Jacob,  for 
thirty  years,  at  120/.  a  year;  it  is  manifest  that  James  has  the  greatest 
interest  in  the  property ;  and,  as  the  law  now  appears  to  stand,  he 
can  distrain  for  his  rent,  notwithstanding  the  last  underlease.  This 
right  was  proposed  to  be  taken  from  him,  but  the  measure  wu 
dropped. 

In  support  of  the  measure,  it  was  contended,  that  none  but  the  origioal 
essor  is  entitled  to  distrain  for  Tent,  according  to  the  law  of  England ; 
and  therefore  that,  in  the  case  which  I  have  put,  James  would  not  be 
aflfocted  by  the  act ;  because  he  would  not,  as  the  law  now  stands,  be 
entitled  to  distrain.  The  argument,  which  was  managed  with  gnaX  in- 
genuity, was  rested  upon  the  statute  of  guta  emp/orM,  and  some  passages 
in  Coke  upon  Littleton.  When  it  is  considered,  that  the  ri«;bt  of  distress, 
in  the  case  above  supposed,  has  never  been  disputed,  it  will  not  be  mat- 
ler  of  surprise,  that  the  attempt  to  show  that  the  practice  is  illegal  did 
not  succeed.  That  rent  may  be  distrained  for,  although  fealty  is  oot 
incident  to  it,  is  laid  down  in  Co.  Litt.  142,  b. ;  and  it  seems  to  be  ciesTi 
that  distress  is  incident  to  every  rent  at  common  law,  where  the  lessor 
has  a  reversion  :  and  that  a  reversion  of  a  single  day  is,  for  this  porposei 
aa  operative  as  a  reversion  in  fee.  In  )he  year-book,  14  Edw.  HI*  P*^' 
Finchden  thought,  that  if  a  lessee  leased  all  his  estate  rendering  rent,  be 
could  not  distrain;  he  had  no  reversion.  In  the  2d  Edw.  IV'  p'  ^^t^ 
very  objection  was  taken,  where  the  lessor  had  a  reversion ;  because  it 
was  only  the  reversion  of  a  chattel ;  but  it  was  held,  that  he  hada  riga< 
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(*)lf  a  person  having  a  right  to  an  estate,  purchase  it  of 
another  person,  being  ignorant  of  his  own  title,  equity 
(•)will  compel  the  vendor  to  refund  the  purchase-money, 
with  interest  from  the  time  of  bringing  the  bill,  although 
no  fraud  appear(2)(161). 

fr}  Bingham  o.  Bingham,  1  Ves.  126.  See  Lansdown  v.  Lans- 
down,  Mose.  364 ;  Saunders  v.  Lord  Annesley,  2  Scho.  &  Lef.  101 ; 
Loonard  v.  Leonard,  2  Ball  &  Beatij,  171. 


to  distrain.  In  Brooke's  Abridgment,  Distress,  case  45,  and  Rents, 
case  17,  it  is  laid  down,  on  the  authority  of  this  case,  that  if  a  man 
lease  for  twenty  years,  and  the  lessee  leases  over  for  ten  years,  render- 
ing rent,  there,  if  he  grant  the  rent  over  to  another  man,  he  cannot 
distrain  ;  because  he  has  not  the  reversion  of  the  term,  which  gives 
the  right  to  distrain :  contrary,  if  he  had  granted  to  him  the  reversion 
and  the  .rent.  Note  the  diversity.  In  Wade  v.  Marsh,  Latcb,  211,  it 
was  held,  that  the  lessor  having  only  a  reversion  for  years,  may,  by  the 
common  law  distrain  for  the  rent,  by  reason  of  the  reversion,  which 
causes  'privity.  These  cases  appear  to  be  quite  decisive.  The  only 
difficulty  has  been  to  find  a  case  ;  for  the  point  has  not  been  doubted 
for  centuries.  It  is  to  be  hoped,  therefore,  that  the  right  of  mesne 
landlords  to  distrain  for  rent  will  not  be  violated,  on  the  ground  that  it 
depends  upon  a  practice  not  sanctioned  by  law,  and  which  ought  to  be 
abolished  ;  but  if  it  shall  appear,  as  it  is  alleged,  that  the  remedy  has 
been  the  source  of  great  oppression  against  the  tenantry  of  Ireland, 
the  Legislature  will,  I  confidently  hope,  extend  its  protection  to  so 
valuable  a  race  of  men,  as  far  as  may  be  consistent  with  a  due  regard 
to  the  rights  of  landlords  :  for,  as  Justice  Twisden  observed,  we  mus( 
not  steal  leather  to  make  poor  men's  shoes. 

(161)  The  case  of  Lawrence  v.  Beaubien,  2  Bailey's  S.  C.  R.  623, 
decided  that  a  mistake  of  law  was  a  ground  of  relief  from  the  obliga'- 
tions  of  a  contract,  by  which  one  party  acquired  nothing,  and  the  other 
neither  parted  with  any  right,  nor  suffered  any  loss,  and  which  ex  aequo 
ei  bono  ought  not  to  be  binding ;  and  it  made  no  difference,  that  the 
parties  were  fully  informed  of  the  yac/«,  and  the  mistake  as  to  the  law 
was  reciprocal.  But  the  evidence  should  show  a  palpable  misiake^  and 
not  mere  ignorance  of  the  law.  The  mere  compromise,  however,  of  a 
doubtful  right  will  not  be  a  ground  of  setting  aside  the  contract.  John- 
son, J.  said  *t  it  was  well  remarked  in  Fletcher  «.  Toilet,  5  Yes.  14, 
that  *  ignorance  is  not  mbtake.' ''  In  Shotwell  «•  Murray,  1  J.  Ch.  612, 
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So  where  a  person  sold  a  remainder  expectant  upon  an 
estate-tail,  and  both  parties  considered  that  the  remainder 
was  unbarred,  and  it  afterwards  appeared  that  a  recovery 
had  been  suffered  before  the  contract,  the  purchaser  was 
relieved  against  a  bond  which  he  had  given  for  the  pur- 
chase-money, and  the  seller  was  compelled  to  repay  the 
interest  which  he  had  received(a).  This  was  a  strong 
decision.  The  purchaser  might  have  ascertained  the  fact 
by  search.  The  Chief  Baron  laid  down  some  very  ge- 
neral propositions.  His  Lordship  said,  ^^  that  if  a  person 
sell  an  estate,  having  no  interest  in  it  at  the  time,  and 
takes  a  bond  for  securing  the  payment  of  the  purchase- 
money,  that  is  certainly  a  fraud,  although  both  parties 

(a)  Hitchcock  v.  Giddings,  4  Price,  135. 

and  LyoD  v.  Richmond,  2  ib.  66,  Chancellor  Kent  seems  to  have  adopt- 
ed the  cases  of  Bilbie  v.  Lumley,  2  East,  469  and  Brisbane  v,  Dacres« 
5  Taunt.  R.  143,  as  an  authority  upon  the  point,  but  neither  of  these 
cases  turned  upon  the   precise  point.     In  the  first,  the  mistake  was  in 
relation  to  a  collateral  matter  ;  and  the  last  was  judicium  red  ditum  m 
invitum*     The  learned  judge   after  citing   Lansdown  v.   Lansdown, 
Mosely,  364;  Bingham  v,  Bingham,  1  Yes.   Sen.  126;  and   the  dicla 
of  Ch.  J.  De  Grey,  2  Wm.  Bl.  825,  Lord  Mansfield  in  Bize  v.  Dicka- 
son,  1  Term,  286  in  support  of  his  position  :  then  proceeded  to  the  case 
of  Hunt  V.  Rousmanier,  8  Wheat.  R.  215  in  which  Chief  J.  Marshall 
remarks,  that  '*  although  we  do  not  find  the  naked  principle,  that  relief 
may  be  granted  on  account  of  ignorance  of  the  law  asserted  in  the 
books,  we  find  no  case  in  which  it  has  been  decided,  that  a  plain  and 
acknowledged  mistake  in  law  is  beyond  the  reach  in  equity."    And  in 
remarking  on  the  case  of  Lansdown  v.  Lansdown,  he  observes,  that  al- 
though objectionable  in  other  respects ;  '^  yet,  as  a  case  in  which  relief 
has  been  granted  on  a  mistake  in  law,  it  cannot  be  entirely  disregard- 
ed."    And  although  the  case  of  Hunt  v.  Rousmanier  ultimately  turned 
upon  another  question,  see  1  Pet.  1,  it  shows  very  clearly  the  opinion 
of  that  great  jurist.     See  the  argument  of  the  learned  editor  of  Pothier, 
2  Evans  Poth.,  app.  269.     ^^  For  myself,  I  have  no  hesitation  in  coming 
to  the  conclusion,  that  contracts,  founded'  on  a  plain  and  palpable  mis- 
take of  the  law,  from  a  known  state  of  facts,  and  capable  of  proof,  ought 
not  to  be  enforced.    O'Neall,  J.  concurred. 
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should  be  ignorant  of  it  at  the  time(6).  Suppose  I  sell 
an  estate  innocently,  which  at  the  time  is  actually  swept 
away  by  a  flood,  without  my  knowledge  of  the  fact,  am 
I  to  be  allowed  to  receive  5,000/.  and  interest,  because 
the  conyeyance  is  executed,  and  a  bond  given  for  that 
sum  as  the  purchase-money,  when,  iq  point  of  fact,  I  had 
not  an  inch  of  the  land  so  sold  to  sell(c)  ?"  Both  these 
cases,  when  they  arise,  will,  it  is  apprehended,  deserve 
(*)great  consideration  before  they  are  decided  in  the  pur- 
chaser's favor.  The  decision  must  be  the  same,  whether 
the  money  is  actually  paid  or  only  secured(ci)(I)(162). 

[b)  But  see  2  Cro.  196 ;  2  Ld.  Raym.  1118 ;  IT.  Rep.  755;  2 
Freem.  106 ;  and  poaU  ch.  9,  g.  6. 
(e)  See  ch.  5,  s.  2,  post. 
((/)  See  post  J  cb.  9/8.  6. 

(I)  In  a  late  case  before  Lord  Eldon,  bis  Lordship  expressed  consider- 
able doubt  upon  the  doctrines  in  the  case  in  the  Exchequer. 


(162)  The  principle  asserted  in  the  text,  seems  to  rest  upon  the 
ground  that  the  maxim  ignoraniia  juris  nonexcuaatjis  applicable  only  in 
the  administration  of  criminal  law.  In  Lansdown  v.  Lansdown^  cited 
vi  supra  J  the  Lord  Chancellor  says,  **  That  Maxim  of  law,  ignorantia 
juris  non  txcusaU  was  in  regard  to  the  public,  that  ignorance  cannot  be 
pleaded  in  excuse  of  crimes,  but  did  not  hold  in  civil  cases.''  See 
Ltvij  V.  Bcmh  U,  S.  1  Binn.  27, 37.  ace.  ul  semb.  But  a  contrary  doc- 
trine was  held  by  Chancellor  KENT  in  Lyon  v.  Richmond,  2  Johns. 
Ch.  Rep.  51,  60.  "  The  courts"  he  says,  **do  not  undertake  to  relieve 
parties  from  their  acts  and  deeds  fairly  done  on  a  full  knowledge  of 
facts,  though  under  a  mistake  of  the  law.  Every  man  is  to  ^e  charged 
at  his  peril,  with  a  knowledge  of  the  law.  There  is  no  other  principle 
which  is  safe  and  practicable  in  the  common  intercourse  of  mankind.*' 
See  also,  Shpiwell  v.  Murray j  1  Johns.  Ch.  Rep.  516.  Starrs  v. 
JBoriber,  6  Johns.  Ch.  Rep.  166; 

In  Haven  V.  Foster,  9  fick  112,  where  the  plaintiff  as  administrator 
on  an  estate  paid  over  to  the  defendant  by  mistake  of  the  laws  of  de- 
scent of  New  York  the  money  sought  to  be  recovered  back  in  this  ac- 
tion ;  held,  diat  he  was  entitled  to  recover.  The  lex  loci  rei  sitae  must 
govern  the  descent  of  real  estate.  The  parties  knew  that  the  intestate 
died  seized  of  lands^in  New  York.    The  distribution  was  governed  by 

(*255) 
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Where  a  policy  of  assurance  on  a  life  was  sold  by 
auction,  and  the  particulars  did  not  state  that  the  seller 
had  only  a  redeemable  interest  in  the  life  assured,  and 
the  interest  was  afterwards  redeemed,  it  was  held  that 
after  the  purchase  was  completed  the  purchaser  coaM 
not  recover  damage  for  the  fraud,  as  it  was-  proved  that 
the  practice  of  the  oflSce  was  to  pay  such  policies,  although 
of  course  there  was  no  legal  right  to  recover  und»  the 
policy(c). 

If  a  lease  be  granted  with  power  to  the  lessee  to  cut 
and  sell  the  timber,  and  the  lessee  is  required  when  and  so 
often  as  he  intends  to  sell  the  timber,  or  any  part  thereof, 
to  give  notice  to  the  lessor  to  whom  the  pre-emption  was 
given  ;  the  lessee  having  a  bona  fide  intention  to  cut  dowa 
all  the  timber,  may  give  a  general  notice  to  the  lessor, 
and  if  the  lessor  decline  to  purchase  the  timber,  the  lessee 
may  cut  it  down  at  intervals,  and  need  not  repeat  the 

TkO\ACe(f). 

A  bona  fide  purchase  of  an  interest  will  not  be  con- 
verted into  a  loan,  on  account  of  a  power  to  re-purchase 
being  given  to  the  seller,  although  at  an  advanced  price ; 

(e)  Barber  V.  Morris,  2  Mood.  &  Malk.  62. 
(/}  Goodtitle  v.  Saville,  16  £ast,  87.     See  Doe  v.  Abel,  2  Mau.  & 
Selw.  541. 

the  laws  of  that  state.  The  statute  of  New  York  is  a  fact,  the  ignorance 
of  which  may  be  ground  of  repetition.  The  defendant  received  a  part 
of  the  [consideration  of  these  lands  by  mistake  in  a  matter  of  fact— 
the  law  of  New  York.  The  estate  in  New  York  was  under  mortgage  ; 
and  the  mortgage  was  satisfied  from  the  estate  itself.  The  heirs  agreed 
to  pay  off  the  mortgage  ;  and  the  plaintiff  supposing  he  owned  bot  a 
quarter,  when  he  owned  half  made  the  agreement  in  respect  to  the  dis- 
tribution of  the  proceeds  of  these  lands.  The  agreement  was  foooded 
in  mistake,  but  it  has  been  executed,  as  the  parties  cannot  be  restored 
to  the  situation  they  were  in  when  it  was  made,  and  as  the  effect  of  fto- 
nulling  to  one  would  work  injustice  to  another,  we  can  see  no  good  rea- 
son why  both  should  not  be  bound  by  it. 
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but,  if  the  purchaser,  instead  of  taking  the  risk  of  the 
subject  of  the  contract  (e.  g.  an  annuity)  on  himself, 
take  a  security  for  repayment  of  the  principal,  that  will 
vitiate  the  transaction,  and  render  it  a  mere  mortgage 
security(^)(163). 

(*)lf  a  power  to  re-purchase  be  given  upon  a  condition, 
for  example,  that  rent  be  in  the  mean  time  regularly  paid, 
the  right  cannot  be  enforced  unless  the  condition  has 
been  complied  with,  for  it  is  not  a  stipulation  for  penalty 
or  forfeiture  but  a  privilege  conferred (A)(l  64). 

(g)  Teraer  v.  Winstanley,  2  Scho.  &  Lef.  393.  See  Sevier  v. 
Green  way,  19  Ves.  jun.  413. 

{h)  Davis  V.  Thomas,  1  Russ.  &  Myl.  506. 

(163)  See  Jackson  v.  Green^  4  Johns.  Rep.  187.  Erskine  v. 
Tovnuend^  2  Mass.  Rep.  493. 

(164)  The  principle  of  this  decision  viras  recognized  in  the  late  case  of 
Rohinson  v»  Cropsey  and  others,  2  Edward's  Y.  Ch.  R.  138,  where  the 
question  was  as  to  the  effect  of  an  agreement.  It  appeared  that  one 
Sharp  and  the  complainant  had  joined  in  building  a  house  upon  two 
lots  of  land.  Sharp  and  wife  executed  a  conveyance  of  one  undivided 
moiety  of  said  lots ;  and  also  of  a  moiety  of  two  other  lots.  A  con- 
sideration was  expressed,  but  not  then  paid.  Subsequently,  however, 
the  parties  agreed  under  their  hands  and  seals  thus  :  Sharp  was  to  con- 
vey to  the  complainant  the  whole  of  said  lots  with  four  other  lots,  free 
of  incumbrance,  except  a  mortgage,  which  the  latter  was  to  pay :— -in 
consideration  whereof  the  complainant  was  to  cancel  an  account  cur- 
rent ;  and  also  certain  mortgages  he  held.  Sharp  agreed  also  to  lease 
certain  lots  for  19  years  at  a  stipulated  rent  The  agreement  also  gave 
to  Sharp  *^  the  privilege  of  redeeming  said  house  and  lands  within  one 
year  for  a  sum  therein  mentioned.  In  pursuance  of  this  agreement, 
Sharp  executed  a  deed  conveying  the  other  four  lots ;  and  the  com- 
plainant had  been  in  possession  since  that  time.  The  question  for  the 
court  was  whether  this  was  a- conditional  sale  or  a  mere  mortgage 
transaction.  The  Y*  Chan,  decreed  that  the  defendants,  as  the  repre- 
sentatives of  Sharp,  had  no  right  to  redeem  or  re-purchase  under  the 
the  agreement*  The  grounds  of  this  decision  were  that  the  relation 
of  debtor  and  creditor  did  not  remain  by  the  agreement ;  but  the  debt 
forming  the  consideration  of  the  conveyance  was  extinguished  by  the 
agreement ;   and  the  grantor  retained  the'  priviUge  of  refunding  the 

money  if  he  should  choose  to  do  it.    The  enquiry,  says  Chief  J.  Mar- 
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Where  a  power  is  given  by  an  Act  of  Pariiament  to 
purchase  the  estate  of  a  third  person  for  a  public  purpose, 
with  the  usual  provisions  for  ascertaining  its  value,  if 
the  terms  offered  are  not  accepted ;  the  party  empowered 
to  purchase,  if  he  give  a  regular  notice  to  purchase,  can- 
not withdraw  from  it,  but  will  be  compelled  to  take  the 
estate(t). 

It  may  here  be  observed,  that  the  grant  of  the  o&ct  of 
a  steward  of  a  manor  for  life  is  not  revoked  by  a  subse- 
quent sale  of  the  manor,  but  is  binding  on  the  purchaser; 
although,  as  lord,  he  will  be  entitled  to  the  custody  of 
the  court-rolls.  In  purchasing  a  manor,  therefore,  the 
instrument  by  which  the  steward  was  appointed  should 
be  called  for.  This  is  a  precaution  which  has  never  been 
attended  to.  (165). 

(t)  The  King  v.  Hungerford  Market  Company,  1  Nev.  &  MaoB* 
112. 

shall  in  Conway's  executors  «.  Alexander,  7  Cranch,  218.  raust  be, 
whether  the  contract,  in  the  specific  c^se,  is  a  security  for  Che  repay- 
ment  of  money  or  an  actual  sale.  If  a  mortgage  is  intended,  the 
mortgagee  must  have  a  remedy  against  the  person  of  the  debtor:  if  this 
remedy  really  exists,  its  not  being  reserved  in  terms  will  not  afiect  the 
case ;  but  the  remedy  must  exist,  in  order  to  justify  a  constractioa 
which  overrules  the  express  words  of  the  instrument"  l¥hen  the 
mortgages,  &c.  were  cancelled,  they  were  extinguished ;.  and  by  the 
agreement  went  to  pay  the  consideration  money. 

(166)  Parsons  Ch.  J.  ^'  If  a  grantor  deliver  any  writing  a*  Am  dttd 
to  a  third  person,  to  be  delivered  over  by  him  to  Uie  grantee  oo  soae 
future  event,  it  is  the  grantor's  deed  presently,  and  the  third  peraoo  is 
a  trustee  of  it  for  the  grantee.  And  if  the  grantee  obtain  the  writiog 
from  the  trustee  before  the  event  happen,  it  is  the  deed  of  the  grantor, 
and  he  cannot  avoid  it  by  the  plea  of  non  €$t  factum^  whether  geoecallj 
or  specially  pleaded.  But  if  the  grantor  make  a  writing  and  seal  it,  and 
deliver  it  to  a  third  person,  as  his  writing  or  escrow,  to  be  by  him  deliT- 
ered  to  the  grantee,  upon  some  future  events  as  his  the  grantor's  deed ; 
and  it  be  delivered  to  the  grantee  accordingly,  it  is  not  the  grantor's  deed 
until  the  second  delivery.  And  if  the  grantee  obtain  the  possesston  of 
it  before  the  event  happen,  yet  it  is  not  the  grantor's  deed,  and  he  msj 
avoid  it  by  pleading  rum  utfaekan. 
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But  if  tbe  deeds  are  delivered  to  a  person,  not  as  the  deeds,  but  as 
the  writings  of  (he  grantor,  we  must  not  thence  conclude  (bey -a re  void. 
Although  generally  an  escrow  takes  its  effect  from  the  second  delivety, 
yet  there  are  excepted  cases,  in  which  it  takes  effect,  and  is  considered 
tbe  deed  of  the  maker,  from  the  first  delivery.     The  exception  is  found* 
ed  on  necessity,  «/  res  valeat.     If  ayenie  sole  seal  a  writing,  and  deliver 
it  as  an  escrow,  to  be  delivered  over  on  condition,  and  she  afterwards 
marry,  and  the  writing  be  then  delivered  over  on  peifuriiiance  of  the 
coodition,  it  shall  be  her  deed  from  the  first  delivery ;    otherwise  her 
marriage  woald  defeat  it     A.-  delivers  a  deed,  as  an  escrow,  to  J.  S.  to 
deliver  on  condition  performed,  before  which  it  becomes  non  compos 
mentis  :  the  condition  is  then  performed,  and  the  deed  delivered  over ; 
it  is  good,  for  it  shall  be  A's.  deed  from  the  first  delivery.      Brook's 
Reading  on  the  st  of  limitations,  p.  150.      Another  exception  is  in  3 
Co.  36  b.  36  a.      Lessor  makes  a  lease  by  deed,  and  delivers  it  as  an 
escrow,  to  be  delivered  over  on  condition  performed,  before  which  les- 
sor dies,  and  after  it  is  delivered  over  on  condition  performed :  tbe  lease 
shall  be  the  deed  of  the  lessor  from  the  first  delivery.     There  is  also  a 
strong  exception  in  5  Co.  85.     If  a  man  deliver  a  bond  as  an  escrow, 
to  be  delivered  on  condition  performed,  before  which  the  obligor  or  ob- 
ligee dies,  and  tbe  condition  is  after  performed  :  here  there  could  be  no 
second  delivery,  yet  is  it  the  deed  of  the  obligor  from  the  first  delivery, 
alihough  it  was  only  inchoate  :    but  it  shall  be  deemed  consummate  by 
the  performance  of  tbe  condition.     Therefore  in  Wheelwright  v.  Wheel- 
wright, 2  Mass.  447,  where  the  statute  outhorized  any  person  of  full  age 
seized  in  fee  tail  of  any  lauds  by  deed  duly  executed  before  two  subscrib- 
ing witnesses,  acknowledged  and  registered  as  therein  provided,  for  a  good 
and  vahiable  consideration  bona  fide  to  convey  such  lands  or  any  part 
thereof  in  fee  simple  to  any  person  capable  of  taking  and  holding  such 
estate;  and  such  deed,  so  made,  executed,  acknowledged  and  register- 
ed shall  bar  all  estates-tail  in  such  lands,  and  all  remainders  and  rever- 
sions expectant  thereon.     In  this  case  the  deeds  were  executed  and  de- 
livered to  one  Wells,  not  as  the  deeds  of  the  grantor,  but  as  his  writings 
or  escrows,  to  be  delivered  as  his  deeds  by  Wells  to  the  grantee  on  his, 
the  grantor's  death.     The  Court  held,  that  the  deeds  must  take  their 
effect,  and  be  considered  aa  the  deeds  of  the  grantor,  from  the  first  de* 
livery,  the  grantor  being  dead  at  the  second  delivery. 

What  the  nature  of  the  delivery  was,  whether  absolute  or  conditional, 
and  the  intentions  of  the  parties  were,  are  questions  of  fact  for  the  jury, 
to  be  determined  by  the  evidence.  Hatch  t^.  Hatch,  9  Mass.  307.  In 
this  case,  the  father  about  four  years  before  his  death,  signed,  sealed  and 

TOL.  I.  40 


314  OF  'I'HB  CONSB<iUEMCES  OF 

acknowledged  the  writings  which  were  produced  at  the  trial  as  bis  deeds, 
and  which  purported  to  be  witnessed  as  deeds  delivered.  The  grantees, 
who  were  the  sons  of  the  grantor  were  not  privy  to  the  exectitioo ;  but 
the  writings  were  deposited  with  one  Turner,  to  be  kept  until  thegFBo- 
'tor's  death,  and  then  to  be  delivered  to  the  grantees ;  held,  that  the  sou 
should  hold  the  estate. 

In  Clark  v,  Gifibrd,  10  Wend.  R.  310,  where  there  was  no  abeolute 
deliveiy  of  the  deed  ;  the  papers  were  deposited  with  a  third  person  to  be 
delivered  when  both  parties  should  direct :  held,  that  one  party  oUuoinf 
possession  of  a  writing  thus  deposited,  without  the  consent  of  theotlieri 
cannot  be  permitted  to  enforce  it.  "  Take  these  deeds  and  keep  them; 
if  I  never  call  for  them,  deliver  one  to  Pamela,  and  the  other  to  Noble 
after  my  death  ;  if  I  call  for  them,  deliver  them  up  to  nie."  The  Coort 
held  that  the  reservation  of  a  power  to  couatermand  the  deliver  over 
made  no  difference  ;  for  it  was  in.  the  nature  of  a  testamentary  disposkioo 
of  real  estate,  and  was  revocable  by  the  grantor  during  his  life,  without  any 
express  reservation.  The  legal  operation  of  such  a  deed  is,  that  it  he- 
comes  the  deed  of  the  grantor  presently ;  that  the  third  person  is  the 
trustee  of  the  grantee ;  but  the  title  is  consummate  in  the  grantee  by  the 
death  o(  the  grantor ;  and  the  deed  takes  effect  by  relation  iromthefiiat 
delivery.     Belden  &  aL  v.  Carter,  4  Day's  R.  66. 

Weston,  J.  3  Greenl.  R.  141.  "A  deliver j  of  a  deed  maybe  bj 
acts,  or  by  words;  or  by  both.  It  may  be  delivered  by  the  party  who 
made  it,  or  by  any  other  person,  by  his  appointment  or  authority,  prece- 
dent or  assent  subsequent  But  if  a  man  throws  a  writing  oo  a  table, 
and  a  party  takes  it,  this  does  not  amount  to  a  delivery,  unless  it  be 
found  to  have  been  put  there,  with  intent  to  be  delivered  to  the  part/* 
And  upon  the  same  principle,  if  the  maker  of  a  deed  avails  himself  of 
the  hand  of  the  party  for  whom  it  is  made,  merely  to  put  the  deed  in  a 
trunk,  desk  or  other  place  of  deposit,  within  the  control  of  the  maker, 
and  such  purpose  is  indicated  and  made  known  at  the  time,  there  is  no 
legal  defivery ;  no  act  being  done,  or  declaration  made  expresave  of  id 
intention  to  deliver." 

In  Austin  v.  Hall,  13  Johns.  285,  where  the  deed  was  duly  eiecoted 
by  tile  grantor,  in  his  life  time,  and  delivered  to  a  third  person,  to  be 
deUvered  to  the  grantees  (sons  of  the  grantor)  in  case  the  grantor 
should  die  before  having  made  and  executed  his  will.  The  Court  coo- 
sidered  it  "  questionable  whether  this  deed  is  to  be  viewed  ad  ^^ 
escrow ;  the  grantees  had  nothing  to  do,  on  their  part,  io  oi^  |^ 
make  the  deed  absolute,  which  is  usually  the  case  where  a  deed  i< 
delivered  as  an  escrow.     The  delivery  here  was,  at  all  events,  CQ9^ 
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tiooaly  and  to  become  absolute  upon  an  event  wbich  has  taken  place  ; 
and,  as  in  the  case  of  an  escrow,  the  deed  will  take  eflfect  from  the  first 
delivery. 

A  deed  delivered  at  the  register's  office/ in  the  absence  of  the  grantee, 
has  been  held  to  be  a  good  delivery  to  the  grantee  ;  if  he  aflerwards 
assent  and  take  the  deed.  And  where  the  sheriff  lodged  the  deed  with 
the  clerk  of  the  court  for  the  use  of  the  purchaser  ;  he  having  paid  the 
price;  these  proceedings  being  regular,  were  held  to  constitute  an 
incumbrance.  Chapel  v.  Bull,  17  Mass.  213.  The  man  who  executes 
a  mortgage  to  the  vendor  for  the  payment  of  the  purchase-money,  must 
be  presumed  to  have  accepted  the  conveyance.     14  S.  &  R.  299. 

In  Ward  c.  Winslow,  4  Pick.  618,  where  the  defendants,  being  insol- 
vent made  an  assignment  of  their  property,  in  trust  to  pay  creditors. 
The  bill  prayed  for  an  execution  of  the  trust ;  but  the  defendants  in 
their  answen,  admitted  the  execution  of  the  deeds  ;  they,  however,  also 
said,  that  the  indenture  was  returned  to  them  to  obtain  tiie  signatures  of 
the  creditors  ;  for  the  intent  was  that  it  should  take  effect  only  when  a 
majority  in  interest  of  the  creditors  had  signed  it :     And  having  subse- 
questly  compounded  with  their  creditors,  the  deed  was  annulled.     One 
part  was  found  in  the  hands  of  the  assignees  ;  another  in  the  hands  of 
the  creditors ;  and  was  referred  to  in  the  adjustment  which  took  place 
between  certain  of  the  creditors  and  the  debtors.     The  Court  consider- 
ed ^  Where  a  deed,  with  the  regular  evidence   of  its  execution  upon 
the  face  of  it,  is  found  in  the  hands  of  the  grantee,  the  presumption  is 
that  it  has  been  duly  delivered.    It  could  not  have  been  delivered  as  an 
escrow,  because  it  was  deUvered  to  the  parties  ;  an  escrow  can  be  de- 
livered only  to  a  third  person.     It  could  not  have  been  delivered  to 
the  parties  conditionally,  to  take  effect  upon  the  happening  of  any  future 
contingency,  because  this  would  be  inconsistent  with  the  terms  of  the 
instrument  itself.     To  permit  parties  to  a  deed  purporting  to  be  absolute, 
to  show  by  parol  evidence  that  it  was  conditional,  and  to  avoid  it  for  a 
non-performance  of  the  condition,  would  be  not  only  a  violation  of  the 
fundamental  rules  of  evidence,  but  productive  of  great  injustice  and 
miscluef.'' 


[  916  ] 
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OF   THE   CONSIDERATION. 


SECTION  I. 


Of  unreasonable  and  inadequate  Considerations. 


I.  It  seems  that  a  court  of  equity  cannot  refuse  to 
assist  a  vendor  merely  on  account  of  the  price  being  un- 
reasonable(a) :  and  a  specific  performance  will  certaiDl)' 
be  enforced,  if  the  price  was  reasonable  at  the  time  the 
contract  was  made,  how  disproportionable  soever  it  may 
afterwards  become(166). 

If,  however,  a  man  be  induced  to  give  an  unreasonable 
price  for  an  estate,  by  the  fraud(6)(167),  or  gross  misrep- 
resentation(c),  of  the  vendor ;  or  by  an  industrious  con- 

(a)  City  of  London  v.  Richmond,  2  Vem.  421 ;  Hanger  i».  Eykst^ 
Eq.  Ca.  Ab.  689 ;  Hicka  v.  Philips,  Prec.  Cha.  675 ;  21  Vin.  Abr.  {H 
n.  topi.  1 ;  Keen  v.  Stukeley,  Gilb.  Eq.  Rep.  165;  2  Bro.  P-  ^-^^ 
Charles  r.  Andrews,  9  Mod.  161  ;  Lewis  v.  Lord  Leechrocre,  10  M 
603  ;    Saville  t^.  Saville,  1  P.  Wms.  746  ;  Adams  «.  Weare,  1  Bro. 
C.  667 ;  arid  the  cases,  as  to  inadequacy  of  price,  cited  infra- 

(6)  See  James  v.  Morgan,  1   Lev.  Ill,  a  case  at  law.    Comwy"' 
Shrimpton,  6  Bro.  P.  C.  last  edit  187. 

(c)  Buxton  V.  Cooper,  3  Atk.  383. 

(166)  See  Osgood  v.  Franklin,  2  Jehns.  Ch.  Rep.  1»  23.    Tbcsame 
case  was  affirmed  on  appeal.     14  Johns.  Rep.  627.  • 

(167)  Fraud  will  vitiate  any  contract :  No  rule  of  law  is  »«« 
versal  than  this.     See  fVikon  v.  Forces  6  Johns.  Rep.  H^* 
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cealment  of  a  defect  in  the  estate(d)f  equity  will  not  com- 
pel him  to  perform  the  contract. 

And  where  these  circumstances  do  not  appear,  but  the 
estate  b  a  grossly  inadequate  consideration  for  the  pur- 
chase-money, equity  will  not  relieve  either  party.  Thus 
(^)in  a  case  at  the  Rolls  before  Lord  Alvanley,  by  original 
and  cross-bill,  the  estate  was  represented  on  the  one  hand 
of  the  value  of  9  or  10,000/. ;  and  on  the  other  of  only 
5,000/.  The  contract  was  for  6,000/.,  and  14,000/.  at 
the  death  of  a  person  aged  sixty-five.  Lord  Alvanley 
said,  it  was  not  a  case  of  actual  fraud ;  but  it  was  insisted 
the  bargain  was  grossly  inadequate ;  and  the  inadequacy 
was  very  great :  it  was  impossible  upon  the  whole  evi- 
dence to  make  the  estate  to  be  worth  more  than  10,000/. ; 
though  he  ought  not  to  decree  a  performance,  yet  as  no 
advantage  was  taken  of  necessity,  &c.  he  was  not  war- 
ranted to  decree  the  vendor  to  deliver  up  the  contract, 
the  only  inconvenience  of  which  would  be,  that  an  action 
would  lie  for  damages;  and  he  accordingly  dismissed 
both  bills(e). 

Indeed  few  contracts  can  be  enforced  in  equity  where 
the  price  is  unreasonable,  because  contracts  are  not  often 
strictly  observed  by  either  party ;  and  if  an  unreasonable 
contract  be  not  performed  by  the  vendor,  according  to  the 
letter  in  every  respect,  equity  will  not  compel  a  perform- 
ance in  specie(fX168). 

But  there  are  few  cases  in  which  a  purchaser  could  be 
relieved  after  the  conveyance  is  executed  and  the  purchase 
completed,  on  account  of  the  unreasonable  price(^). 

(d)  Shirley  v.  Stratton,  1  Bro.  C.  C.  440. 

(e)  Daj  V,  Newman,  2  Cox,  77 ;  10  Yes  jun.  800,  cited  ;  and  see 
Squire  v.  Baker,  5  Yin.  Abr.  549,  pi.  12. 

.  (/*)  See  the  cases  cited  in  n.  (a),  ante ;  and  Edwards  t^.  Heather,  SeL 
Oha.  Ca.  3. 

ig)  Small  V.  Attwood,  1  Yo.  Rep.  407. 

(168)  See  Rugge  v.  EiUs,  I  Des.  160. 


31 S  OP  THE  CONSIDERATION. 

In  Small  i;.  Attivood(A),  where  the  contract  \vas  re- 
scinded ;  after  the  decree  setting  it  aside  and  directing 
the  accounts  to  be  taken,  the  purchasers  filed  a  supple- 
mental bill,  stating  the  payment  6f  200,000^,  part  of  the 
purchase-money  (which  was  paid  long  before  the  bill  was 
filed),  and  tracing  the  investment  of  it  in  stock,  and  the 
(*)transferof  the  stock  to  a  third  person  without  considera- 
tion as  it  was  alleged,  and  praying  that  they,  withoat 
prejudice  to  their  lien  on  the  estate  of  which  tbej  were 
in  possession,  might  be  decreed  to  be  entitled  to  the 
specific  stock.  And  Lord  Lyndhurst,  C.  B.,  so  decided, 
although  the  money  was  paid  in  consideration  of  the  pos- 
session of  the  estate  being  given  to  the  purchasers,  with 
which  they  had  acted  as  owners.  They  had  long  bad  pos- 
session, which  they  retained,  of  the  estate,  and  a  lien  upon 
it  for  what  they  had  paid  ;  and  they  thus  also  obtained 
the  property  which  had  been  bought  with  the  portion  of 
the  purchase-money  paid.  This  is  the  first  case  in  whkh 
equity  ever  followed  the  purchase-money,  and  ordered  it 
specifically  to  be  restored.  The  author  refrains  from 
further  observing  upon  this  decision,  as  it  is  now  upon 
appeal  in  the  House  of  Lords. 


n.  It  appears  to  be  settled,  that  mere  inadequacy  ot 
price  is  not  a  sufficient  ground  for  a  court  of  equity  to 
refuse  its  assistance  to  a  purchaser(i),  particularly  where 
the  estate  is  sold  by  auction(A:)(169). 

(A)  Rep.  p.  101. 

(»)  Coles  V.  Trecothick,  9  Yes.  jun.  234  ;  Bunrows  «•  Lock,  10  Tes. 
jun.  470.  See  Young  v.  Clark,  Prec.  Cha.  638 ;  Barrett  t.  Gome?cfta, 
Bunb.  94;  Underwood  v.  Hithcox,  1  Yes.  279;  Mortlockv.  BuUe^lO 
Yes.  jun.  292  ;  and  Lowther  v.  Lowther,  13  Yes.  jun.  96 ;  Western  r- 
RuaselU  3  Yes.  &  Bea.  187. 

{k)  White  «.  Damon,  7  Yes.  jun.  30.  See  Collet «.  WoollasUm,  3 
Bro.  C.  C.  228. 

(169)  See  Buifer  v.  HaaktU,  4  Dea.  661,  678.  Wherein  the  quei<><^ 
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lo  White  V.  Damon,  however,  although  the  estate  was 
sold  by  auction,  Lord  Rosslyn  dismissed  the  bill  merely  on 
account  of  the  inadequate  price  given  for  the  estate,  viz. 
1,1202.  and  it  was  worth  2,000/.;  but  on  a  rehearing 
before  Lord  Eldon,  although  the  decree  was  affirmed 
upon  a  different  ground,  yet  his  Lordship  said,  he  was 
(*)inclined  to  say  that  a  sale  by  auction,  no  fraud,  surprise, 
&C.  cannot  be  set  aside  for  mere  inadequacy  of  value.  It 
would  be  very  difficult,  he  said,  to  sustain  sales  by  auc- 
tion, if  the  Court  WQuld  not  specifically  perform  the 
agreement.  And  in  a  subsequent  case(2),  his  Lordship 
expressed  the  same  opinion,  and  referred  to  the  case  of 
White  V.  Damon. 

But  if  an  uncertain  consideration  (as  a  life-annuity)  be 
given  for  an  estate,  and  the  contract  be  executory,  equity 
it  seems  will  enter  into  the  adequacy  of  the  considera- 
tion(m). 

Although  a  purchaser  is  not  bound  to  acquaint  the 
vendor  with  any  latent  advantage  in  the  estate(n),  yet 
a  concealment,  for  the  purpose  of  obtaining  an  estate  at 
a  grossly  inadequate  price,  may  be  deemed  fraudu- 
lent(170). 

(/)  Ejc  parte  Latham,  7  Yes.  jun.  35,  note. 

(f»)  Popev.  Root,  7  Bro.  P.  C.  184 ;    Mortimer  v.  Capper,  1  Bro> 
C.  C.  156 ;  and  Jackson  v.  Lever,  3  Bro.  C.  C.  605.  . 
(n)  See  2  Bro.  C.  C.  42D. 

as  to  inadequacy  of  price  is  very  fully  discussed ;  and  where  the  English 
decisions  are  reviewed.  Inadequacy  of  price  not  a  sufficient  ground 
for  setting  aside  a  sale  ;  unless  it  be  so  gross  as  of  itself  to  amount  to 
evidence  of  fraud.  Osgood  \,  Franklin,  2  Johns.  Ch.  Rep.  1,  23.  An 
agreement  for  the  sale  of  a  present  interest  in  a  valuable  estate,  which 
is  executed,  will  not  be  set  aside  on  the  ground  of  mere  inadequacy  of 
price ;  there  being  no  fraud,  concealment,  or  misrepresentation.  C?re- 
gor  v.  Duncan,  2  Des.  636.  Litingaton  v.  Byrne,  on  appeal,  11 
Johns.  Rep.  555. 

(170)  Equity  wiU  relieve  against  a  contract  of  sale  of  lands,  where 
the  purchaser  had   discovered  salt  water,  on   the  premises,  and  in- 
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Thus  in  the  case  of  Deaoe  v.  RastroD(o),  an  agreement 
was  made  for  sale  of  land  at  a  halfpenny  per  square  yard. 
The  price  was  in  all  about  500/.,  the  real  value  2,000/. 
The  purchaser  went  out  to  an  attorney,  got  him  to  calcu- 
late the  amount,  and  desired  him  not  to  tell  the  vendor 
how  little  it  was ;  then  carried  the  agreement  to  the  ven- 
dor, and  prevailed  on  him  to  sign  it  immediately.  The 
Court  of  Exchequer  said,  the  desire  of  concealment  would 
be  such  a  fraud  as  to  void  the  transaction,  as  parties  to  a 
contract  are  supposed,  in  equity,, to  treat  for  what  they 
think  a  fair  price. 

So  a  misrepresentation  by  the  purchaser,  who  was  the 
agent  of  the  seller,  of  the  value  of  the  estate,  although  it 
operated  only  to  a  small  extent,  has  been  held  to  be  a 
(*)sufficient  defence  against  a  bill  for  a  specific  perform- 
ance ;  for  to  entitle  a  person  to  call  for  the  aid  of  a  court 
of  equity,  he  must  go  there  with  clean  handsf/))(171). 

Where  neither  of  the  parties  knows  the  value  of  the 
estate,  at  the  time  the  contract  is  entered  into,  no  inade- 
quacy of  consideration  will  operate  as  a  bar  to  the  aid  of 
equity  in  favor  of  the  purchaser. 

Thus,  in  a  case(q)  where  a  common  was  to  be  inclosed, 
one  man  having  a  right  of  common,  agreed,  before  the 
commissioners  had  made  any  allotment,  or  any  one  could 
know  what  it  was  to  be,  to  sell  his  allotment  for  20/.     Af- 

(o)  1  Anstr.  64 ;  and  see  Toung  v.  Clerk,  Free.  Cha.  538 ;  Lukej 
V.  O'Donnell,  2  Sch.  &  Lef.  466. 

(p)  Cadroan  v.  Horaer,  18  Yes.  jun.  10  ;  Wall  v.  Stubbs,  1  Madd. 
80. 

(q)  Anon.  1  Bro.  C.  C.  158 ;  6  Yes.  jun.  24,  cited  ;  but  see  2  Atk. 
134. 

dustriously  and  artfully  concealed,  the  fact  from  the  vendor.  Bowmam 
T.  BcUeit  2  Bibb,  52.  See  Eiqhelberger'8  Les.  v.  BaruitZf  I  Teates, 
312. 

(171)  See  Parker  v.  Carier^  4  Munf.  288*  Mo9eUy'9  £xr.  v.  Buckt 
3  Munf.  2S3. 
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terwards  it  turned  out  to  be  worth  200/,  Sir  Joseph  Jekyll 
said,  the  contract  ought  to  be  enforced,  as  no  one  could 
know  what  the  allotment  would  be  ;  and  both  parties  were 
equally  in  the  dark  ;  but  it  might  be  different  if  the  cir- 
cumstances had  been  knotvn  to  the  plaintiff. 

But,  whether  an  estate  is  sold  by  auction,  or  by  private 
agreement,  equity  will  be  as  vigilant  in  discovering  an 
excuse  for  refusing  to  perform  the  contract,  where  the 
price  is  inadequate,  as  it  will  where  the  consideration  is 
unreasonable(r). 


III.  A  conveyance  executed  will  not,  however,  be  easily 
set  aside  on  account  of  the  inadequacy  of  the  considera- 
tion ;  for  there  is  a  great  difference  between  establishing 
and  rescinding  an  agreement(s)(172).  It  iiJ^ot  sufficient 
to  (*)set  aside  an  agreement  in  equity,  to  suggest  weak- 
ness and  indiscretion  in  one  of  the  parties  who  has  en- 
gaged in.it ;  for  supposing  it  to  be  in  fact  a  very  hard  and 
unconscionable  bargain,  if  a  person  will  enter  into  it  with 
his  eyes  open,  equity  will  not  relieve  him  upon  this  footing 
only,  unless  he  can  show  fraud  in  the  party  contracting 
with  him,  or  some  undue  means  made  use  of  to  draw  him 

(r)  Whorwood  v.  Simpson,  2  Vern.  186 ;  Emery  v.  Wase,  6  Tes, 
jun.  846  ;  8  Yes.  j[un.  505 ;  Twining  v.  Morris,  2  Bro.  C.  C.  326  ; 
and  see  the  cases  cited  in  n.  (a),  supra  ;  and  see  Mortlock  v.  Buller^ 
10  Yes.  jun.  292  ;  Maddeford  v.  Austwick,  1  Sim.  89. 

(«)  See  Dews  v.  Brandt,  Sel.  Cha.  Ca.  7 ;  Cases,  Dom.  proc.  1728 ; 
Hamilton  v.  Clements,  Cas.  Dom.  Proc,  1766.  See  SmsJI  v.  Altwood, 
1  You.  407. 

(172)  See  Osgood  7.  Franklin^  2  Johns.  Ch.  Rep.  23.  In  this  case, 
KENT  Chancellor,  said,  *'  Though  inadequacy  of  price  is  not  a  ground 
for  decreeing  an  agreement  to  be  delivered  up,  or  a  sale  rescinded,  (un- 
less it^  grossness  amount  to  fraud)  yet  it  may  be  sufficient,  for  the  court 
to  refuse  to  enforce  performance.  It  is  not  an  uncommon  case  for  the 
court  to  refuse  to  enforce,  for  inadequacy,  and  at  the  same  time  refuse 
to  rescind."  See  ClitheraU  v.  Ogilvie,  1  Des.  250,  260.  and  note, 
p.  258,  259,  260.     See  also,  Gregor  v.  Duncan,  Z  Dea.  636. 
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into  such  an  agreement(<).  To  set  aside  a  conyejance, 
there  must  be  an  inequality  so  strong,  gross  and  manifest, 
that  it  must  be  impossible  to  state  it  to  a  man  of  commoD 
sense,  without  producing  an  exclamation  at  the  inequality 
of  it(ti).  The  truth  is,  that  in  setting  aside  contracts,  on 
account  of  an  inadequate  consideration,  the  Court  proceeds 
on  fraud.  In  all  such  cases,  however,  the  basis  mast  be 
gross  inequality  in  the  contract,  otherwise  the  party  sell* 
ing  cannot  be  said  to  be  in  the  power  of  the  party  bujring; 
unless  actual  imposition  is  proved  by  gross  inequality, 
other  circumstances  of  fraud  will  pass  for  nothing;  the 
basis  must  be  gross  inequality (a:)(173)» 

But  a  conveyance  obtained  for  an  inadequate  consideia- 
tion,  from  one  not  conusant  of  his  right,  by  a  peisoo 
who  had  no#ce  of  such  right,  will  be  set  aside,  although 
no  actual  fraud  or  imposition  is  proved(^)(174). 

So  if  advantage  is  taken  of  the  distress  of  the  vendor, 

(/)  Ptr  Lord  Hardwicke,  Willis  v.  Jernegan,  2  Atk.  251. 

(«)  Per  Lord  Thurlow  in  Gwynne  v.  HeatOD,  1  Bro.  C.  C.  1 ;  and 
see  Stephens  v.  Bateman,  1  Bro.  C.  C.  22  ;  Ftoyer  v.  Sherard,  Ambl 
18  ;  Heatkcote  «.  Paignon,  2  Bro.  G.  C.  167,  and  the  cases  there  cit- 
ed ;  Spratley  V.  Griffiths,  2  Bro.  C.  0.  179»  n.;  Low  v.  Barcbard,8 
Yes.  jun.  133 ;  Underhill  v.  Horwood,  10  Yes.  jun.  209  ;  14  Yea.  jua. 
28  ;  Yemer  o.  Winstanley,  2  Scho.  &  Lef.  393  ;  Mac  Ghee  v.  Morgao, 
Bruce  «.  Rogers*  %h.  395 ;  Darley  v.  Singleton,  1  Wight.  25  ;  Evaos 
V.  Brown,  ih.  102 ;  Ex  parte  Thistlewood,  1  Rose,  290 ;  Stilwell «. 
Wilkms,  1  Jac.  280. 

(x)  Per  Lord  Thurlow  in  Gartside  v.  Isherwood,  1  Bra.  C.  C.  658. 

(y)  See  Evans  v.  Luellyn,  2  Bro.  C.  C.  150 ;  and  the  cases  cited  ia 
the  next  note. 

(»)  Heme  v.  Meers,  1  Yem.  466 ;  1  Bro.  C.  C 176,  n. ;  Gould  f. 
Okenden,  4  Bro.  P.  C.  by  Toml.  193;  Ferguson  e.  Makland,  Gfo. 

(173)  See  Oregar  v.  Dtmcan,  2  Des.  636,  639.  CiaheroU  ▼.  OgH- 
vte,  1  Des.  259  ;  and  note,  p.  258.  Osgood  v.  Franklin^  2  Johns.  Ch. 
Rep.  23.  BtttUr  v.  Haskell,  4  Des.  687,  697.  See  also,  Houfdl  t. 
Baker  J  4  Johns.  Ch.  Rep.  118.  Osgood  v.  Franklin^  2  Johns.  Ch. 
Rep.  24.     Per  KENT. 

(174)  See  Bailer  v.  Haskell,  4  Des.  651,  697. 
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(^)the  sale  will  be  set  aside(2:)  :  and  this  was  done  in  one 
case,  although  the  purchaser  was  reallj  run  to  great  ha- 
zard, and  was  to  be  at  great  expense  and  trouble  in  many 
foreseen  and  unavoidable  law-suits  about  the  estate,  the 
issue  of  which  was  very  doubtful(a)(176). 

The  reader  will  perceive  that  in  this  chapter  a  distinc- 
tion is  taken  between  contracts  in  fieri^  and  contracts  ac- 
tually executed ;  but  in  the  case  of  Coles  v.  Trecothick(fr), 
Lord  Eldon  appears  to  have  been  of  opinion,  that  no 
such  distinction  exists.  His  Lordship  said,  that  unless  the 
inadequacy  of  price  is  such  as  shocks  the  conscience,  and 
amounts  in  itself  to  conclusive  and  decisive  evidence  of 
fraud  in  the  transaction,  it  is  not  a  sufficient  ground  for 
refusing  a  specific,  performance{yiQ)» 


IV.  In  treating  of  inadequacy  of  price,  we  must  be 
careful  to  distinguish  the  cases  of  reversionary  interests, 
the  rules  respecting  which,  especially  where  an  heir  is  the 
vendor,  depend  upon  principles  applicable  only  to  them- 
selves, and  not  easily  definable(c).  The  heir  of  a  family 
dealing  for  an  expectancy  in  that  family,  shall  be  dis- 
tinguished from  ordinary  cases,  and  an  unconscionable 
bargain  made  with  him,  shall  not  only  be  looked  upon 
as  oppressive  in  the    particular   instance,  and   therefore 

and  Rud.  of  Law  and  £q.  p.  89,  pi.  I ;  Pickett  v.  Loggon*  14  Yes. 
215  ;  Murray  o.  Palmer,  2  Scho.  &  Lef.  474. 

(a)  Gordon  v.  Crawford,  before  the  House  of  Lords ;  Gro.  and 
Bud.  of  Law  and  £q.  p.  92,  pi.  16  ;  Printed  Cases  Dom.  Proc.  1730. 

(6)  9  Yes.  jun.  234;  sed.  qu.  and  see  the  cases  cited  m  this  chapter. 

(c)  See  9  Yes.  jun,  243;  2  Pow.  Contr.  181  ;  3  Wooddes.  460,  s. 
7;  Gilb.  Lex  Praetor.  291 ;  1  Trea.  £q.  c.  11,  s.  12,  and  Mr«  Foo- 
blanque's  notes,  ibid, 

(175)  See  Osgood  v.  Franklin,  2  Johns.  Ch.  Rep.  24.  Per  KENT. 
Builer  v.  HnsktlU  4  Des.  651.     Bunch  v.  Bursi,^  Des.  273. 

(176)  In  Osgood  ▼.  Franklin,  2  Johns.  Ch.  Rep.  23.  Kent, 
Chancellor,  says,  ^  There  is  a  very  important  distinction,  which  mas 
through  the  cases,  between  ordering  a  contract  to  be  rescinded,  and  de- 
creeing a  specific  performance." 

(*263) 
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avoided,  but  as  pernicious  in  principle,  and  therefore 
(*)repressed(rf).  There  are  two  powerful  reasons  why 
sales  of  reversions  by  heirs  should  be  discountenanced ;  the 
one,  that  it  opens  a  door  to  taking  an  undue  advantage  of 
an  heir  being  in  distressed  and  necessitous  circunistaoces(€), 
which  may  perhaps  be  deemed  a  private  reason  :  the  other, 
is  founded  on  public  policy,  in  order  to  prevent  an  beii 
from  shaking  off  his  father's  authority,  and  feeding  bis  ex- 
travagances by  disposing  of  the  family  estate([/^.  Every 
case  of  this  nature  must,  how^ever,  depend  on  its  own  cir- 
cumstances ;  the  Courts  profess  not  to  lay  down  any  partic- 
ular rules, lest  devices  should  be  framed  toevade  them(177). 

(d)  Per  Lord  Thurlow,  1  Bro.  C.  C.  10.  -See  Nottr.  Hill.  1  Ycni. 
167  ;  2  Vern.  27  ;  Berney  v.  Pitt,  2  Verti.  14  ;  Earl  of  Ardglasse  r. 
Muschamp,  1  Vera.  237  ;  Twisleton  v.  Griffith,  1  P.  Wms.  310;  Cur- 
wyn  0.  Milner,  3  P.  Wms.  293,  n.  (C)  ;  Sir  John  Bamardistoo  v.  Lio- 
good,  2  Atk.  133 ;  Baugh  v.  Price,  1  WiU.  320 ;  Gwyooe  v.  Heatoo, 
1  Bro.  C.  C.  1  ;  Beroal  v.  Donegal,  3  Dow,  133  ;  Blakeney  r.  Bagott, 
3  Bligh,  N.  S.  237. 

(e)  Sir  John  Barnardiston  v.  Lingood,  2  Atk.  133. 

(/)  Cole  V.  Gibbons,  3  P.  W^ms.  290.     See  Barnard.  Cha.  Rep.  6. 


(177)  See  Osgood  v.  Franklin,  2  Johns.  Ch.  Rep.  26.  Butler^' 
Haskell,  4  Des.  651,  687. 

In  Butler  v.  Haskell,  4  Des.  687,  688.,  DESAUSSURE,  Chancel- 
lor, says,  **  there  is  a  distinction  made  between  the  cases  of  young  heirs 
selling  expectances,  and  of  others,  which  I  am  not  disposed  to  support. 
It  is  said,  that  the  former  are  watched  with  more  jealousy,  and  more 
easily  set  aside  than  others,  on  principles  of  public  policy.  This  ikbs 
certainly  true  at  first ;  but  the  eminent  men,  who  have  sat  in  chancerj) 
have  gradually  applied  the  great  principles  of  equity,  on  which  relief  i^ 
granted,  to  every  case  where  the  dexterity  of  intelligent  men  had  ob- 
tained bargains  at  an  enormous  and  unconscientous  disproportion,  from 
the  ignorance,  the  weakness,  or  the  necessities  of  others,  whether  yooog 
heirs  or  not."     See  Boynton  v.  Huhhard,!  Mass.  Rep.  112. 

In  Fitch  V.  Fitch,  8  Pick.  480,  it  was  decided  that  a  covenant  enter- 
ed into  by  an  heir  expectant,  upon  a  valid  consideration  and  with  the 
consent  of  the  father,  to  convey  the  estate  which  should  come  to  biOi 
was  valid.  **  The  Knowledge  of  the  father,  and  bis  conseot  to  (be 
transaction  is  essential  to  its  validity,     Though  no  title  passed  by  the 

(*264) 
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The  circumstance  of  the  heir  being  unprovided  for,  will 
not  prevail  much  in  the  purchaser's  favor  :  the  remoteness 
or  uncertaintj  of  the  interest  is  not  material,  if  the  terms 
be  unreasonable,  nor  can  much  stress  be  laid  upon  the 
purchaser  incurring  the  risk  of  the  loss  of  his  money,  in 
case  the  heir  die  before  he  come  into  possession ;  nor  will 
the  ac^iescence  of  the  seller  during  the  continuance  of 
the  same  situation  in  which  he  entered  into  the  contract 
prejudice  him(^). 

The  adequacy  of  the  consideration  is  considered  with 
reference  to  the  time  of  the  contract  and  not  to  the  event, 
and  the  burden  lies  on  the  purchaser  in  these  cases 
to  show  that  a  full  and  adequate  consideration  was 
paid(A)(178> 

(*)A  very  anxious  protection  is  also  extended  by  equity 
to  persons  selling  reversionary  interests,  who  are  not 
heirs,  although  certainly  the  same  reasons  do  not  occur 
in  support  of  it(i). 

And  although  the  bargain  include  property  in  pos- 
session, yet  if  the  bulk  of  the  property  is  reversionary,  the 
whole  contract  will  be  set  aside(A>J(179). 

{g)  Gowland  v.  De  Faria,  17  Ves.  jun.  20. 

{h)  Gowland  o.  De  Faria,  uhi  sup ;  Evans  v,  Griffith,  Farmer  v. 
Warden,  17  Ves.  jun.  24.  cited  ;  Medlicott  v.  O'Donel,  1  Ball  & 
Beatty,  1 36 ;  Kendall  r.  Beckett,  2  Russ.  &  Myl.  68. 

(t)  Wiseman  v.  Beake,  2  Yern.  121 ;  Cole  v.  Gibbons,  3  P.  Wms* 
290. 

{k)  Lord  Portraore  u^Taylor,  4  Sim.  182. 


deed  made  in  the  life-time  of  the  father,  yet  the  covenant  to  make  fur- 
ther Qssarances  may  be  valid,  if  made  on  good  consideration,  without 
undue  advantage  or  oppression  taken  of  the  heir,  and  with  the  know- 
ledge and  consent  of  the  father." 

(178)  See  Butler  v.  HaakelU  4  Des.  698. 

In  judging  of  inadequacy  of  price,  reference  is  to  be  had  to  the  time 
of  the  sale  ;  **  accidental  subsequent  advantage  made  of  a  bargain,  is 
nothing."     Osgood  v.  Franklin^  2  Johns.  Gh.  Rep.  26. 

(179)  A  mortgage  to  secure  against  future  liabilities,  in  the  absence 

(*266) 
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But  a  bona  fide  sale  of  a  reversionary  estate  cannot  be 
set  aside,  whether  the  vendor  be  an  heir  or  not(/),  unless 
fraud  or  imposition  be  expressly  proved,  or  be  implied 
from  the  inadequacy  of  the  consideration,  or  other  cir- 
cumstances attending  the  sale(m),  although  in  a  late  case 
it  was  deemed  sufficient  to  avoid  the  contract(n),  that 
the  consideration  was  not  equal  to  the  calculated  value  in 
the  tables.  If  the  bill  be  delayed  for  a  great  length  of 
time(o),  or  the  vendor,  with  full  notice  of  all  the  circum- 
stances, and  of  his  right  to  set  aside  the  contract,  confirm 
the  purchase(p^,  equity  will  not  relieve  against  the  sale, 

(J)  Dews  V.  Brandt,  Sel.  Ca.  Gha.  8 ;  and  eee  1  Bro.  C.  C.  6. 

(m)  Nicols  0.  Gould,  2  Yes.  422  ;  Gwyane  «.  Heaton,  1  Bro.  C. 
C.  1 ;  Peacock  v.  Evans,  16  Yes.  jun.  612  ;  Ejle  v.  Brown,  13  Prtcef 
750  ;  Lord  Portmore  v.  Taylor,  4  Sina.  182. 

(n)  Gowland  «.  De  Faria,  17  Yes.  jun.  20.  The  decision  wm  ap- 
pealed from,  but  the  suit  was  compromised  by  Gowland  (the  seller)  paj- 
ing  the  costs  and  a  sum  of  money  to  De  Faria  (the  purchaser),  bejood 
the  sum  decreed  to  him  at  the  Rolls. 

(o)  Moth  «•  Atwood,  5  Yes.  jun.  845  ;  but  see  Soche  r.  O'Brien,  1 
Ball  &  Beatty,  330. 

(p)  Cole  V.  Gibbons,  3  P.  Wms.  290  ;  Chesterfield  9.  Jansseo,  I 
Atk.  301 ;  2  Yes.  549.  See  Baugh  v.  Price,  L  Wils.  320  ;  Morse?. 
Royal,  12  Yes.  jun.  355  ;  Roche  v.  O'Brien,  1  Bali  &  Beatty,  330. 

of  fraud  is  valid.  Thus  in  Hubbard  v.  Savage,  8  Conn.  R.  215,  where 
the  condition  of  a  mortgage  deed  was  **  that  whereas  A.  has  endorsed 
for  B.,  a  note  for  1000  dollars  and  has  agreed  to  indorse  in  note  or 
notes,  hereafter,  when  requested — if  B.  shall  well  and  truljpajsw* 
notes  according  to  their  tenor,  said  deed  is  to  be  void."  Afterwards  C 
a  creditor  of  B.  took  security  for  his  debt  on  the  property  so  mortgaged; 
but  the  first  mortgage  was  held  to  be  valid.  Daggett,  J.  In  the  *''' 
sence  of  all  fraudulent  intention,  I  am  unable  to  see  how  a  deed  gi^ 
by  a  man  indebted  at  the  time,  to  secure  against  future  liabilities  can  be 
deemed  void.  It  was  held  valid  in  Stoughton  v.  Pasco,  5  Conn.  R- 
442  ;  Crane  v.  Deming,  7  ib.  387.  And  the  doctrine  has  been  recog- 
nised in  the  U.  S.  C.  not  only  as  a  security  for  debts  to  be  conbtetedf 
as  well  as  for  that  already  due.  UnFted  States  o.  Hor,  3  Cianch,  7^ 
89  ;  7  Ib.  34,  50. 
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although  the  aid  of  the  Court  could  not  originally  have 
been  withheld. 

Where  a  sale  is  set  aside  on  account  of  the  inadequacy 
(*)of  the  consideration,  it  is  upon  the  principle  of  redemp- 
tion, and  the  conveyance  will  stand  as  a  security  for  the 
principal  and  interest,  and  even  costs(9) ;  but  compound 
interest  will  not  be  allowed,  however  long  the  purchaser 
has  been  kept  out  of  his  money (^r) ;  in  many  cases,  there- 
fore, the  seller  is  not  merely  relieved  against  the  contract, 
but  a  considerable  benefit  is  given  to  him  at  the  expense 
of  the  purchaser.  In  a  late  case,  where  interest  had  been 
paid  on  the  purchase-money,  the  payments,  were  consider- 
ed to  be  of  principal  and  not  interest,  and  the  seller  was 
charged  with  interest  on  all  the  sums  received  by  him, 
whether  received  as  interest  or  as  principal (5). 

So  the  purchaser  will  be  allowed  for  lasting  and  va- 
luable improvements,  and  will  not,  like  a  mortgagee  be 
charged  with  what  without  wilful  default  he  might  have 
made(^). 

The  rules  on  this  head  have  a  strong  tendency  to  stop 
altogether  the  sale  of  reversions ;  but  as  this  is  not  pos- 
sible, they  must  necessarily  have  the  effect  of  preventing 
the  sale  of  reversions  at  their  fair  market  value.  It  is  per- 
fectly well  known  that  reversions  upon  sales  even  by 
auction,  fetch  on  an  average  only  two-thirds  of  the  sum 
at  which  they  are  valued  in  the  tables :    according  to  the 

(q)  Twisleton  v.  Griffith,  1  P.  Wms.  310;  Gwynne  0.  HeatOD,  1 
Bro.  G.  C.  1 ;  Peacock  v.  Evans,  16  Yes.  jun.  512  ;  Bowes  v.  Heaps, 
3  Yes.  &  Bea.  117 ;  but  in  Nicols  v.  Gould,  2  Yes.  423,  Lord  Hard- 
wieke  thought  he  could  not  set  aside  the  purchaser  without  making  the 
purchaser  pay  costs ;  and  see  Baugh  0.  Price,  1  Wils.  320  ;  Gowland 
V.  De  Faria,  17  Yes.  jun.  20 ;  Moronj  v.  O'Dea,  1  Ball  &  Beattj,  109, 
and  the  Reporter's  note ;  and  Wood  v.  Abrej,  3  Madd.  417. 

(r)  Gowland  «.  De  Faria,  17  Yes.  jun.  20. 

(«)  Murray  v.  Palmer,  2  Scho.  &  Lef.  474. 

(I)  B.C. 

(♦266) 
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late  case  of  Gowland  v.  De  Faria(ti),  this  does  not  seem 
(*)to  operate  in  a  purchaser's  favor,  although  the  value  of 
a  thing  is  at  last  not  to  be  regulated  by  calculation,  but  as 
it  is  vulgarly  termed,  by  what  it  will  fetch.  Experieoce 
has  shown,  that  under  the  most  favorable  circumstaoces, 
reversions  will  not  fetch  their  calculated  value,  which  only 
allows  the  purchaser  five  per  cent,  interest,  notwithstand- 
ing that  his  money  may  be  locked  up  for  many  years.  It  j 
seems  therefore  an  equity  not  founded  on  reason  or  coove- 
nience,  which  in  these  cases  inquires  the  calculated  value 
of  the  subject  of  the  contract  instead  of  its  value  aa'OidiDg 
to  the  well  known  market  price.  The  effect  of  such  an 
equity  must  ultimately  be  to  injure  the  very  persons  in 
whose  favor  it  was  introduced.  Reversions  will  never 
fetch  their  calculated  value.  Fair  purchasers  will  not  dare 
to  purchase  them  at  their  market  price,  and  consequently 
they  will  be  thrown  into  the  grasp  of  usurers,  who  will 
give  very  inadequate  considerations  for  them,  running  the 
risk  of  a  suit,  in  which  event  they  will  stand  in  as  good  a 
situation  as  if  they  had  given  the  fair  market  price  for 
them. 

In  a  recent  case(a:)  Chief  Baron  Alexander  refused  to 
set  aside  a  private  sale  of  a  reversionary  interest,  althoDgh 
Mr.  Morgan  the  actuary's  valuation  was  928/.  85.,  and  the 
price  paid  was  only  630/.,  rather  more  than  two-thirds  of 
the  calculated  value.  The  learned  Judge  could  not  bring 
himself  to  adopt  the  principle  laid  down  in  Gowland  t. 
De  Faria.  He  observed,  that  in  the  case  before  him  the 
price  agreed  on  and  actually  paid  was  in  his  opinion 
the  utmost  that,  according  to  every  human  probability, 
could  have  been  obtained.     He  did  not  dispute  Mr.  Mor- 

(tt)  Supra^  p.  265,  and  note.  See  Ex  parte  Thistlewood,  1  Rosoi 
290  ;  Lord  Portmore  v.  Taylor,  4  Sim.  182 ;  Whichcote  v.  BnunstoD, 
t6.  202,  n. 

{x)  Headea  v.  Rosher,  1  M'Clel.  &  Tou.  89 ;  but  Uincksffltn  f- 

Smith,  3  Ru8S.  433 ;  Hilliard  v.  Gambel,  1  Toml.  375,  n. 
(*267) 
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gan's  valuation,  but  the  price  put  by  the  actuary  can 
never  be  procured  in  fact ;  the  witnesses  for  the  defen- 
dant (*)prove  it,  and  it  requires  no  witnesses.  The  price 
set  was  the  arithooetical  value.  Now  no  man  will  part 
with  his  ready  money,  and  all  the  advantages  which  the 
power  over  it  confers,  in  exchange  for  a  future  interest, 
without  some  compensation  beyond  the  dry  arithmetical 
value  of  it.  To  set  this  bargain  aside  would  be  in  effect 
to  decree  that  no  valid  bargain  for  a  reversion  can  be  made 
except  by  auction ;  and  he  did  not  know  how  any  other 
sale  of  such  an  interest  could  be  sustained,  unless  Judges 
proceeded  on  the  same  principle  as  he]did.  This  would  be 
a  very  inconvenient  restraint  on  the  power  of  the  owners 
of  such  property.  A  private  sale  is  no  doubt,  sometimesi 
an  imprudent  exercise  of  that  power ;  but  in  many  situa-. 
tions,  and  under  circumstances  of  no  unfrequent  occur- 
rence, it  is  wise  and  provident.  Every  case  should  turn 
on  its  particular  circumstances;  and  he  thought  there 
were  none  in  the  present  case  which,  either  according  to 
sound  sense,  or  to  any  established  course  of  precedentSi 
affected  it. 

In  the  case  of  Potts  v.  Curtis(y),  the  bill  was  to  compel 
a  transfer  of  some  stock,  the  reversion  of  which  had  been 
purchased  by  private  contract  by  the  plaintiff.  The  pur- 
chase was  made  in  1812  for  550/.  The  claim  was  resisted 
upon  the  allegation  of  undue  advantage,  which  was  aban- 
doned, and  inadequacy  of  consideration.  The  plaintiff  ex- 
amined two  auctioneers  to  prove  the  value.  The  defendant 
examined  two  actuaries,  an  auctioneer,  and  a  land  agent ; 
and  in  the  result  the  purchaser  was  supported.  This  case, 
for  the  first  time,  fairly  introduced  the  question  between  the 
conflicting  evidence  of  auctioneers  and  actuaries,  or,  in. 
other  words,  between  the  market  price  of  reversions,  and 
their  estimated  value  according  to  the  tables.     Lord  Lynd* 

{y)  1  You.  643. 
VOL.  I.  42  (*268) 
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hurst  observed,  that  he  had  made  a  calcolation  as  to  the 
(*)inadequacy.  If  the  two  calculations  of  Morgan  and  An- 
sell,  the  actuaries,  and  the  average  of  their  results  be  taken 
on  the  one  side,  and  the  calculations  of  the  two  witnesses  for 
the  plaintiff,  and  the  average  of  their  results  be  stated  oo 
the  other  side,  and  then  the  average  of  the  whole,  two  oa 
one  side,  and  two  on  the  other,  be  taken,  the  result  is 
597/.,  that  is,  47/.  more  than  the  price  actually  paid. 
There  are  valuations  on  the  one  side,  making  it  530/.  and 
500/.,  adding  them  together,  the  sum  is  1,030/.,  which 
divided  by  two,  makes  the  average  515/.,  from  which 
one-eighth  being  taken,  in  consequence  of  a  mistake, 
reduces  it  to  450/.  Then,  on  the  other  side,  taking  the 
valuation  of  Morgan  at  855/.,  and  of  Ansell  at  847/., 
they  make  together  1,702/.,  which  divided  by  two, 
makes  the  average  851/.,  taking  one-eighth  from  wbicb, 
reduces  it  to  744/. ;  so  that  the  average  on  one  side,  after 
taking  off  the  eighth,  b  744/.,  and  the  average  on  the 
other  side,  after  deducting  the  eighth,  is  450/.  Now, 
adding  the  744/.  to  the  450/.,  they  make  together  1,194/., 
and  this  being  divided  by  two,  makes  597/.,  as  the  aver- 
age of  the  whole,  which  is  just  47/.  more  than  the  price 
actually  paid.  It  was  quite  clear  that  Sir  William  Grant, 
in  Gowland  p.  De  Faria,  paused  a  moment  as  to  an 
actuary's  valuation  ;  but  then,  he  says,  ^^  there  is  nothing 
opposed  to  it ;  it  is  not  questioned,  but  it  is  admitted.'^ 
He  (Lord  Lyndhurst)  took  that  as  the  basis  upon  which 
he  should  proceed.  It  was  equally  clear,  he  seemed  to 
think,  a  question  might  arise  as  to  whether  an  actuaiy's 
valuation  was  the  real  value.  Sir  William  Alexander  in 
Headon  v.  Rosher,  states  that  the  sum  at  which  an  actuary 
values  a  reversion  never  can  be  obtained.  He  (Lord 
Lyndhurst)  supposed  it  could  not ;  for  why  should  a  partj 
choose  to  lock  up  his  money  at  the  ordinary  interest  ?  Some 
deduction  therefore  should  be  made  on  that  account ;  but 
in  this  case,  making  no  deduction,  and  taking  the  valua- 
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tioDs  (*)oa  both  sides,  the  average  is  only  47/.  more  than 
the  money  paid  for  the  reversion.     It  was  unnecessary  for 
him  to  say  what  was  the  extent  of  the  inadequacy  of  con- 
sideration which  would  vitiate  a  contract  of  this  kind,  for 
it  did  not  appear  to  him  that  the  consideration  was  inade- 
quate when  the  subject  was  fairly  considered.     Undoubt- 
edly in  this  case,  Mr.  Morgan  and  Mr.  Ansel  1,  who  were 
both  actuaries,  and  accustomed  to  make  calculations  of 
this  description  with  great  accuracy,  stated  that  they  cal- 
culated the  value  of  this  reversion  at  considerably  more 
than  the  sum  that  was  agreed  to  be  paid  for  it.      This 
brought  him  (Lord  Lyndhurst)  to  the  consideration  of  the 
doctrine  in  Gowland  v.  De  Faria.     What  is  it  the  Master 
of  the  Rolls  there  says  ?     He  says,  "  The  question  is, 
whether  he  has  received  an  adequate  consideration.     Upon 
that  question,  the  evidence  is  all  one  way.      In  many  of 
these  cases  very  opposite  opinions  are  given  by  calcula- 
tors ;  but  here  Mr.  Morgan^s  opinion  is  not  contradicted ; 
I  must  ^therefore  take  the  value  to  be  inadequate ;    and 
I  do  not  see  how  I  can  avoid  setting  aside  the  contract." 
In  chat  case  there  vi^as  a  calculated  value ;    that  value 
was  stated  by  Mr.  Morgan  ;    and  the  Master  of  the  Rolls 
§iot  finding  that  calculated  value  opposed  by  any  evidence, 
<x>nsidered  he  was  bound  by  it ;  and  the  calculated  value 
being  much  more  than  the  sum  paid,  he  considered  the 
contract  was  altogether  void.     But  he  (Lord  Lyndhurst) 
thought  the  observations  made   upon   that  case  by  Sir 
William  Alexander,  very  judicious  and  very  proper.     He 
says,   "  Calculated  value  is  never  actual  value,  and  no 
person  selling  a  reversionary  interest  can  ever  expect  to 
get  the  calculated  value."     And  his  reason  is  extremely 
good  and  satisfactory.      He  says,  "  The  price  agreed  on 
and  actually  paid,  was  in  my  opinion  the  utmost  that, 
according  to  human  probability,  could  have  been  obtained. 
I  do  not  dispute  Mr.  Morgan's  valuation ;    but  the  price 

(*)o{  an  actuary  cannot  be  obtained.     The  price  set  was 
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an  arithmetical  value.  Now  no  man  will  part  with  his 
ready  money,  and  all  the  advantages  which  the  power  oyer 
it  confers,  in  exchange  for  a  future  interest,  without  some 
compensation  beyond  the  dry  arithmetical  value  of  it " 
Sir  William  Alexander,  therefore,  would  have  come  to 
the  conclusion  probably  in  Gowland  t?.  De  Faria,  that 
according  to  his  experience,  he  would  not  have  been 
bound,  as  the  Master  of  the  Rolls  conceived  himself  to 
be,  by  the  evidence  of  the  calculated  value.  The  Master 
of  the  Rolls  thought  that  the  calculated  value  being 
opposed  by  no  other  evidence,  was  conclusive  upon  him. 
According  to  his  (Lord  Lyndhurst's)  understanding  of 
the  judgment  of  Sir  William  Alexander,  he  would  not 
have  considered  himself  so  bound  ;  he  would  have  exer- 
cised his  own  understanding  and  experience,  and  made 
certain  deductions  from  the  calculated  value  ;  but  in  the 
present  case  they  have  evidence  not  merely  of  the  calcu- 
lated value,  but  evidence  independent  of  it.  Now  the 
evidence  of  the  calculated  value  of  the  two  most  ex- 
perienced witnesses  on  the  part  of  the  defendant,  those 
on  whose  judgment  he  should  be  disposed  most  to  rely, 
Mr.  Morgan  andJVfr.  Ansell,  was,  that  the  calculated 
value  amounted  to  liAl.  When  he  said  7447.,  that  is 
the  average  of  their  valuation,  after  deducting  one-eighth 
in  consequence  of  their  calculation  having  originallj 
included  2,000/.,  which  it  turned  out  should  have  been 
omitted.  Their  estimated  value,  therefore,  is  744/. ;  two 
thirds  of  that  sum  is  496/.  only.  If  you  deduct,  accord- 
ing to  common  experience,  a  third  from  the  calculated 
value,  the  proportion  to  which  as  the  average  price 
obtained(z),  it  would  reduce  the  744/.  to  496/.,  whereas 
the  sum  here  contracted  for  amounted  to  660/.  But  what 
(*)was  the  evidence  on  the  other  side  ?  The  evidence  on 
the  other  side,  of  Mr.  Fairbrother,  was,  that  it  was  not 

(z)  Sug.  Tend.  &  Purch.  239. 
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worth  to  sell  more  than  630/. :  the  evidence  of  Mr.  Ab- 
bott, that  It  was  not  worth  more  than  500/.  Taking 
therefore  the  evidence  of  Mr.  Fairbrother,  and  the  evi- 
dence of  Mr.  Abbott,  who  were  both  experienced  persons 
in  selling  property  of  this  description,  and  contrasting  that 
with  the  calculated  value,  the  estimate  they  put  upon  the 
property  was  something  more  than  two-thirds  of  the  cal- 
colated  value,  and  something  less  than  the  money  actual- 
ly given  for  the  property.  There  was  another  way  of 
considering  it,  which  he  had  already  presented  to  the  par- 
ties :  he  would  take  Mr.^  Morgan  and  Mr.  Ansell  on  one 
side,  and  take  their  average,  and  then  Fairbrother  and  Ab«- 
bott  on  the  other  side,  and  take  their  average,  and  then 
taking  the  average  of  the  two  sets  of  calculators,  he  found 
the  estimated  value  upon  that  average  was  only  597/., 
which  was  only  47/.  more  than  the  sum  actually  contract- 
ed to  be  paid* 

In  a  late  case(a),  Sir  John  Leach  held  that  the  rule 
did  not  extend  to  sales  by  auction.  His  Honor  said,  that 
the  principle  of  the  rule  could  not  be  applied  to  sales 
of  reversion  by  auciion.  There  being  no  treaty  between 
vendor  and  purchaser,  there  can  be  no  opportunity  for 
fraud  or  imposition  on  the  part  of  the  purchaser.  The 
sale  by  ancticMi  is  evidence  of  the  market  price.  It  was 
said,  that  pretended  sales  by  auction  may  be  used  to  cover 
private  bargains;  where  such  cases  occur  they  will  ope- 
rate nothing. 

So  the  same  Judge  held,  that  the  rule  did  not  apply  to 
a  sale  by  a  father,  tenant  for  life,  and  his  sonf  tenant  in 
tail  in  remainder,  for  they  fcftm  a  vendc^r  with  a  present 
(*)interest,  and  meet  a  purchaser  with  the  same  advan- 
tages as  if  a  single  person  had  the  whole  power  over  the 
estate(fr). 

(a)  Shelly  v.  Nash,  3  Madd.  232.  See  Fox  v.  Wright,  6  Madd. 
111. 

(6)  Wood  «•  Abrey,  3  Madd.  417. 
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In  Baker  v.  Bent(c),  where  the  bill  was  filed  to  set 
aside  for  undervalue  a  sale  of  a  reversion  expectant  upon 
the  death  of  a  tenant  for  life  without  issue  male,  and 
subject  to  charges  in  other  events,  the  Master  of  the 
Rolls  said,  that  the  probability  that  a  testator  of  sixty- 
three  will  marry  and  have  issue,  depending  upon  the 
habits  and  disposition  of  the  party,  and  the  accidents 
of  life,  is  not  the  subject  of  estimate  or  calculation,  and 
he  put  out  of  his  consideration  all  ^evidence  which  af- 
fected to  set  a  value  on  that  contingency.  But  as,  in  the 
case  before  him,  the  purchaser  at  the  beginning  of  the 
treaty  was  not  aware  that  such  a  contingency  exbted, 
and  he  put  a  value  upon  the  plaintiff's  interest,  as  if  the 
reversion  were  actually  to  take  effect  upon  the  death  of 
the  tenant  for  life ;  and  when  he  afterwards  discovered 
the  contingency  he  proposed  to  deduct  one  half  of  the 
sum  he  had  just  offered,  and  that  proposal  was  ultimately 
the  basis  of  the  agreement ;  the  learned  Judge  referred 
it  to  the  Master  to  inquire,  what  was  the  value  of  the 
reversion,  supposing  it  had  been  to  take  effect  certainly 
at  the  death  of  the  tenant  for  life,  and  by  declaring  that 
one  half  of  such  value  is  to  be  deducted  in  respect  of  the 
contingency. 

It  must  not,  however,  be  understood,  that  because 
there  is  a  contingency  which  is  not  strictly  the  subject 
of  valuation,  a  purchaser  can  sustain  a  purchase  at  an 
undervalue. 

It  must  be  remarked,  that  we  have  no  certain  rule  by 
(*)which  the  inadequacy  of  a  consideration  can  be  ascer- 
tained. Our  law,  indeed,  hath  in  one  instance(<0 
adopted  the  rule  of  the  civil  law ;  by  which  no  considera- 
tion for  an  estate  was  deemed  inadequate  which  exceeded 

(c)  1  Russ.  &  Myl.  224 ;  see  Sherwood  v.  Robins,  1  Hood.  & 
Maik.  194. 

{d)  Vide  Duke,  177 :  et  infra,  eh.  16 ;  and  see  Baldwin  r.  Boch- 
fort,  2  Ves,  617,  cited. 
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half  the  real  value  of  the  estate  ;  and  Lord  Nottingham 
wished  the  rule  universally  prevailed  in  £ngland(6). 


If  it  be  agreed,  that  the  price  of  an  estate  shall  be  fixed 
by  a  third  person,  and  such  person  accordingly  name  the 
sum  to  be  paid  for  the  estate,  equity  will  compel  a  per- 
formance in  specie ;  but  if  the  referee  do  not  act  fairly, 
or  a  valuation  be  not  carefully  made,  execution  of  the 
contract  will  not  be  compelled ;  especially  if  there  be 
any  other  ground  upon  which  the  Court  can  fasten,  as 
a  bar  to  its  ^iA(f). 

By  the  civil  law,  also,  a  price  was  considered  sufficiently 
certain,  if  it  was  to  be  fixed  by  a  person  named,  and  such 
person  accordingly  fixed  the  sum :  but  it  appears  by  the 
]nstitutes(^),  <*  Inter  veteres  satis  abundeque  hoc  dubitdturj 
constaretne  vendition  an  nanJ^ 

Such  arbitrators  may  take  die  opinion  of  a  third  per- 
son as  evidence,  but  they  cannot  merely  delegate  their 
aathority(&). 

If  an  agreement  be  made  to  sell  at  a  fair  valuation,  the 
Court  will  execute  it  although  the  value  is  not  fixed.  For 
as  no  particular  means  of  ascertaining  the  value  are  pointed 
out,  there  is  nothing  to  preclude  the  Court  from  adopting 
any  means  adapted  to  that  purpose(i). 

(*)But  where  parties  agree  upon  a  specific  mode  of 
valuation,  as  by  two  persons,  one  chosen  by  each,  unless 
the  price  is  fixed  in  the  way  pointed  out,  the  Court  cannot 
enforce  the  performance  of  the  agreement,  for  that  would 

(e)  See  NotttJ.  Hill,  2  Cha.  Ca.  120;  1  Treat.  Eq.  119;  Grotius 
dejure  Belli  ac  PticiSf  L.  2,  c.  12,  s.  12. 

(/)  Emery  v,  Wase,  6  Yes.  jun.  346  ;  8  Ves.  jun.  505  ;  Hall  u. 
Warren,  9  Ves.  jun.  605. 

{g)  UI.  xxiv.  1.     For  the  cases  arising  out  of  this  rule,  vide  Vin- 

niu8,  674. 

{h)  Hopcraft  v.  Hickman,  2  Sim.  &  Stu.  130. 

({)  See  14  Yes.  jun.  407. 
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be  not  to  execute  their  agreement,  but  to  make  a  new  one 
for  them.  Therefore,  where  the  agreement  was  to  sell  at 
a  valuation  by  arbitrators,  to  be  appointed,  or  their  um- 
pire, and  arbitrators  were  appointed,  and  differed  as  to 
value,  and  could  not  agree  upon  an  umpire,  the  Court 
refused  to  interfere(A:). 

In^  this  respect  our  law  accords  with  the  civil  law(/). 
The  same  rule  is  adopted  in  the  Code  Napoleon(m). 
After  stating  that  the  price  ought  to  be  fixed  by  the  par- 
ties, it  adds,  <<  II  pent  cependant  ^re  laiss6  k  Parbitrage 
d'un  tiers :  si  le  tiers  ne  veut  ou  ne  pent  faire  Pestimation, 
il  n'y  a  point  de  vente." 

If  therefore  the  medium  of  arbitration  or  umpirage  is 
resorted  to  for  settling  the  terms  of  a  contract,  and  fails, 
equity  has  no  jurisdiction  to  determine  that  though  there 
is  no  contract  at  law,  there  is  a  contract  in  equity  :*— If 
the  instrument  assume  that  the  awavd  shall  bind  the  par- 
ties personally,  the  death  of  one  of  them  before  the  award 
will  of  course  be  a  countermand  of  the  submission  at  law, 
and  equity  cannot  enforce  the  contract(n).  So  if  the 
arbitrators  are  named,  and  one  party  refuses  to  execute 
the  arbitration  bond,  as  it  is  not  certain  that  any  award 
win  ever  be  made,  equity  will  not  interfere ;  for  the  relief 
sought  is  a  specific  performance  by  the  defendant  convey- 
ing (*)at  such  price  as  the  arbitrators  named  shall  hereaf- 
ter fix,  and  no  award  may  ever  be  made(o)(I). 

This  proves  that  neither  of  the  parties  to^uch  an  agree- 

(ib)  M lines  v.  Gerj,  14  Yes.  jun.  4OO ;  Gregory  v.  Mighell,  18  Yes. 
jun.  328 ;  Gourlay  v.  Duke  of  Somerset,  1 9  Yes.  jun.  429.  See  Cooth 
V.  Jackson,  6  Yes.  jun.  34 ;  Pritchard  v.  Ovey,  1  Jac.  &  Walk.  396. 

(i)   Vide  9Upra» 

(m)  Code  Civil,  Ltv.  3,  Tit.  6,  ch.  1,  s.  1692. 

(n)  Blundell  v.  Brettargh,  17  Yes.  jun.  232  ;  and  see  6  Yes.  jun.  34. 

(0)  Wilks  o.  Davis,  3  Mer.  507. 

(1)  For  the  new  powers  given  to  arbitrators  appointed  by  rule  d 
Court,  or  the  like,  see  3  &  4  W.  4,  c.  42,  s.  39, 40,  41* 

(*276) 


OF  THE  CONSIDERATION^  QM 

ment  can  be  compelled  to  nominate  an  arbitrator  under 
the  agreement.  The  very  point  was  decided  in  the  late 
case  of  Agar  v.  M acklew(j7).  A  covenant  was  contained 
in  a  lease  that  the  lessees  might  purchase  the  reversion  at 
a  valuation  by  two  persons,  one  to  be  named  by  the  lessor, 
and  the  other  by  the  lessees,  who  were  to  name  an  umpire. 
The  lessor  refused  to  name  an  arbitrator,  and  upon  de- 
murrer it  was  held  that  the  lessees  could  not  file  a  bill 
for  a  specific  performance,  or  to  compel  the  lessor  to 
nominate  an  arbitrator.  But  a  party  may  bind  himself 
by  acquiescing  in  an  award  not  made  in  the  manner  re- 
quired(9).  And  in  a  case  where  the  contract  of  sale  was 
for  twenty-five  years  purchase,  on  an  annual  value  to  be 
fixed  by  a  certain  day,  by  referees  named,  and  the  seller 
prevented  the  valuation  from  being  made,  it  was  held 
that  he  should  not  be  allowed  to  avail  himself  of  his  own 
wrong.  The  Court  would  compel  him  to  permit  the  va- 
luation  to  be  made  according  to  the  contract(r). 


(♦)8ECTI0N  11. 

Of  the  failure  of  the  Consideration  before  Hie  Convey^ 

once. 


I.  A  Vendee,  being  equitable  owner  of  the  estate  from 
the  time  of  the  contract  for  sale,  must  pay  the  considera- 
tion for  it,  although  the  estate  itself  be  destroyed  between 
the  agreement  and  the  conveyance ;    and  on  the  other 

{p)  y.  C.  9  Nov.  1825,  MS. ;  2  Sim.  &  Stu.  154,  S.  C 

(9)  See  17  YeB.jun.  241. 

(r)  Mor8«  V.  Merest,  6  Madd*  26. 
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hand^  he  will  be  entitled  to  any  benefit  which  may  ac- 
crue to  the  estate  in  the  interiin(^). 

Nevertheless  this  doctrine,  however  it  may  seem  to 
flow  from  the  rules  mentioned  in  the  preceding  chapter, 
has  never  been  decided  till  lately. 

For  in  Stent  v.  Baily(^),  the  Master  of  the  Rolls  said, 
<<  If  I  should  buy  a  house,  and  before  such  time  as  bj 
the  articles  I  am  to  pay  for  the  same  the  house  be  burnt 
down  by  casualty  of  fire,  I  shall  not  in  equity  be  bound  ka 
the  house(u)." 

So  upon  a  sale  of  a  leasehold  for  lives(x),  previouslj 
to  the  conveyance,  one  of  the  lives  dropped ;  and  although 
Lord  Keeper  Wright  decreed  a  specific  performance,  yet 
the  report  states,  that  he  seemed  to  think,  that  if  all  the 
lives  had  been  dropped  before  the  conveyance,  it  might 
have  been  another  consideration,  for  that  the  money  was 
to  be  paid  for  the  conveyance,  and  no  estate  being  left, 
there  could  be  no  conveyance. 

The  case  of  Cass  v.  Rudele,  as  it  is  reported  in  Ver- 
non(y),  is  an  authority  against  the  dictum  of  the  Master 
(*)of  the  Rolls,  in  Stent  v.  Baily  ;  but  it  appears(z)  that 
the  case  is  mis-stated  in  Vernon,  and  that  the  decree  was 
founded  on  a  good  title  having  been  conveyed. 

In  a  late  case(a),  however,  where  A.  had  contracted  for 
the  purchase  of  some  houses  which  were  burned  down 
before  the  conveyance,  the  loss  wa^  holden  to  fell  upon 

(•)  See  2  Pow.  on  Contracts,  61. 

(/)  2  P.  Wms.  220. 

(v)  As  to  accidentB  before  the  contracts*  unknown  to  the  partieSf  sm 
p.  264. 

(x)  White  r.  Nutt,  1  P.  Wins.  62. 

(y)  2  Vern.  280. 

{z)  See  1  Bro.  C.  C.  157,  n. ;  and  the  note  to  Raith.  edit  of  VenoD. 

(a)  Paine  v.  Meller,  6  Yes.  jun.  349 ;  and  see  Poole  o.  Shergold,  3 
Bro.  C.  C.  118 ;  Revel  v.  Hiissey,  2  Ball.  &  Beatt.  280;  Harford*. 
Purrier,  1  Madd.  532. 
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bim,  although  the  houses  were  insured  at  the  time  of  the 
agreement  for  sale,  and  the  vendor  permitted  the  insurance 
to  expire  without  giving  notice  to  the  vendee ;  Lord 
Etdon  being  of  opinion,  that  no  solid  objection  could  be 
fouuded  on  the  mere  effect  of  the  accident ;  because,  as 
the  party  by  the  contract  became  in  equity  the  owner  of 
the  premises,  they  were  his  to  all  intents  and  purposes(I). 
This  decision  proceeded  on  the  only  principle  upon  which 
it  can  be  supported — that  the  purchaser  was  in  equity 
owner  of  the  estate.  And  therefore,  in  a  case  where  a 
similar  accident  happened  to  an  estate  sold  before  a 
Master,  and  the  report  had  only  been  confirmed  nm,  the 
loss  was  holden  to  fall  on  the  vendor(6) :  nor  does  the 
rule  extend  to  evidence  of  the  title  to  the  propertyCc). 

(*)Lord  Eldon's  decision  in  Paine  »•  Metier,  exactly 
accords  with  the  doctrine  of  the  civil  law.  Indeed  this 
very  case  is  put  in  the  lRStitutes((/).  <'  Cum  autem  emptio 
et  venditio  caniratta  sU^  periculum  ret  vendiUe  staiim  ad 
emptorem  pertmtt^  iametsi  adhuc  ea  res  empiori  tradita 
non  sit.     Itaque  si — aut-  mdes  totce,  vel  aliqua  ex  parte^ 

(6)  Ea  parU  Minor,  11  Yes.  jun.  559.  Vide  p.  60.  See  Zagur/ 
f7.  Furnell,  2  Camp.  240. 

(e)  Bryant  v.  Busk,  4  Russ.  1. 

(d)  III.  xxir.  3.  Read  Puff,  de  Jure  ^aturcc  et  Gentium,  I.  5,  c  5, 
fl.  3. 

(I)  In  the  2d  vol.  of  Coll.  of  Decis.  p.  56,  ore  the  two  following 
cases  : — The  peril  of  a  house  sold,  and  thereafter  burnt,  was  found  to 
be  the  buyer's,  though  the  disposition  bore  an  obligement  to  put  the 
bujer  in  possession,  because  the  buyer  did  voluntarily  take  possession 
and  rebuild  the  house,  and  likewise  was  enfeoffed  before  the  burning. 
Hooter  v*  Wilsons. — A  house  bought  being  burnt,  the  Lords  found, 
that  the  property  being  transferred  to  the  buyer,  by  his  being  enfeoffed, 
and  the  keys  being  offered  to  him,  the  accidental  -loss  must  follow 
the.  buyer,  although  there  was  a  part  of  the  price  unpaid,  there  being 
a  difference  about  it,  which  was  referred  to  some  friends  to  be  deter- 
mined, and  which  they  had  not  done  when  the  burning  happened. 
Atchison  v,  Dickson. 
^  (*27») 
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incendio   consumptce  fuerirU — emptoris  damnum   estj  cui 
necesse  esty  licet  rem  nonfuerit  nactus^  pretium  solvere J^ 

It  is  hardly  necessary  to  remark,  that  although  the 
Court  will  enforce  a  specific  performance,  notwithstand- 
ing that  the  estate  is  destroyed,  yet  this  will  not  be  done 
unless  the  title  be  good,  or  the  purchaser  has,  previously 
to  the  accident,  waved  any  objections  to  it. 

The  case  of  Paine  v.  Meller  may  be  considered  as 
having  also  settled,  that  a  purchaser  would  be  entitled  to 
any  benefit  accruing  to  the  estate  after  the  agreementi 
and  before  the  conveyance  ;  for  Lord  Eldon  said,  '^  If  a 
man  had  signed  a  contract  for  a  house  upon  that  land 
which  is  now  appropriated  to  the  London  Docks,  and  that 
house  was  burnt,  it  would  ^e  impossible  to  say  to  the 
purchaser,  willing  to  take  the  land  without  the  house, 
because  much  more  valuable  on  account  of  this  project, 
that  he  should  not  have  it«" 

This  also  appears  to  have  been  admitted  in  a  case(e) 
where  a  man  contracted  for  the  purchase  of  a  reversion, 
and  afterwards  the  lives  dropped  before  the  contract  was^ 
carried  into  execution ;  for,  although  the  Court  did  not 
decree  a  specific  performance,  they  proceeded  entirely  on 
the  laches  and  trifling  conduct  of  the  purchaser,  and 
never  even  hinted  that  the  contract  should  not  be  per- 
formed on  account  of  the  lives  having  dropped. 

Indeed  this  point  flows  from  the  decision  in  Paine  t^. 
(*)Meller ;  and  it  was  the  rule  of  the  civil  law,  that  the 
purchaser  should  benefit  by  the  accretion  to  the  estate 
before  the  conveyance :  nam  et  commodum  ejus  ejsse  debet 
cujus  periculum  est(f). 

These  cases  suggest  the  observation  that,  in  agree- 
ments for  the  purchase  of  houses,  some  provision  shouJd 
be  made  for  their  insurance  until  the  completion  of  the 
contract. 

(e)  Spurrier  r.  Hancock,  4  Ves.  jun.  667 ;  and  sec  P.  Wms.  62. 

(/)  Inst,  iihi  9up. 
(*280) 
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IL  It  equally  follows,  from  the  general  rule  of  equity, 
by  which  that  which  is  agreed  to  be  done  is  considered  as 
actually  performed,  that  if  a  person  agree  to  give  a  con- 
tingent consideration  for  an  estate,  as  an  annuity  for  the 
life  of  the  vendor,  aqd  the  vendor  die  before  the  convey- 
ance is  executed,  by  which  event  the  annuity  ceases,  yet 
the  purchaser  will  be  entitled  to  a  specific  performance  of 
his  contract.  This,  we  observe,  is  a  much  stronger  case 
than  that  before  discussed.  There  a  loss  was  actually 
sustained,  and  the  only  question  was,  upon  whom  it 
should  fall.  But  in  this  case,  if  performance  of  the 
agreement  were  not  compelled,  the  parties  would  stand 
in  precisely  the  sadie  situation  as  before  the  contract; 
whereas,  by  performing  the  agreement,  the  estate  is  given 
to  the  purchaser,  without  his  paying  any  consideration 
for  it.  A  steady  adherence  to  principle  compels  the 
Court  to  overlook  the  hardship  of  this  particular  case, 
and  the  doctrine  rests  upon  high  authority. 

Thus  in  the  case  of  Mortimer  v.  Capper^^),  A.  con- 
tracted to  sell  an  estate  to  B.  for  200/.  and  50/.  a  year  an- 
nuity ;  and  two  days  after  the  contract  was  reduced  into 
writing,  A.  was  found  drowned  :  the  Lord  Chancellor  di- 
rected an  inquiry  as  to  the  value  of  an  annuity  for  the  life 
of  A.f  in  order  to  introduce  the  question,  whether  an  estate 
(*)being  disposed  of  for  an  annuity,  which  is  a  contingen- 
cy, the  contract  shall  fall  to  the  ground,  if  no  payment  of 
the  annuity  shall  be  made.  He  said,  that  he  thought,  if 
the  price  were  fair,  the  contract  ought  not  to  be  cut  down, 
merely  because  the  annuity,  which  was  a  contingent  pay- 
ment, never  became  payable. 

The  parties  in  the  above  cause  were  so  well  satisfied 
with  the  opinion  of  the  Court,  that  they  never,  it  is  said, 
brought  it  back  for  further  directions(A). 

(g)  1  Bro.  C.  C.  166.   See  WyvOl  v.  Bishop  of  Exeter,  1  Price,  292. 
{h)  See  3  Bro.  C.  C.  609,  sed  qu. 
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So  in  a  later  case(t),  where  A.  sold  an  estate  by  auc- 
tion, in  consideration  of  a  life  annuity(l),  the  first  pay- 
ment to  be  made  on  the  25th  of  December  1787  ;  but  in 
case  he  should  die  before  the  29th  of  September  1787, 
up  to  which  time  he  was  to  receive  the  rents,  the  contract 
should  be  void.  A.  died  on  the  1st  of  February  1788, 
after  a  sudden  and  short  illness  of  only  two  days ;  and 
owing  to  some  delays,  the  conveyances  were  not  executed. 
The  quarter's  payment,  due  at  Christmas,  was  tendered  to 
the  vendor's  agent  by  the  purchaser,  a  few  days  after  it 
became  due ;  but  the  agent  declined  receiving  it,  sajring, 
that  the  conveyance  would  be  soon  completed,  and  that  it 
was  not  necessary  for  the  purchaser  to  make  such  payment 
in  the  mean  time.  On  the  first  hearing,  Lord  Thurlow 
said,  he  did  not  see  that  if  an  annuity  was  contracted  for 
why  the  consideration  should  not  be  paid.  It  was,  he  said, 
objected,  that  the  contract  could  not  be  carried  into  execu- 
tion modo  etfarmaj  and  that  had  great  weight  where  there 
had  been  no  payment.  His  Lordship  afterwards  made  his 
decree  for  a  specific  performance,  on  payment  of  the  ar- 
rears of  the  annuity,  the  consideration  for  the  purchase  of 
the  estate. 

(*)Tfae  case  of  Paine  t^.  Meller  bears  on  this  point  also. 
Lord  Eldon,  in  delivering  judgment,  said,  that  as  to  the 
annuity  cases,  and  all  others,  the  true  answer  had  been 
given ;  that  the  party  has  the  thing  he  bought,  though  no 
payment  may  have  been  made ;  for  he  bought  subject  to 
contingency ;  and  in  the  later  case  of  Coles  v.  Trecothick, 
his  Lordship  exprqssed  the  same  opinion(A). 

But  if  in  a  case  of  this  nature,  a  payment  of  the  annuity 
become  due  before  the  death  of  the  vendor,  and  the  pur- 

(t)  Jackson  v.  Lever,  3  Bro.  C.  C.  605. 
{k)  See  9  Yes.  jun.  246. 

(I)  See  Appendix,  No.  13,  for  a  statement  of  the  new  Annuity  Act. 
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chaser  neglect  to  make  or  tender  it^  he  cannot  insist  upon 
a  specific  performance. 

This  was  decided  by  the  case  of  Pope  v.  Root(/).  A. 
contracted  with  B.  for  the  sale  of  an  estate  to  him,  in  con- 
sideration of  a  life  annuity,  and  the  completion  of  the 
agreement  was  delayed  by  the  illness  of  a  mortgagee,  who 
was  to  have  been  paid  off.  Two  days  after  the  time  men- 
tioned for  completing  the  purchase,  A.  met  with  an  acci- 
dent, and  died  within  a  few  days.  By  the  terms  of  the 
contract,  the  £rst  payment  of  the  annuity  became  due  pre- 
viously to  the  death  of  A*,  but  it  was  not  paid  or  tendered. 
And  Lord  Chancellor  Bathurst  dismissed  the  bill  for  a 
specific  performance,  and  the  decree  was  a£9rmed  in  the 
House  of  Lords(m),  (I). 

The  reader  will  observe,  that  the  decisions  in  the  cases 
of  Mortimer  v.  Capper  and  Jackson  v.  Lever,  do  not  in- 
fringe upon  that  of  the  House  of  Lords,  in  the  prior  case 
of  Pope  V.  Root,  but  reduce  the  rules  on  this  subject  to 
an  equitable  and  uniform  standard ;  for  the  only  case  in 
(^)wbich  a  purchaser  cannot  require  the  assistance  of 
equity,  is  where  he  has  by  laches  forfeited  his  right  to  its 
aid,  namely,  where  a  payment  of  the  annuity  became  due, 
imd  he  neglected  to  pay  or  tender  it. 

To  obviate  all  doubt)  it  seems  advisable  in  agreements 
for  purchase,  where  the  consideration  is  an  annuity  for  the 
life  of  the  vendor,  to  expressly  declare,  that  the  death  of 
the  vendor,  previously  to  the  completion  of  the  contract, 
shall  not  put  an  end  to  it,  although  a  payment  of  the 
annuity  shall  not  have  become  due,  or  having  become  due, 

(J)  7  Bro.  P.  C.  184. 

(m)  See  Lord  Batharst's  decision  in  Baldwin  v.  Boulter,  !•  Bro.  C. 
C.  156,  cited. 

(I)  One  writer  thought,  that  the  inadequacy  of  the  consideration  in- 
fluenced this  decision  ;  see  2  Pow.  on  Contracts,  76 ;  but  it  does  not 
appear  that  any  inadequacy  was  actually  proved. 
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shall  not  have  been  made  or  tendered ;  but  that,  on  the 
contrary,  the  purchaser  shall  be  entitled  to  a  conveyance, 
on.  payment  of  the  annuity  up  to  the  death  of  the  vendor. 


In  the  cases  just  dismissed,  the  purchaser^  by  the  death 
of  the  vendor,  obtained  the  estate  without  paying  any,  or 
only  a  nominal  consideration  for  it.  Perhaps  a  case  may 
arise  where  the  vendor  having  received  the  purchase- 
money,  may,  by  the  death  of  the  purchaser,  be  entitled  to 
retain  the  estate  also,  although  he  may  not  be  his  heir. 
This  case  was  put  in  the  argument  of  Burgess  i?.Wheate(»): 
a  purchase,  and  the  money  paid  by  the  purchaser,  who 
dies  without  heir,  before  any  conveyance.  It  was  said,  if 
the  lord  could  not  claim  the  estate,  and  pray  a  convey- 
ance, the  vendor  would  hold  the  estate  he  has  been  paid 
for,  and  keep  the  money  too.  Sir  Thomas  Clarke,  in  de- 
livering his  opinion,  said,  that  he  thought  the  lord  could 
not  pray  the  conveyance  ;  to  say  he  could  was  begging 
the  question.  And  as  to  the  vendor's  keeping  both  the 
estate  and  the  money,  it  was  analogous  to  what  equity 
does  in  another  case ;  as  where  a  conveyance  is  made 
(*)prematurely,  before  money  paid,  the  money  is  consi- 
dered as  a  lien  on  that  estate  in  the  hands  of  the  vendee. 
So  where  money  was  paid  prematurely,  the  money  would 
be  considered  as  a  lien  on  the  estate  in  the  hands  of  the 
vendor,  for  the  personal  representatives  of  the  purchaser ; 
which  wouj^  leave  things  in  staiu  quo. 

It  may  be  doubted,  however,  whether  this  case,  if  it 
should  ever  arise,  would  be  decided  according  to  Sir 
Thomas  Clarke's  opinion.  Where  a  lien  is  raised  for 
purchase-money  under  the  usual  equity(o),  in  favor  of 
a  vendor,  it  is  for  a  debt  really  due  to  him,  and  equity 
merely  provides  a  security  for  it.     But  in  the  case  under 

(n)  1  Blackst.  123. 
(o)   Vide  infra,  ch.  13. 
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coBStderaiioB,  equity  must  not  simply  give  a  security  for 
an  existing  debt ;  it  must  first  raise  a  debt  against  the 
express  agreement  of  the  parties.  The  purchase*money 
was  a  debt  due  to  the  vendor,  which  upon  principle  it 
would  be  difficult  to  make  him  repay.  What  power  has 
a  court  of  equity  to  rescind  a  legal  contract  like  this  ? 
The  question  might  perhaps  arise  if  the  vendor  was  seek- 
ing relief  in  equity,  but  in  this  case  be  must  be  a  defend- 
ant. If  it  should  be  admitted  that  the  money  cannot  be 
recovered)  then  of  course  he  must  retain  the  estate  also, 
until  some  person  appear  who  is  by  law  entitled  to  require 
a  conveyanQe  of  it. 

It  has  been  decided  that  a  specific  performance  will  be 
decreed  of  a  contract  for  sale  of  a  life  annuity,  although 
the  annuitant  be  dead  before  the  bill  be  filed,  provided 
the  contract  was  a  continuing  one  at  his  death(/>).  This 
is  the  converse  of  the  point  decided  in  Mortimer  v.  Cap- 
per, and  that  line  of  cases.  The  Vice-chancellor  (Sir 
John  Leach)  observed,  that  it  may  now  be  considered  as 
(^)the  settled  law  of  the  court,  by  the  cases  of  Mortimer 
V.  Capper,  and  Jackson  v.  Lever,  and  the  reported  dicta 
of*  Lord  Eldon,  especially  in  the  case  of  Coles  v.  Treoo-^ 
thick)  that  if  the  puce  of  property  be  an  annuity  for  the 
life  of  the  vendor,  his  death  before  the  conveyance  will 
form  nool^ection  to  the  specific  performance  of  the  contracts 
The  vendor  agrees  to  sell  for  a  contingent  price,  and  those 
who  represent  him  cannot  complain  that  the  contingency 
has  turned  oat  unfovorably.  The  same  principle  neces- 
sarily applies  to  a  case  where  the  life  annuity  is  not  the 
price,  but  is  the  ^subject  of  the  sale.  If  the  annuitant 
happens  to  die  before  the  annuity  is  legally*  transferred 
to  the  purchaser,  the  death  of  the  annuitant  can  form  no 
objection    to   the  specific   perforinance  of  the  contract. 

(p)  Kennedy  0.  Wenham,  6  Madd.  355. 

VOL.  I.  44  (*285) 
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SECTION  I. 


Where  the  Vendor  has  not  the  Interest  which  he  sold. 


I.  Where  a  persoji  sells  an  interest,  and  it  appears 
that  the  interest  which  he  pretended  to  sell  was  not  the 
true  one ;  as,  for  example,  it  was  for  a  less  number  of 
years  than  he  had  contracted  to  sell,  the  purchaser  may 
consider  the  contract  at  an  end,  and  bring  an  action  for 
money  had  and  received,  to  recover  any  sum  of  money 
which  he  may  have  paid  in  part  performance  of  the 
agreement  for  the  sale  :  and  the  vendor  offering  to  make 
an  allowance  pro  tanto,  will  make  no  difference ;  it  is 
sufficient  for  the  plaintiff  to  say,  it  is  not  the  interest 
which  ]  agreed  to  purchase(a)(181). 

(o)  Farrer  v.  Nightingale^  2  Esp.  Ga.  639  ;  and  see  Hearn  v,  Tom* 
lin,  Peake*6  Ca.  192  ;  Thomson  v  Miles,  1  Esp.  Ca.  184  ;  Mattock  o. 
Hunt,  B.  R.  l&  Feb.  1806  ;  Hibbert  v.  Shee,  1  Campb.  Ca.  113.  See 
also  Duffel  v.  Wilson,  ib.  401 ;  and  see  ch.  8,  infra. 

(181)  See  Weaver  y.  Bentley^  1  Caines'  Rep.  47. ;  wherein  it  was 
held,  that  the  purchaser  might  maintain  aasumpsil  to  recover  back  the 
purchase  money*  although  the  contract  was  under  seal.     See  also, 
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But  in  a  late  ca86(6)  at  nisi  priuSf  where  the  agreement 
was  to  sell  ^*  the  unexpired  term  of  eight  jears'  lease  and 
good  will»"  &€•  and  it  appeared  that,  at  the  date  of  the 
agreement,  the  unexpired  term  in  the  lease  was  only 
seven  years  and  seven  months,  Lord  Eilenborough  said, 
(*)that  the  parties  could  not  be  supposed  to  have  meant  that 
there  was  the  exact  term  of  eight  years  unexpired,  neither 
more  nor  less  by  a  single  day.  The  agreement  must, 
therefore,  receive  a  reasonable  construction,  and  it  seems 
not  unreasonable  that  the  period  mentioned  in  the  agree- 
ment should  be  calculated  from  the  last  preceding  day 
when  the  rent  was  payable,  and  including,  therefore,  the 
current  half  year.  Any  fraud  or  material  misdescription, 
though  unintentional,  would  vacate  the  agreement,  but 
the  defendant  might  here  have  had  substantially  what  be 
agreed  to  purchase. 

Where  a  house  was  sold  by  auction,  and  no  notice  was 
taken  of  a  fee^farm  rent  of  6s.  4id.  cfaaiged  upon  that 
and  itpon  other  property,  to  a  very  greait  amount,  the 
purchaser  brought  an  action  for  breach  of  the  agreement, 
and  Sir  Vicary  Gibbs  for  the  vendor,  the  defendant,  de*^ 
clined  arguing  the  point(c). 

And  where  a  particular  described  the  subject  of  sale  to^ 
be  an  annuity  of  so  much,  payable  out  of  the  tolls  of 
Waterloo  Bridge,  the  Court  considered  that  the  purchaser 
would  make  some  inquiry  as  to  the  annuity ;  but  as  the 
Bridge  Act  did  not  speak  of  any  power  to  redeem  the 
annuities  to  be  granted,  and  the  annuity  was  made  subject 

(6)  Belwortb  «.  Hapell,  4  Camp.  Ca.  140. 

(e)  Tamer  v.  Beaorain,  Sitt.  Gtiildb.  cor.  Lord  £Ileiiboroiig[h,  C.  J. 
ad  Jane  1606  ;  and  see  Barnwell  «•  Harrisy  1  Taunt.  430. 

D'Utrichi  v.  Mdchar,  1  DalL  428.  GilUt  v.  Maynard,  5  Joboa.  Rep. 
85.  <  JUkon  V.  fVaia,  II  Johns.  Rep^  527.  Raymond  y.  Btamth'dt  12 
Jobns.  Rep.  274.  Putnam  r.  FTeafoo/,  19  Jobna.  Rep.  78*  Lycnr. 
..InnabU^  4  Conn.  Rep.  350.     flotaM  f .  Barhnri  3  Jcims*  Rep.  506. 
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to  redemptioHi  it  was  held  that  the  contract  was  not  bind- 
ing on  the  purchaser ;  and  the  Court  was  of  opinon,  that 
sellers  should  be  strictly  bound  to  disclose  the  real  nature 
of  the  subject  of  the  contract(rf). 

But,  notwithstanding  that  the  vendor  has  a  different 
interest  to  what  he  pretended  to  sell,  equity  will,  in  some 
cases,  compel  the  purchaser  to  take  it. 

Thus,  although  the  estate  is  charged  with  trifling  incum- 
brances, which  cannot  be  discharged,  yet  it  seems  that, 
(*)under  some  circumstances,  if  a  satisfactory  indemnity 
can  be  gi^en  against  them,  equity  will  compel  a  specific 
performance(e)(I)(182).  This,  however,  is  evidently  a 
jurisdiction  which  cannot  be  too  cautiously  exercised.  In 
a  late  case.  Lord  Eldon  said,  that  he  did  not  apprehend 
that  the  Court  could  compel  the  purchaser  to  take  an  in- 
demnity, or  the  vendor  to  give  it(/)(183)- 

So,  although  the  vendor  may  not  be  entitled  to  the  es- 
tate for  the  number  of  years  which  he  contracted  to  sell, 
yet,  if  the  deficiency  were  not  great,  equity  would -certain- 
ly decree  a  performance  of  the  contract  at  a  proportiona- 
ble price(^). . 

«  (d)  Coverley  v.  Burrell,  M.  T.  1821.  B.  R.  MS. 

(e)  Howland  v.  Norris,  1  Cox,  59  ;  Hasley  v.  Grant,  Homiblow  «. 
Shirley,  13  Yes.  juo.  73,  81  ;  see  2  Swanst.  223  ;  and  see  Barnwell  v. 
Harris,  1  Taunt.  430 ;  see  also  Hays  v.  Bailey,  stated  in  ch.  7.  po9i. 
Wood  V.  Bemal,  19  Ves.  220. 

(/)  See  1  Yes.  &  Beam.  225. 

(g)  See  Guest  v,  Homfray,  5  Yes.  jun.  818 ;  and  see  Hanger  «. 
Eyles,  21  Yin.  Abr.  (A),  pi.  1 ;  2  Eq.  Ca.  Abr.  689  ;  see  also  10  Yes. 
jun.  306  ;  13  Yes,  jun.  77. 


»  (I)  Akhough  it  seems  evident  that  this  equity  would  be  enforced  in 
a  case,  for  instance,  like  Turner  v.  Beaurain,  yet  the  cases  referred  to 
are  not  decisive  authorities  in  favor  it. 

( 182)  See  King  v.  Bardeou,  6  Johns.  Ch.  Rep.  38.     Ten  Broth  v. 
LhingMon^  1  Johns.  Cha.  Rep.  357.  363. 
•(183)  See  Bi^  v.  Jtotomid,  3  Des.  555. 

(*a89) 


OF  A  C(»ITRilCT. 


S51 


But  if  the  number  of  years  be  coosiderablj  less  than 
the.  vendor  pretended  to  sell,  equity,  so  far  from  interfer- 
ii^  in  his  favor,  will  assist  the  purchaser  in  recovering  any 
deposit  which  he  may  have  paid. 

Thus,  in  Long  v.  Fletcher(/t),  A.  pretending  he  had  a 
term  of  sixteen  years  to  come,  in  a  house,  agreed  to  sell  it 
to  B.J  and  B.  paid  lOOA,  part  of  the  consideration  money, 
down.  B.  entered,  but  finding  that  A.  Jiad  only  a  term  of 
six  years  in  the  house,  brought  his  bill  to  have  an  account, 
his  money  refunded,  and  the  bargain  set  aside  ;  and  ac* 
cordingly  B.  was  decreed  to  account  for  the  profits,  and 
the  consideration  money  to  be  refunded,  and  J?.,  upon  his 
own  account,  to  have  tenant  allowances  made  him. 

So,  if  a  purchaser  contract  for  what  is  stated  to  be  an 

(*)original  lease,  and  it  turn  out  to  be  an  under*lease  for 

the  whole  term,  wanting  a  few  days,  it  should  seem  that 

equity  would  not  compel  the  purchaser  to  perform  the 

contract.     It  is  impossible,  from  the  nature  of  the  thing, 

to  make  any  compensation  for  the  reversion  outstanding, 

,and  yet  it  may  become  very  valuable  ;  and  it  is  of  great 

importance  to  a  purchaser  of  a  lease  not  to  have  any  third 

person  stand  between  him  and  the  owner  of  the  inheri- 

tance(i). 

It  frequently  happens  that  a  contract  for  a  leasehold 

estate  is  not  carried  into  execution  at  the  time  appointed, 

and  the  vendor  continues  in  possession.     The  estate,  of 

course,  daily  decreases  in  value,  and  a  question  constantly 

arises,  whether  the  purchaser  shall  be  compelled  to  pay 

the  full  price  originally  agreed  to  be  given  for  the  estate, 

or  what  arrangement  shall  be  made  between  the  parties. 

In  a  modern  case(j),  where   this  point  arose,   the 

0 

(h)  2  Eq.  Ca.  Abr.  6.  pi.  4. 

(t)  Vide  injra^  where  an  underlease  will  be  enforced  against  a  ven- 
dor under  an  agreement  to  assign,  di?.  II.  > 

U)  Dyer  «•  Hargrave,  10  Yes.  jun.  505.  See  and  consider  King  v. 

Wightmanr  1  Anst.  SO ;  Fenton  «.  Browne,  14  Yes.  jun.  144. 
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Master  of  the  Rolls  sdid,  the  reasonable  course  which  he 
should  adopt,  was,  that  for  the  time  elapsed  before  the 
execution  of  the  agreement,  in  consequence  of  the  pen- 
dency of  the  suit,  interest  should  be  paid  bj  the  purchaser, 
and  a  rent  should  be  set  upon  the  premises  in  respect  of 
the  possession  of  the  vendor. 

This  rule  at  once  provides  for  the  interest  of  both  par- 
,  ties,  and  accords  with  the  maxim  of  equity,  by  which  that 
which  is  agreed  to  be  done,  is  considered  as  actually  per- 
formed. The  purchase-money,  from  the  time  of  the  con- 
tract, beloi^s  to  the  vendor,  who  is  entitled  to  interest  on 
it  while  it  is  retained  by  the  purchaser.  The  estate  from 
the  same  time  belongs  to  the  purchaser,  who  is  entitled  to 
a  rent  for  it  while  it  is  occupied  by  the  vendor. 

(*)In  Cuthbert  v.  Baker(A;),  the  quit  rents  of  a  manor 
were  stated  in  the  particulars  of  sale  to  be  21.  a  year,  and 
they  amounted  to  only  30^.  a  year ;  but  a  performance  in 
specie  was  decreed,  and  it  was  referred  to  the  Master  to 
ascertain  what  compensation  should  be  allowed  in  respect 
of  the  deficiency. 

And  it  has  been  held  that  quit  rents  are  subjects  of 
compensation,  probably,  because  they  may  be  regarded  as 
incidents  of  tenure(/). 


Where  an  estate  is  sold  by  auction,  or  before  a  Master, 
in  lots,  and  the  vendor  has  not  a  title  to  all  the  lots  sold, 
equity  will  compel  the  purchaser  to  take  the  lots  to  which 
a  title  can  be  made,  if  they  are  not  complicated  with  the 
rest ;  and  will  allow  him  a  compensation  pro  tanto. 

Thus  in  Poole  v.  Shergold(m),  a  man  became  the  pur- 
chaser of  several  lots  of  an  estate,  to  two  of  which  no  title 
could  be  made.      And  upon  the  Master^s  report  Lord 

ik)  Reg.  Lib.  A.  1790,  fol.  442. 

(i)  Esdaile  v.  Stephenson,  1  Sim.  &  Siu.  122* 

(m)  2  Bro.  C.  €.  118;  1  Cox,  273.     See  6  Yes.  juD.  676. 
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Kenyon  said,  he  must  take  it  for  granted,  these  two  lots 
were  not  so  complicated  with  the  others,  as  to  entitle  the 
purchaser  to  resist  the  whole ;  and  therefore  decreed  a 
specific  performance  |?ro  te?ito(184). 

But  if  a  title  cannot  be  made  to  a  lot  which  is  compli- 
cated with  the  rest,  the  purchaser  will  not  be  compelled 
to  accept  the  lots  to  which  a  title  can  be  made. 

Thus,  in  the  same  case.  Lord  Kenyon  said,  if  a  pur- 
chase was  made  of  a  mansion-house  in  one  lot,  and 
farms,  &c.  in  others,  and  no  title  could  be  made  to  the  lot 
containing  the  mansion-house,  it  would  be  a  ground  to 
rescind  the  whole  contract. 

Lord  Kenyon  seems  afterwards  to-  have  gone  a  step 
(*)farther,  and  to  have  been  of  opinion,  that  such  a  con- 
tract ought  not  in  any  case  to  be  enforced  against  a  pur- 
chaser. 

For  sitting  in  a  court  of  law(w),  he  held,  that  the  per- 
formance of  a  contract  for  the  sale  of  some  houses  ought 
not  to  be  compelled,  as  a  title  could  not  be  made  to  all  the 
houses  bought ;  and  this,  notwithstanding  they  .were  sold 
in  separate  lots.  He  said,  when  a  party  purchases  several 
lots  of  this  description  at  an  auction,  it  must  be  taken  as 
an  entire  contract ;  that  is,  that  the  several  lots  are  pur- 
chased with  a  view  of  making  them  a  joint  concern.  The 
seller,  therefore,  shall  not,  in  case  of  any  defect  in  his  title 
to  one  part,  be  allowed  to  abandon  that  part  at  his  pleasure, 
and  to  hold  the  purchaser  to  his  bargain  for  the  residue. 
From  such  a  doctrine  much  injustice  might  result,  as  the 
part  to  which  a  seller  could  not  make  a  title  might  be  so 
circumstanced,  that  without  it  the  other  parts  would  be  of 

(n)  Chambers  v.  Griffiths,  1  £sp.  Ca.  149. 

(184)  See  Van  Eps  v.  Corporation  of  Schenectady,  12  Johns.  Rep. 
436.  Stoddart  v.  Smithy  5  Binn.  355.  Waters  v.  Tramst  on  appeal, 
9  Johns.  Rep.  450.  Osborne  v.  Brennar^  1  Des.  486.  See  also,  Hep^ 
bum  V.  Jttddj  5  Crancb,  262.     Chreenwalt  v.  Bom^  3  Yeates,  6. 
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little,  perhaps  of  no  value ;  or  it  might  leave  it  in  the 
power  of  the  seller,  or  any  other  person  who  might  come 
lo  the  possession  of  such  part,  to  deprive  the  purchaser  of 
every  degree  of  enjoyment  or  beneficial  use  of  that  part 
which  he  had  purchased.  He  added,  that  a  case  under 
circumstances  precisely  similar  to  the  present,  had  been 
decided  before  him,  when  Master  of  the  Rolls.  That,  on 
that  case  coming  before  him,  he  had  found  that  his  prede- 
cessor there.  Sir  Thomas  Sewell,  had  ruled  contrary  to 
.  the  doctrine  he  was  now  delivering ;  but  that  he  at  the 
Rolls  had  overruled  Sir  Thomas  Sewells'  determination, 
with  the  general  approbation  of  the  bar. 

And  the  Court  of  Exchequer  appear  to  have  been  of  the 
same  opinion  as  Lord  Kenyon.  For  in  a  case(o),  where 
a  person  purchased  several  lots  of  an  estate  sold  under 
a  decree  of  the  Court,  and  the  biddings  were  afterwards 
opened  as  to  one  lot,  the  Court  were  of  opinion,  that 
(*)he  had  an  option  to  open  the  biddings  as  to  the  rest  of 
the  lots. 

In  a  late  casef)?),  in  which  most  of  the  authorities  on 
this  head  were  cited,  the  cases  of  Chambers  v*  Griffiths 
andBoyert?.  Black  well  were  not  noticed  ;  but  I  learn  that 
Lord  Eidon  afterwards  mentioned  from  the  bench  that  he 
had  met  with  the  case  of  Chambers  v.  Griffiths ;  and  he 
desired  it  to  be  understood,  that  he  was  not  of  the  same 
opinion  as  Lord  Kenyon  ;  and,  in  a  still  later  case.  Lord 
Eldon  expressed  an  opinion,  that  Lord  Kenyon's  rule 
would  not  be  followed  unless  it  could  be  shown  that  there 
was  an  understanding  that  the  purchaser  was  not  to  take 
any  of  the  lots  unless  he  could  obtain  them  all(9). 

The  rules  laid  down  in  Poole  t?.  Shergold  must  therefore 
still  be  considered  the  law  of  the  Court.     It  is  indeed  re- 

(o)  Boyer  t>.  Blackwell,  3  Anstr.  657. 

(p)  Drewe  v.  Hanson,  6  Yes.  jun.  675. 

(9)  16  July  1816,  MS.     See  Lewin  v.  Guest,  1  Rush.  326. 
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markable,  that  in  Chambers  v.  Griffiths ,  Lord  Kenyon 
should  have  overlooked  his  decision  in  Poole  v.  Shergold  ; 
more  especially  as  it  in  a  great  measure  obviated  the  ob- 
jections which  he  made  to  a  partial  execution  by  a  court 
of  equity  of  a  contract  for  purchase  of  several  lots  of  an 
estate.  The  doctrine,  however,  could  not  apply  to  an 
action  at  law,  because  although  the  same  man  purchase 
several  lots  at  an  auction,  yet  a  distinct  contract  arises  up- 
on each(r).  Chambers  v.  Griffiths  cannot  therefore  be 
maintained  as  an  authority  even  for  the  legal  rule(185). 

Where  an  estate  is  sold  in  one  lot,  either  by  private 
contract,  or  public  sale,  and  the  vendor  has  not  a  title  to 
the  whole  estate,  he  cannot  enforce  the  contract  at  law(5), 

(r)  EmmersoD  9.  Heelis,  2  Taunt  88 ;  James  v.  Shore,  1  Stark* 
426 ;  see  Baldey  v.  Parlor,  2  Barn.  &  Cress.  37 ;  3  Dow).  &  Ryl. 
220.  S.  C. 

(5)  Tomkins  v.  White,  3  Smith,  436. 

(185)  See  Hepburn  v.  Atdd^  ut  supra.  Osborne  v.  Bremart  1  Des. 
486.  Van  Eps  v.  Corporation  of  Schenectady^  12  Johns.  Rep.  436, 
443.  and  3  Teates,  8.  Nor  in  equity.  See  Hepburn  v.  Auld^  5  Cranch, 
262,  276.     Butler  v.  O^Hear,  1  Des.  382. 

In  Groome  «.  Lediard,  2 '  M.  &  K.  R.  in  Ch.  251,  by  a  written 
agreement  between  plaintiff  and  defendant,  the  plaintiff  agreed  to  sell 
and  the  defendant  to  purchase,  upon  the  terms  stated,  the  Leigh  estate  ; 
and  by  the  same  agreement  the  defendant  agreed  to  sell  another  estate 
called  the  Haresfield  estate ;  and  eventually  the  defendant  was  unable 
to  make  a  good  title  to  the  latter  estate  :  held,  that  the  plaintiff  was  en- 
titled to  a  specific  performance  of  the  latter  contract     But  evidence 
idiunde  was  not  admitted  to«how  that  the  agreement  was  to  take  effec| 
on  the  basis  of  a  mutual  exchange.     The  Lord  Chancellor  considered 
the  agreements  as  distinct  and  wholly  independent  of  each  other.     This 
case  was  distinguished  from  other  cases,  such  as  Poole  v.  Shergold, 
EnatchbuU  v.  Grueber  ,  Dalby  v.  Pulleoi  Price  v.  Price,  Cassamajor  «• 
Strode ;  because  t  here,  the  question  was  between  a  vendor  and  pur- 
chaser, in  this  c  ase,  each  party  was  both  buyer  and  seller.     "Where  two 
estates  are  center  minous,  or  where  there  was  a  mixed  use  and  enjoy- 
ment of  the  estates,  as  in  the  case  of  an  easement  by  one  party  over 
the  property  of  the  other,  the  contract  depending  on  such  a  mutuality  of 
purchase  and  sale  might  well  exist. 
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unless  perhaps  a  separate  value  was  put  on  different  parts 
of  the  estate,  in  which  case  the  contract  in  favor  of  jus- 
tice (*)may  be  considered  distinct.  At  law  neither  a  ven- 
dor can,  on  an  entire  contract,  recover  part  of  the  pur- 
chase-money, where  he  cannot  make  a  title  to  the  whole 
estate  sold  ;  nor  would  a  purchaser  be  suffered  in  a  court 
of  law  to  say,  that  he  would  retain  all  of  which  the  title 
was  good,  and  vacate  the  contract  as  to  the  rest :  such 
questions  being  subjects  only  for  a  court  of  equity(^). 

But  if  the  part  to  which  the  seller  has  a  title  was  the 
purchaser's  principal  object,  or  equally  his  object  with  the 
part  to  which  a  title  cannot  be  made,  and  is  itself  an  in- 
dependent subject,  and  not  likely  to  be  injured  by  the  other 
part,  equity  will  compel  the  purchaser  to  take  it  at  a  pro- 
portionate price  ;  and  in  these  cases  it  will  be  referred  to 
the  Master,  to  inquire,  "  whether  the  part  to  which  a 
title  cannot  be  made,  is  material  to  the  possession  and 
enjoyment  of  the  rest  of  the  estate(«)." 

Thus  in  a  case(.r)  before  Sir  Thomas  Sewell,  a  man 
who  had  contracted  for  the  purchase  of  a  house  and  wharf, 
was  compelled  to  take  the  house,  although  he  could  not 
obtain  the  wharf;  and  it  appeared  that  his  object  was  to 
carry  on  his  business  at  the  wharf  (I)  ;  which.  Lord  Ken- 
yon  said,  was  a  determination  contrary  to  all  justice  and 
reason(y). 

{i)  Johnson  v.  Johnson,  3  Bos.  &  Pull.  162. 

(«)  M'QueentJ.  Farquhar,  11  Ves.  jun.  467;  Reg.  Lib.  B.  1804. 
ibi.  1095;  Enatchbull  v.  Grueber,  1  Ma9d.  153;  Bowyer  v.  Bright, 
13  Price,  698. 

(a?)  See  6  Ves.  jun.  678 ;  7  Ves.  jun.  270,  cited  ;  and  see  M'Queen 
V.  Farquhar,  11  Yes.  jun.  467. 

iy)  1  Cox,  274. 


(I)  This  case  has  been  frequently  disapproved  of,  and  would  not  have 

been  so  decided  at  this  day.     See  1  Esp.  Ca.  152  ;  6  Ves.  jun.  679  ; 

13  Ves.  jun.  78.  228.  427.     In  Stewart  v.  Alliston,  1  Mer.  26,  Lord 

Eldon  expressed  himself  much  more  strongly  against  the  principle  of 

these  casest  than  appears  by  the  report. 
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And  in  the  late  case  of  Drewe  v.  Hanson(z),  which 
(*)arose  upon  the  sale  of  an  estate,  together  with  the  va- 
luable corn  and  hay  tithes  of  the  whole  parish,  it  appeared, 
that  the  principal  object  of  the  purchaser  was  the  corn 
tithes,  and  that  half  the  hay  tithe  belonged  to  the  vicar, 
and  the  other  half  was  commuted  for  by  a  payment  of  2/. 
per  annum,  the  nature  of  which  did  not  appear.  Upon 
the  facts,  as  they  then  appeared,  Lord  Eldon  would  not 
give  judgment,  but  be  seemed  clearly  of  opinion  that  the 
hay  tithe,  if  not  of  great  extent  or  of  such  a  nature 
as  to  prejudice  the  corn  tithcj  was  a  subject  for  compen- 
sation: but  otherwise  not,  as  the  purchaser  would  not 
get  the  Ihing  which  was  the  principal  object  of  his  con- 
tract(a). 

In  a  case(6)  often  cited,  where  a  man  had  articled  for 
the  purchase  of  an  estate  tithe-free,  but  which  afterwards 
appeared  to  be  subject  to  tithes.  Lord  Thurlow,  it  was 
said,  decreed  a  specific  performance,  although  the  pur- 
chaser proved,  that  his  object  was  to  buy  an  estate 
tithe-free.  This,  however,  to  use  Lord  Eldon's  words(c), 
is  a  prodigious  strong  measure  in  a  court  of  equity  t^ 
say  as  a  discreet  exercise  of  its  jurisdiction,  that  the 
contract  shall  be  performed,  the  defendant  swearing  and 
positively  proving  that  he  would  have  had  nothing  to  do 
with  the  estate  if  not  tithe-free.  But  it  now  appears 
from  the  report  of  the  case,  published  by  Mr.  Cox,  that 
the  estate  was   subject  only  to  a  money-payment  of  14/. 

(z)  6  Vc8.  jun.  676. 

(a)  See  Yancouver  V.  Bliss,  11  Yes.  jun.  468;  Stapylton  v.  Scott, 
13  Yes.  jun.  426. 

(b)  Lord  Stanhope's  case,  6  Yes.  jun.  678,  cited ;  Lowndes  v.  Lane, 
2  Cox,  363  ;  6  Yes.  jun.  676,  cited  ;  but  see  Pincke  r.  Curteis,  cited 
ibid. ;  and  see  Rose  v.  Calland,  6  Yes.  jun.^186 ;  Wallioger  r.  Hilbert, 
1  Men  104. 

-   (r)  See  6  Yes.  jun.  679  ;  and  see  17  Yes.  jun.  280. 
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in  lieu  of  t\thes(d).  And  in  the  case  of  Ker  v.  Clo* 
bery(*)(c),  where  the  estate  was  sold  before  the'Master, 
and  the  particulars  stated,  that  ^*  the  whole  of  the  above 
lands  are  only  subject  to  a  modus  for  tithe  bay  of  21. 
per  annum,"  Lord  Eldon  was  of  opinion,  that  a  purchaser 
of  an  estate  stated  to  be  tithe-free,  or  subject  to  a  modus, 
could  not  be  compelled  to  take  it  with  a  compensation, 
if  the  estate  is  not  tithe-free.  His  Lordship  said,  that 
he  had  so  decided  in  a  case  from  Yorkshire,  in  which  he 
had  told  the  purchaser,  if  he  would  take  the  estate  with 
a  compensation,  he  must  undertake  to  pay  the  tithes  to 
the  vendor.     The  question  therefore  is  now  at  rest(186). 

Where  an  estate  is  sold  tithe-free,  the  question 'whether 
tithe-free  is  not  a  question  of  title  but  of  fact :  if  the  sale 
was  of  lands  and  of  tithes,  then  the  matter  of  tithe  would 
be  matter  of  t\t\e(f). 

In  a  late  case,  upon  a  sale  before  a  Master,  where  the 
particular  stated  ctbout  thirty-three  acres  to  be  tithe-free. 
Lord  Eldon  held,  that  the  principle  laid  down  in  Ker  v. 
Clobery  did  not  apply(^). 

In  a  case,  where  the  estate  was  described  as  let  on  a 
ground-lease  at  so  much  per  annum,  and  it  turned  out 
that  the  lease  was  at  rack-rent.  Lord  Eldon  would  not 
support  the  sale,  although  there  was  the  usual  clause,  that 
errors  or  mis-statements  should  not  annul  the  sale(A). 
So  when  the  house  was  described  as  brick  built,  although 

(d)  Howland  v.  Norris,  1  Cox,  69. 
(«)  26  Mar.  1814,  MS. 
(/)  Smith  V.  Lloyd,  2  Swanst  224,  n. 

Ig)  Binks  V.  Lord  Rokeby,  E.  T.  1818.  MS. ;  S.  C.  2  Swanst  222; 
and  see  Smith  r.  Tolcher,  4  Russ.  302. 
{h)  Stewart  v.  Alliston,  1  Mer.  26. 


•    (186)  See  Waters  v.  Travis^  9  Johns.  Rep.  450,  465.  on  appeal. 
Sioddart  v.  Smithy  5  Binn.  355.     Gremwalt  v.  Bom^  3  Teates,  6. 
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in  part  built  of  lath  and  plaster,  and  there  was  no  party 
wall ;  the  same  result  followed(i). 

Where  the  particular  described  the  estate  as  four  hun- 
dred and  twelve  acres,  two  hundred  and  twenty-seven  of 
(*)wh]ch  were  tithe-free,  paying  a  very  small  modus  ;  and 
it  appeared  that  part  of  the  estate  represented  to  be  tithe- 
free  was  subject  to  tithes  which  the  owner  was  willing  to 
sell,  Lord  Eldon^said,  that  the  allegation  was,  that  two 
hundred  and  twenty-seven  acres  "  are  tithe-free,  paying 
a  very  small  modus,"  not  stating  a  positive  exemption 
from  tithes ;  and  where  the  contract  is  to  sell  an  estate 
tithe-free,  the  vendor  not  representing  himself  to  have 
title  to  the  tithes,  without  entering  into  the  question, 
whether  the  purchaser  ought  to  be  compelled  to  take  it  if 
not  tithe-free ;  yet,  if  he  chooses  to  take  it,  he  cannot 
compel  the  vendor  to  buy  the  tithes,  if  there  is  a  positive 
title  to  them  in  pernancy ;  all  he  can  have  is  compensa- 
tion(A:)(187). 

If  a  purchaser,  with  notice  of  a  defect  in  a  title  to  a 
part  of  tbe  estate  which  is  complicated  with  the  rest,  or 
which  is  the  principal  object  of  his  contract,  take  pos- 
session of  the  estate,  and  prevent  the  vendor  from  making 
a  title,  he  will  be  compelled  to  perform  the  contract, 
notwithstanding  that  he  insisted  upon  the  objection  at 
the  time  he  entered(/).  A  deduction  from  the  price 
will,  however,  be  allowed  him,  although  the  situation  of 
the  land  will  not  perhaps  be  taken  into  consideration. 

A  purchaser  will  not  be  compelled  to  take  an  undivided 
part  of  the  estate  contracted  for.  Therefore,  if  a  man 
contract  with  tenants  in  common  for  the  purchase  of  their 

(t)  Powell  V.  Doubble,  MS.  aupra^  p.  42. 

(k)  Todd  V.  Gee,  17  Yes.  juD.  273  ;  qu.  how  is  the  compensation  to 
be  estimated  ?  See  Eer  v,  Clobery,  iupra. 

(/)  See  Calcraft  v.  Roebuck,  1  Yes.  jun.  221. 

(187)  See  Woinwrighi  v.  Read,  1  Des.  673. 
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estate,  and  one  of  them  die,  the  survivors  cannot  compel 
the  purchaser  to  take  their  shares,  unless  he  can  obtain 
the  share  of  the  deceased. 

And  in  a  case  where  under  a  decree  a  person  pur- 
chased two  sevenths  of  an  estate  in  one  lot,  and  a  good 
title  was  only  made  to  one  seventh,  the  purchaser  was 
(*)allowed  to  rescind  the  contract  as  to  the  whole  of  the 
lot(m).  • 

Nor  will  a  purchaser  be  compelled  to  take  a  leasehold 
estate,  for  however  long  a  term  it  may  be  holden,  where 
he  has  contracted  for  a  freehold(I).  Lord  Alvanley 
expressed  a  clear  opinion  on  this  point(n);  and  it  has 
since  been  expressly  determined  by  Sir  William  Grant, 
in  a  case(o)  where  the  vendor  was  entitled  to  a  term  of 
four  thousand  .years,  vested  in  a  trustee  for  him,  and  also 
to  a  mbrtgage  of  the  reversion  in  fee  expectant  upon  the 
term  which  was  vested  in  himself  and  forfeited,  but  not 
foreclosed.  The  person  claiming  under  the  mortgagor  of 
the  reversion  refused  to  release,  and  thereupon  the  bill 
was  dismissed. 

Neither  is  a  purchaser  compellable  to  accept  a  copyhold 
estate  in  lieu  of  a  freehold(p)(II). 

(m)  Roffej  V.  Shallcross,  4  Madd.  227  ;  Dalbj  v.  PulleOt  3  Sim.  29. 
(n)   See  2  Bro.  C.  C.  497  ;  1  Ves.  jun.  226. 

(0)  Drewe  v,  Corp,  9  Yes.  juD.  368 ;  Lib.  Reg.  1803,  fol.  290. 
The  registrar's  book  appears  to  have  been  again  referred  to  for  this  case, 
1  Sim.  &  Stu.  201,  n  ;  and  see  13  Yes.  jun.  78. 

(p)  See  Twining  r.  Morrice,  2  Bro.  C.  C.  326 ;  and  Sir  Harry  Hick 
V.  Phillips,  Free.  Cha.  575. 

(1)  As  to  making  a  title  by  a  feoffment,  and  assigning  the  term  to  a 
trustee,  see  Saunders  v.  Lord  Annesley,  2  Scho.  &  Lef.  73.  Doe  v. 
Lynes,  3  Barn  &  Cress.  388  ;  5Dowl.  &  Ryl.  160,  S.  C. 

(H)  In  the  case  of  Sir  Harry  Hick  r.  Phillips,  on  account  of  the 
unreasonable  price  at  which  the  estate  was  sold,  a  specific  performance 
was  refused,  although  the  vendor  offered  to  procure  an  enfranchisement 
of  the  copyholds.     See  10  Mod.  604.     But  this  case  caoDot  be  con- 
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But  if  an  estate  is  sold  as  copybold,  and  represented 
as  equal  in  value  to  freehold,  it  seems  that  the  vendor  will 
be  compelled  to  perform  the  contract,  although  the  estate 
(*)prove  to  be  actually  freehold(9)-  If,  however,  the  con- 
tract for  the  sale  of  a  supposed  copyhold,  stipulate  that 
the  sale  shall  be  void  if  any  part  is  freehold,  the  subject 
must  be  proved  as  described ;  and  the  circumstance  of 
the  seller  himself,  after  the  first  contract,  selling  the 
estate  to  another  as  copyhold,  is  not  conclusive  evidence 
s^ainst  htm(r). 

So  it  is  said,  that  a  purchaser  of  an  existing  lease  is  not 
bound  to  take  a  new  lease  instead  of  the  old  one,  because 
the  purchaser  would  become  an  original  lessee,  instead  of 
an  assignee ;  and  might  therefore  be  subject  to  burdens,  to 
which  he  would  not  have  been  liable  in  the  latter  charac- 
ieT(s). 

It  need  hardly  be  observed,  that  if  the  estate  be  sold 
as  in  possession,  the  purchaser  cannot  be  compelled  to  take 
it  if  it  is  subject  to  a  lease  for  liie(t),  or  indeed  any  lease. 

If  a  vendee  proceed  in  the  treaty  for  purchase  after  he 
is  acquainted  with  the  nature  of  the  tenure,  and  do  not 
object  to  it,  he  will  be  bound  to  complete  his  contract, 
and  cannot  claim  any  compensation  on  account  of  the 
difference  in  value. 

Thus,  where  an  eitate  was  sold  as  freehold,  with  a 
leasehold  adjoining(u),  and  it  turned  out  on  examination 

(q)  Twiaing  v.  Morrice,  2  Bro.  C.  C.  326 ;  and  see  Browne  r. 
Fenton,  sup,  p.  3. 

(r)  Daniels  v-  Davison,  1 6  Yes.  jun.  249. 

(«)  Mason  v.  Corder,  2  Marsh.  332* 

{i)  Collier  «•  Jenkins,  1  You.  295. 

(«)  Fordyce  v.  Ford,  4  Bro.  C  C.  494 ;  and  see  6  Yes.  jun.  670 ; 
10  Yes.  jun.  608  ;  Bumell  v.  Brown,  1  Jac.  &  Walk.  168. 

sidered  as  an  authority,  except  on  the  ground  of  the  price  being  unrea- 
sonable, for  equity  will  in  ordinary  cases  grant  the  vendor  time  to  pro- 
cure the  fee*     See  infra,  ch.  8. 
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that  sixty-two  acres  were  leasehold,  and  only  eight  free- 
hold ;  yet,  as  the  purchaser  proceeded  in  the  treaty  after 
he  was  in  possession  of  this  fact,  and  did  not  object  to  the 
nature  of  the  property,  he  was  held  to  have  waved  the 
objection. 

(*) And  if  a  purchaser  do  object  to  the  tenure,  yet,  if  he 
proceed  in  the  treaty,  it  seems  that  he  will  be  compelled 
to  take  the  estate,  on  being  allowed  a  compensation (x)« 

In  the  case  of  Wirdman  v.  Kent(y),  upon  a  bill  filed 
by  vendors  for  a  specific  performance,  it  appeared  that 
part  of  the  lands  sM  to  the  purchaser  had  been  previously 
sold  to  one  Pavey ;  a  specific  performance  was  however 
decreed,  and,  as  to  the  lands  terriered  to  the  defendant, 
but  which  had  been  sold  to  Pavey,  that  the  plaintiffs 
should  procure  Pavey  to  release  them  to  the  defendant, 
'  or  convey  a  like  quantity  of  land  of  equal  value  to  the 
defendant. 

The  particular  circumstances  of  this  case  do  not  appear 
in  the  report ;  but  it  must  be  presumed,  that  the  land  sold 
to  Pavey  was  not  the  object  of  the  purchaser ;  and  that 
other  land  in  the  neighborhood,  of  equal  value,  would 
suit  him  as  well.  Indeed,  in  one  report  of  this  case(2r),  it 
is  said,  that  the  grievances  complained  of  were  disregard- 
ed as  frivolous. 

To  guard  against  the  rules  established  by  the  foregoing 
decisions,  an  express  declaration  should  be  inserted  in  all 
agreements  for  purchase  of  estates,  that  if  a  title  cannot 
be  made  to  the  whole  estate,  the  purchaser  shall  not  be 
bound  to  perform  the  contract  pro  tanto ;  and  a  similar 
provision  should  be  made  where  an  estate  is  bought  free 
firom  tithes,  or  with  any  other  collateral  benefit,  which  the 
purchaser  may  wish  to  secure. 

(x)  See  Calcmft  v.  Roebuck,  1  ye8.  jun.  221. 
(y)  1  Bro.  C.  G.  140. 
\z)  2  Dick.  594. 
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There  may  be  some  rights  in  an  estate  not  disclosed, 
which,  although  in  themselves  of  small  value,  are  inca- 
pable of  compensation ;  for  example,  a  right  of  sporting 
reserved  over  the  estate,  and  not  disclosed  to  the  pur- 
chaser ;  for  it  would  not  perhaps  be  possible  to  estimate 
(*)what  difference  in  value  such  a  reservation  made((x) ; 
and  such  a  right  would  break  in  too  much  upon  the  en« 
joyment  and  ownership  of  a  purchaser,  to  enable  equity 
with  propriety  to  compel  him  to  take  the  estate  with  a 
compensation. 


11.  Having  considered  in  what  cases  a  vendor  may 
compel  a  performance  pro  tanto  of  an  agreement,  which 
he  is  unable  wholly  to  perform;  we  may  now  inquire  in 
what  instances  a  purchaser  may  insist  upon  a  part  per- 
formance of  an  agreement,  which  the  vendor  cannot  ^exe- 
cute in  toio. 

And  first,  it  seems  that  in  every  case  where  an  agree- 
ment would  be  in  part  executed  in  favor  of  a  vendor, 
there  is  much  greater  reason  to  afford  the  aid  of  the  Court 
at  the  suit  of  the  purchaser,  if  he  be  desirous  of  taking 
the  part  to  which  a  title  can  be  made.  '  And  a  purchaser 
may,  in  some  cases,  insist  upon  having  the  part  of  an 
estate  to  which  a  title  is  produced,  although  the  vendor 
could  not  compel  him  to  purchase  it :  it  is  true,  gene- 
rally, but  n^t  universally^  that  a  purchaser  may  take 
what  he  can  get,  with  compensation  for  what  he  cannot 
have(6) . 

Thus  we  have  seen,  that  if  tenants  in  common  contract 
for  the  sale  of  their  estate,  and  one  of  them  die,  the  sur- 
vivors cannot  compel  the  purchaser  to  take  their  shares, 
unless  he  can  obtain  the  shares  of  the  deceased.    But  the 

(a)  Bumell  v.  Brown,  1  Jac.  &  Walk.  168. 

(6)  1  Ves.  &  Beam.  358,  pw  Lord  Eldon ;  Western  v.  Russell,  8 
Yes.  &  Beam.  187;  Wbeatleyv.  Slade,4  Sim.  126. 
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converse  of  this  propositioa  does  not  hold ;  for  the  pur- 
chaser may  compel  the  survivors  to  convey  their  shares, 
although  the  contract  cannot  be  executed  against  the 
heir  of  the  deceased(c).  So  even  where  a  vendor  has 
(*)not  a  title  to  a  part  of  the  estate,  and  consequently  can- 
not enforce  the  acceptance  of  it,  yet  the  purchaser  may 
elect  to  take  it  with  the  title  such  as  it  is(d).  But  a  pur- 
chaser has  no  such  right  where  there  is  a  stipulation  that 
the  contract  shall  be  void  if  the  purchaser's  counsel  is  of 
opinion  that  a  good  title  cannot  be  made  to  the  estate(6). 

If  a  man,  having  partial  interests  in  an  estate,  chooses 
to  enter  into  a  contract,  representing  it,  and  agreeing  to 
sell  it,  as  his  own,  it  is  not  competent  to  him  afterwards 
to  say,  though  he  has  valuable  interests,  he  has  not  the  en- 
tirety ;  and  therefore  the  purchaser  shall  not  have  the  be- 
nefit of  the  contract.  For  the  person  contracting  under 
these  circumstances  is  bound  by  the  assertion  in  his  con- 
tract :  and  if  the  vendee  chooses  to  take  as  much  as  he 
can  have,  he  has  a  right  to  that,  and  an  abatement (/)• 

Therefore  in  a  case  where  the  estate  was  sold  for  twen- 
ty-one years,  and  represented  as  held  under  a  church 
lease,  usually  renewed  every  seven  years,  and  it  appeared 
that  the  seller  was  only  entitled  for  life  to  part ;  the  pur- 
chaser filed  a  bill  for  a  specific  performance  with  ar  reduc- 
tion. The  seller  insisted  that  the  purchaser  might  have  an 
option  to  put  an  end  to  the  contract,  but  that  he  (the  seller) 
ought  not  to  be  compelled  to  take  less  than  the  stipulated 
price.  The  decree,  however,  was  for  a  specific  perform- 
ance, with  a  reduction  of  the  purchase-money,  the  interest 
of  the  seller  being  less  valuable  than  it  had  been  repre- 

(c)  Attorney-general' V.  Gower,  1  Ves.  218. 

(d)  Vide  infra. 

(e)  Williams  v.  Edwards,  2  Sim.  76. 

(J)  Per  Lord  Eldon,  10  Ves.  jun.  31,  616.  The  same  doctriDe 
was  laid  down  by  his  Lordship  in  Wood  v.  GrifRth,  12  Feb.  1818  ;  and 
see  2  Yes.  jun.  439,  ace.  per  Lord  Rosslyn. 
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seated  to  the  purchaser(^).  Lord  Eldon  has  since  observed, 
that  the  consequence  of  this  decision  was,  that  if  the  lives 
should  endure  beyond  the  period  of  twenty-one  ye^s,  the 
(*)purchaser  would  have  the  premises  as  well  as  the  com- 
pensation. In  that  respect  the  case  was  new,  and  deserv- 
ed great  consideration.  The  Lord  Chancellor  added,  that 
in  a  conversation  which  he  had  with  the  Master  of  the 
Rolls,  they  inclined  to  think  it  might  be  right  upon  this  rea- 
soning, that  the  estate  was  purchased  subject  to  a  contin- 
gency affecting  its  immediate  value  ;  he  could  not  carry  it 
to  market,  he  could  do  nothing  with  it  that  would  make  it 
absolute  property  in  him  as  if  he  had  an  absolute  term  of 
twenty-one  years  ;  but  as  the  compensation  might  be  ag- 
gravated enormously,  beyond  the  actual  value,  so  it  might 
be  much  too  small,  and  the  Court  would  throw  the  chances 
together.  The  only  other  course  was  to  adopt  the  princi- 
ple of  indemnity,  either  by  taking  security,  or  laying  hold 
of  part  of  the  purchase-money,  with  a  view  to  compensa- 
tion if  the  case  should  arise,  and  that  was  open  to  this  diffi- 
culty, that  the  property  held  subject  to  the  question  of 
indemnity  remains  unsaleable,  unmarketable,  and  of  infi- 
nitely less  value  than  it  would  otherwi9e  be. 

In  a  later  case(/^),  upon  a  sale  of  leasehold  for  lives, 
the  representation  of  the  seller  was  held  to  amount  to 
this :  that  the  lessee  thereof  upon  lives,  under  a  church 
lease,  granted  the  lease  in  question,  with  covenants, 
binding  his  real  and  personal  representatives  to  procure 
renewals  to  make  the  complete  term  sold.  It  appeared, 
however,  that  the  covenant  to  renew  was  limited,  and  not 
binding  to  the  extent  mentioned,  the  estate  being  in 
settlement,  and  the  covenants  not  general.  The  pur- 
chaser  filed  a  bill  for  a  specific  performance,  with  an 
allowance.     In  effect  the  difference  was  between  a  cove- 

(g)  Dale  V.  Lister,  16  Ves.  jun.  7,  cited. 

ijh)  Milli^an  v.  Cooke,  16  Yes.  jun.  1. 
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nant  by  the  lessor  binding  all  his  assets  real  and  personal, 
and  a  covenant  which  only  bound  that  property  which 
(*)the.Jessor  might  permit  to  go  from  him  to  his  son,  who 
would  be  entitled  to  the  property  under  the  settlement. 
Lord  Eldon  felt  great  doubt  whether  that  could  be  made 
the  subject  of  a  valuation.      The   purchaser,  however, 
only  desired  an  indemnity  upon  a  real  estate ;  or  by  part 
of  the  purchase-money  to  be  kept  in  Court,  the  sellers 
receiving  the  dividends.     The  Lord  Chancellor  decreed 
a  specific  performance,  and  directed  an  inquiry  what  was 
the  difference  between  the  value  of  the  interest  actually 
sold,  and  that  represented,  and  such  difference  to  be  de- 
ducted from   the   purchase-money;     and  if  the  Master 
should  find  that  he  was  unable  to  ascertain  such  difference 
in  value,  or  if  the  purchaser  should  choose  to  take  the 
title  with  a  sufficient  indemnity,  he  might,  and  the  decree 
was  afiirmed  upon  a  rehearing. 

But  the  general  rule,  independently  of  special  circum- 
stances, is,  that  the  Court  can  neither  compel  a  purchaser 
to  take  an  indemnity  nor  a  vendor  to  give  it(t)(190). 

Although  a  purchaser  may  in  most  cases  insist  upon 
taking  the  interest  which  the  vendor  can  give  him,  yet  it 
seems  that  equity  will  not  decree  an  under-lease  on  an 
agreement  to  assign,  though  it  appear  that  the  assignment 
cannot  be  made  without  a  forfeiture  ;  for  the  defendant, 
in  agreeing  to  assign,  might  intend  to  discharge  himself 
from  covenants  to  which  he  would  continue  liable  by  the 
under-lease(A;).     This  is,  however,  a  defence  which  a 

(»)  1  Yes.  &  Beam.  255 ;  vide  posU  ch.  7 ;  Paton  v.  Brebner,  1 
Bligb,  66. 

(k)  Adod.  £.  T.  1790 ;  Fohbl.  n.  (r),  to  1  Trea.  £q.  211,  2  edit. 
See  MasoD  v.  Corder,  2  Marsb.  332, 


(190)  See  Haphum  v.  ^uld^  5  Cranch,  262.     See  also  the  opinion 

of  SPENCER,  J.  in  IVeUers  v.  Travis,  9  Johns.  Rep.  464,  465.     See 

also,  Chinn  v.  Aea/e,  1  Munf.  63.     M^ConnelPs  Heirs  v.  Dunlap*$ 

Dev.  Hardin,  41. 
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vendor  can  seldom  set  up  against  a  purchaser's  claim, 
where  the  purchaser  chooses  to  accept  an  under-lease ; 
for  an  assignee  of  a  lease  almost  invariably  covenants  to 
indemnify  his  vendor  from  the  rent  and  covenants  in  the 
(*)lease,  and  from  these  covenants  he  cannot  of  course 
discharge  himself  by  an  assignment,  any  more  than  by  an 
under-lease. 

So  it  has  been  determined  by  Lord  Redesdale,  that 
where,  at  the  time  of  the  contract,  the  purchaser  is  fully 
aware  that  the  vendor  cannot  execute  the  agreement,  and, 
consequently,  cannot  enforce  the  performance  of  it ;  there 
the  agreement  must  be  presumed  to  have  been  executed 
under  a  mistake,  and  the  purchaser  cannot  insist  upon  a 
performance  as  to  the  interest  to  which  the  vendor  may 
be  actually  entitled(/). 

And  in  a  case  where  a  tenant  for  life,  with  a  power  of 
leasing  for  twenty-one  years  at  a  rack-rent,  agreed  to 
execute  a  lease  for  twenty-one  years,  and  a  further  lease 
for  twenty-one  years  at  any  time  during  his  life,  conse- 
quently to  execute  a  lease  for  twenty-one  years,  whatever 
might  be  the  increased  value  of  the  property  at  the  time 
the  lease  should  be  granted ;  Lord  Redesdale  considered 
it  a  contract  to  act  in  fraud  of  the  power,  and  that  the 
lessee  was  not  entitled  to  a  specific  performance.  To 
obviate  this  objection,  the  lessee  offered  to  take  a  renewed 
lease  for  twenty-one  years,  if  the  lessor  should  so  long 
live ;  but  Lord  Redesdale  thought  that  this  was  one  of 
those  cases  where  the  plaintiff  had  no  right  thus  to 
qualify  the  contract  he  insisted  upon :  there  was  nothing 
in  the  case  to  show  that  satisfaction  in  the  form  of 
damages  was  not  an  adequate  remedy  for  him.  If  he 
had  been  put  into  a  situation  from  which  he  could  not 
extricate  himself,  the  defendant  might  be  called  on  to 
make  the  best  title  in  his  power,  but  nothing  could  be 

(t)  Lawreason  v.  Butler,  1  Scho.  &  Lef.  13  ^  see  Mortlock  v.  BuHer, 
19  Ve».  jun.  292. 
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more  mischievous  than  to  permit  a  person  who  knows 
(*)that  another  has  only  a  limited  power,  to  enter  into  a 
contract  with  that  other  person,  which,  if  executed,  would 
be  a  fraud  on  the  power,  and  when  that  was  objected  to, 
to  say,  "I  will  take  the  best  you  can  give  me."  A 
court  of  equity  ought  to  say,  to  persons  coming  before 
it  in  such  a  way,  '^  make  the  best  of  your  case  with  a 
jury"(mX191). 

It  should  be  observed  that  there  was  another  point  in 
the  above  cause,  and  the  decree  was  pronounced  after 
considerable  doubts.  It  seems  difficult  to  reconcile  the 
opinion  expressed  by  Lord  Redesdale  with  the  current  of 
authorities.  It  was  not  a  necessary  consequence  of  the 
contract  that  the  lease  agreed  to  be  granted  would  be  a 
fraud  on  the  power,  and  the  purchaser  was  willing  to 
take  the  interest  which  the  seller  was  enabled  to  grant 
without  risk  to  himself  or  injury  to  the  remainder-men. 

If  in  a  case  of  this  nature,  the  purchaser,  on  the  faith 
of  the  agreement,  put  himself  in  a  situation  from  which 
he  cannot  extricate  himself,  and  is  therefore  willing  to 
forego  a  part  of  his  agreement,  that  is  a  circumstance  to 
induce.a  court  of  equity  to  give  relief.  Thus,  in  a  case 
before  Lord  Thurlow,  the  incumbent  of  a  living  had, 
with  full  knowledge  of  the  title,  contracted  with  the 
tenant  in  tail,  in  remainder  after  a  life  estate,  for  the  pur- 
chase of  the  advowson,  and  on  the  faith  of  that  agree- 
ment had  built  a  much  better  house  than  he  would 
otherwise  have  done ;  th&  tenant  for  life  would  not  join 
in  suffering  a  recovery,  and  consequently  a  good  title  could 
not  be  made.  Lord  Thurlow  held,  that  as  the  purchaser 
had,  upon  the  faith  of  the  contract,  built  a  good  house 
on  the  glebe,  he  ought  to  have  the  utmost  the  vendor 
could  give  him ;  and    therefore  directed  the  vendor  to 

(m)    Harnet  v.  Yielding,  2  Scho.  &  Lef.  549  ;  vide  supra^  p.  209. 


(191)  See  Graham  v.  Hmdren^  6  Munf.  183. 
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(*)convey  a  base  fee,  by  levying  a  fine  with  a  covenant  to 
suffer  a  recovery  whenever  he  should  be  enabled  to  do  so 
by  the  death  of  the  tenant  for  life(n). 

If  the  vendor  has  granted  a  lease  of  the  estate  which 
is  void  by  force  of  a  statute,  the  Court  will  not,  on  the 
request  of  the  purchaser,  consider  the  lease  as  valid,  and 
allow  him  a  compensation  in  respect  of  it(o). 


^$t0i 


SECTION  II. 


Of  Defects  in  tfie  Quality  of  the  Estate. 


In  most  cases  on  this  head,  the  rule  "  caveat  emptar^^ 
applies,  and  therefore,  although  there  be  defects  in  the 
estate,  yet,  if  they  are  patent,  the  purchaser  can  have  no 
r€lief07X192> 

(n)  Lord  Bollingbroke's  case,  cited  1  Scho.  &  Lef.  19,  n.  (a), 
(o)  Morris  v.  Preston,  7  Yes.  jun.  547. 

(p)  See  the  introductory  Chapter ;  and  see  Lowndes  v.  Lane,  2  Cox, 
363. 

(192)  The  maxim  caveat  emptor  will  not  be  applied  against  a  purcha- 
ser, where  there  has  been  fraud  or  misrepresentation  on  the  part  of  the 
vendor.  Piingle  v.  Samuel^  1  Litt.  46.  See  Sherwood  v.  SalmoUf  6 
Day,  439.  Consistent  with  this  principle,  are  the  decisions  in  Bostwick 
V.  Letois^  1  Day,  33,  250.,  and  in  J^orton  v.  Hathaway,  1  Day,  255* 
note  cL  These  were  actions  at  law..  But  in  SAertrood  v.  Salmon,  2 
Day,  128«  which  was  also  an  action  at  law,  (See  S.  C.  ut  ntpra)  the 
principle  laid  down  in  the  text,  was  fully  recognized.  The  rule  caveat 
emptor  does  not  apply  to  sales  by  a  master,  because  he  is  considered  a« 
the  agent  of  the  parties.     Tunno  v.  Fludd,  1  M'Cord«  122. 

Imposition  and  fraud  upon  the  purchaser  by  any  wilful  misrepresen- 
tation or  concealment,  takes  the  case  out  of  the  general  rule,  and  enti- 
tles him  to  be  redressed  in  equity,  in  addition  to  and  beyond  the  cov- 
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Thus,  where  a  meadow  was  sold  without  any  notice  of 
a  footway  round  it,  and  also  one  across  it,  which  of  course 
lessened  its  value,  Liord  Rosslyn  decreed  a  specific  per- 
formance with  costs,  as  he  could  not,  he  said,  help  the 

enants  in  the  deed.  The  cases  of  Bunipus  v.  Plainer,  1  J.  Ch.  IL 
213  ;  Abbot  v,  Allen,  2  ib.  519 ;  Johnson  o.  Geer,  ib.  646  ;  Chester- 
man  17.  Gardner,  6  ib.  29  ;  and  Governeur  v,  Elmendorf,  ib.  79 ;  are 
authorities  for  this :  and  also  for  the  point,  that  a  grantee,  to  whom  pos- 
session has*  been  delivered  under  covenants  of  title  and  warranty,  can 
have  no  relief  in  equity  against  his  grantor  for  a  return  of  purchase-mo- 
ney or  security  on  account  of  a  defect  or  failure  of  title  :  because  he 
has  secured  himself  by  covenant ;  and  he  has  an  adequate  remedy  at 
law.  If  he  has  taken  no  covenants,  and  the  title  fails,  he  will  be  with- 
out remedy  in  equity,  as  well  as  at  law,  if  the  contract  were  fiiir  and 
there  be  no  fraud  in  the  case. 

The  late  case  of  Deniston  et  al,  assignees  v.  Morris  et  al,  assigneest 
2  Edw.  Ch.  R.  27.  was  thus  :  the  defendants  sold  an  estate  to  one  Sand- 
ford  with  promises  of  title  and  a  warranty.  The  latter  entered  into  pos- 
session and  made  improvements  in  buildings,  &c. :  and  then  defen- 
dants would  only  give  him  a  deed  with  covenants  as  to  their  own  acts. 
They  represented  the  title  as  good  ;  and  engaged  that  they  would  not 
transfer  the  mortgage  he  was  to  give  for  the  purchase-money  ;  sa  that 
if  the  title  failed  the  same  should  be  restored.  Sandford  sold  his  inte- 
rest to  Dickey ;  and  one  Jackson  sued  Dickey  and  recovered  having  a 
paramount  title.  Dickey  also  was  obliged  to  pay  the  mortgage  ;  the 
defendants  having  contrary  to  their  promise  transferred  it  Dickey 
failed;  and  the  complainants  as  his  assignees  sued  this  bill  alleging  that 
the  defendants  had  funds  sufficient  in  their  hands.  The  Vice  Chancellor 
observed  that,  "  the  difficulty  in  the  case  is  this ;  that  Sandford  is  not  the 
party  complaining  of  the  fraud  ;  nor,  indeed  has  he  been  injured  by  it. 
He  sold  the  property  without  fraud  and  without  covenants  for  an  ade- 
quate consideration.  According  to  the  statement  of  the  transaction  the 
vendors  became  trustees  of  that  part  of  the  purchase-money,  which  waa 
secured  by  mortgage.  An  implied  trust,  at  least,  was  created  of  the 
purchase-money  ;  and  such  an  one  as  this  court  is  bound  to  protect  and 
preserve. — If  then  there  be  a  trust  fund  and  trustees  of  it ;  for  whose 
benefit  does  it  enure  ?  The  title  was  to  be  made  satisfactory  to  Sand- 
ford and  his  assigns.  A  loss  resulted  in  the  failure  of  the  title  ;  and  this 
loss  has  been  borne  by  Dickey ;  and  he  or  those  standing  in  his  place, 
are  the  persons  entitled  to  the  benefit  of  it.  Censequently,  the  demur- 
rers which  had  been  filed  were  overruled. 
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purchaser  toko  did  not  choose  to  inquire(q).  It  was  not  a 
latent  defect.  Lord  Manners  has  said,  that  he  believed 
the  bar  was  not  very  well  satisfied  with  the  decision, 
although,  as  he  observed,  the  purchaser  was  undoubtedly 
extremely  negligent  not  to  look  at  the  estate  before  he 
purchased  it(r). 

So  a  description,  that  the  land  was  uncommonly  rich 
water  meadow,  was  held  to  be  immaterial,  although  the 
^  property  was  imperfectly  watered.  The  Court  thought 
(*)that  it  would  be  straining  the  meaning  of  the  words 
"  uncommonly  rich  water  meadow  land,''  if  it  were  not 
confined  to  the  quality  of  the  land  ;  and  in  that  sense  it 
professed  to  be  nothing  more  than  the  loose  opinion  of 
the  auctioneer  or  vendor  as  to  the  obvious  quality  of  the 
land,  upon  which  the  vendee  ought  not  to  have  placed, 
and  could  not  be  considered  to  have  placed,  any  re* 
liance(5). 

And  here  a  case(0  may  be  introduced,  where  the  sul> 
ject  of  the  contract  was  a  house  on  the  north  side  of  the 
river  Thames,  supposed  to  be  in  the  county  of  Essex,  but 
which  turned  out  to  be  in  Kent ;  a  small  part  of  which 
county  happens  to  be  on  the  other  side  of  the  river.  The 
purchaser  was  told  he  would  be  made  a  churchwarden  of 
Greenwich,  when  his  object  was  to  be  a  freeholder  of 
Essex  ;  yet  he  was  compelled  to  take  the  hodse. 

This  decision,  however,  seems  to  be  opposed  by  a  case 
before  Lord  Talbot.  An  agreement  was  entered  into  for 
the  purchase  of  a  house  for  a  coffee-house.  It  was  found 
that  a  chimney  could  not  be  made  convenient  for  a  Y:offee- 
house ;  btit  nevertheless,  the  vendor  filed  a  bill  against 
the  purchaser,  to  compel  him  to  perform  the  agreement. 
Lord  Talbot  dismissed  the  bill,  merely  because  the  tenant 

(9)  Oldfield  v«  Round,  6  Yes.  jun.  508. 

(r)  1  Ball  &  Beattj,  250 ;  and  see  Legge  v.  Croker,  t&.  506. 

(«)   Scott  v.  Hanson,  1  Sim.  13. 

(/)  Shirley  v,  Davies,  in  the  Exchequer,  6  Ves.  jun.  678,  cited. 
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would    be  obliged    to  take  it  for  a  purpose  be  did  not 
want(ti). 

But  it  may  be  remarked,  that  it  is  no  bar  to  a  specific 
performance,  that  the  conveyance  will  not  have  the  ope- 
ration which  the  vendor  thought  it  would.  Thus  where 
a  tenant  for  life  of  a  copyhold  purchased  the  reversion  in 
the  hope  of  extinguishing  contingent  remainders,  and 
afterwards  finding  that  the  conveyance  would  not  affect 
the  remainders,  brought  a  bill  to  be  relieved  against  the 
(*)security  which  he  had  given  for  the  purchase-money ; 
the  Court  gave  him  his  option  either  to  pay  the  principal, 
interest  and  costs,  or  to  have  his  bill  dismissed  with 
c6sts(ar)^ 

So  in  a  case  where,  under  the  legal  construction  of  the 
terms  of  an  agreement  for  a  lease,  the  option  to  determine 
the  lease  was  in  the  lessee  only,  and  it  was  argued  against 
a  specific  performance,  that  this  was  contrary  to  the  inten- 
tion, the  Master  of  the  Rolls  said  that  a  specific  perform- 
ance of  a  written  agreement  cannot  be  denied  because 
the  meaning  of  the  parties  does  not  appear(y). 

But  where  a  vendor  gives  a  false  description  of  the 
estate,  the  purchaser  may  at  law  rescind  the  contract(193). 
As  where  before  the  Reform  Act  an  estate  was  stated  to 
be  but  one  mile  from  a  borough  town,  and  it  turned  out  to 
be  between  three  and  four,  the  contract  was  held  to  be 
voidable  by  the  plirchaser(2).     And  the  same  rule  must 


(u)  1  Russ.  &  Myl.  128;  1  Yes.  307;  and  see  18  Yes.  jun.  78. 

(x)  Mildmaj  o.  Huogerford,  2  Yem.  243. 

{y)  Price  v.  Djer,  MS.,  Rolls  ;  S.  C.  17  Yes.  jun.  366. 

(z)  Duke  of  Norfolk  v.  Worthy,  1  Camp.  Ca.  337 ;  vide  suprOj  p. 

42;  and  see  Fenton  r.  Browne,  14  Yes.  jun.  144  ; v.  Christie,  1 

Salk.  28,  by  Evans  ;  Trower  v.  Newcombe,  3  Mer.  704. 


(193)  See  Shertoood  v.  Salmon^  5  Day,  439.  S.  C.  at  law.  2  Day, 
128.  See  also,  Bostwick  v.  Lewis,  1  Day,  33,  250.  J^orton  v.  Hath- 
away, 1  Day,  255.  note  d, 
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prevail  in  equity  where  the  misdescription,  as  in  this  case, 
is  not  from  the  nature  of  it  a  subject  of  compensation. 

So  in  a  case  where  the  estate  was  described  to  have 
lately  undergone  a  thorough  repair,  whereas  it  was  in  a 
complete  state  of  ruin,  and  ordered  to  be  pulled  down  by 
the  district  surveyor,  the  purchaser  was  allowed  to  rescind 
the  contract(a).  And  where  the  state  of  the  repairs 
was  fisilsely  represented  by  the  seller,  knowing  that  the 
house  bad  the  dry-rot,  without  communicating  that  fact 
to  the  purchaser,  upon  a  bill  filed  by  the  seller,  a  specific 
performance  was  decreed,  with  a  compensation  to  the 
purchaser(6). 

(*)So  where  the  purchaser  of  a  leasehold  house  was 
aware  of  the  ruinous  state  of  the  premises,  but  no  mention 
was  made  at  the  sale  by  auction  of  a  notice  to  repair  given 
to  the  vendor  by  the  lessor,  on  the  day  before  the  sale, 
under  which  the  lessor  re-entered  and  evicted  the  pur* 
chaser,  he  (the  purchaser)  was  permitted  to  recover  the 
deposit  from  the  auctioneer,  on  the  ground  that  in  such 
transactions  good  faith  was  most  essentia],  and  the  vendor 
or  his  agent  was  bound  to  communicate  to  the  vendee,  the 
fact  of  such  notice(c). 

Again,  where  a  person  for  whose  life  the  property  was 
held,  was  described  to  be  a  very  healthy  gentleman,  and 
in  another  passage  a  healthy  gentleman,  and  'the  sellers 
had  shortly  before  the  sale  insured  the  life  at  a  sum  ex- 
ceeding the  highest  rate  charged  for  a  healthy  life  of  the 
same  age,  the  bill  of  the  sellers  for  a  specific  performance 
was  dismissed  with  costs((I). 

But  if  the  purchaser  knew  that  the  description  was 

(a)  Loyes  o.  Rutherford,  K.  B.  16  May  1809. 
(i)  Grant  v.  Munt,  Coop*  173. 

(c)  Stevens  r.  Adamson,  2  Stark.  422. 

(d)  Brealey  v.  Collins,  1  You.  317. 
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false,  he  cannot,  it  seems,  take  advantage  of  it  either  at 
law  or  in  equity(194). 

Thus,  in  a  case  before  Sir  William  Grant(c),  where 
an  estate  was  described  as  being  within  a  ring  fence,  it 
appeared,  that  the  estate  was  intersected  bj  other  lands, 
and  did  not  answer  the  description,  but  that  the  pur- 
chaser knew  th^  situation  of  the  estate ;  his  Honor  (after 
expressing  a  doubt  whether  such  an  objection  was  a  sub- 
ject of  compensation,  as  it  was  not  certain  that  a  precise 
pecuniary  value  could  be  set  upon  the  difference  between 
a  farm  compact  in  a  ring  fence,  and  one  scattered  and 
dispersed  with  other  land),  said,  that  the  purchaser  was 
clearly  excluded  from  insisting  upon  that  as  an  objection 
to  complete  the  contract.  He  saw  the  farm  before  he 
(*)purchased ;  he  had  lived  in  the  neighborhood  all  his 
life.  This  variance  was  the  object  of  sense ;  he  must 
have  known  whether  the  farm  did  lie  in  a  ring  fence  or 
not ;  and  upon  the  same  ground,  that  the  purchaser  could 
not  get  rid  of  the  contract  on  account  of  the  difference  in 
the  description  of  the  farm,  his  Honor  determined  he 
could  not  be  entitled  to  compensation.  If  a  compensa- 
tion was  given  to  him,  he  would  get  a  double  allowance ; 
for  if  he  had  knowledge  that  what  he  proposed  to  pur- 
chase did  not  answer  the  description,  it  must  be  taken 
that  he  bid  so  much  the  less. 

This  case,  we  observe,  went  a  step  farther  than  either 
the  case  before  the  Court  of  Exchequer,  or  that  before 
Lord  Rosslyn,  in  neither  of  which  was  there  any  warranty 

(e)  Dyer  v.  Hargrave,  10  Yes.  jun.  505. 

(144)  A  purchaser  of  land,  being  informed  of  defects  in  the  vendoi's 
title,  and  agreeing,  nevertheless,  to  pay  interest  on  the  purchase  money, 
from  a  certain  day,  shall  not  be  relieved  from  the  payment  of  it,  on  the 
ground  that  he  could  not  get  possession  of  part  of  the  land,  which  he 
knew,  at  the  time  of  entering  into  the  Agreement,  was  held  by  another 
person.     Mayo  v.  Percdl,  3  Munf.  243. 
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or  false  description.  But  in  this  case  it  was  expressly 
stated,  that  the  whole  estate  was  within  a  ring  fence ; 
but  the  Master  of  the  Rolls  thought  that  circumstance 
immaterial,  as  the  purchaser  knew  the  description  was 
false  ;  and  his  Honor  appears  to  have  grounded  his  deci- 
sion on  the  doctrine,  that  even  at  law  a  warranty  is  not 
binding  where  the  defect  is  obvious,  and  put  the  cases  of 
a  horse  with  a  visible  defect,  and  a  house  without  a  roof 
or  windows  warranted  as  in  perfect  repair. 

But  where  a  particular  description  is  given  of  the 
estate,  which  turns  out  to  be  false,  and  the  purchaser 
cannot  be  proved  to  have  had  a  distinct  knowledge  of 
the  actual  state  of  the  subject  of  the  contract,  he  will  be 
entitled  to  a  compensation,  although  he  may  be  com- 
pelled to  perform  the  contract. 

Thus,  in  the  case  before  the  Master  of  the  Rolls,  the 
particular  described  the  house  as  being  in  good  repair, 
and  the  farm  as  consisting  of  arable  and  marsh  land,  in 
a  high  state  of  cultivation.  It  appeared,  however,  that 
the  house  was  not  in  good  repair,  and  that  the  land  was 
not  in  a  high  state  of  cultivation.  The  judgment  contains 
(*)the  facts  of  the  case,  and  is  highly  satisfactory.  His 
Honor  said,  ^^  These  objections  are  such  as  a  man  may 
have  an  indistinct  knowledge  of,  and  he  may  have  some 
apprehension  that,  in  those  respects,  the  premises  do  not 
completely  correspond  with  the  description,  and  yet  the 
description  may  not  be  so  completely  destroyed  as  to  pro- 
duce any  great  difference  in  his  offer.  As  to  the  marsh 
land,  it  is  very  uncertain,  whether,  by  any  view,  it  was 
possible  for  him  to  judge  of  that.  It  is  stated  by  mamy 
witnesses,  that  the  season  of  the  year  was  just  at  the 
breaking  of  a  frost,  and  represented  that  no  man  could,  at 
that  time,  say  whether  the  land  was  well  or  ill  cultivated. 
So  he  may  have  seen  some  trifling  defects  in  the  house, 
and  might  not  intend  to  make  the  objection,  if  they  turned 
out  to  be  nothing  more  than  they  appeared  upon  the  sur- 
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face.  He  might  consider  them  too  trivial,  and  not  mean 
to  claim  compensation  for  an  objection  so  insignificant. 
But  afterwards,  when  he  came  to  examine,  according  to 
this  evidence,  he  discovered  that  the  house  was  materially 
defective,  and  very  much  out  of  repair.  Admitting  that 
he  might,  by  minute  examination,  make  that  discovery, 
he  was  not  driven  to  that  examination ;  the  other  party 
having  taken  upon  him  to  make  a  representation :  other- 
wise he  would  be  exonerated  from  the  consequence  of 
that  in  every  case  where,  by  minute  examination,  the  dis- 
covery could  be  made.  The  purchaser  is  induced  to  make 
a  less  accurate  examination  by  the  representation,  which 
he  had  a  right  to  believe.  This  purchaser,  therefore,  is 
entitled  to  compensation  for  the  defects  of  the  house,  and 
the  cultivation  of  the  marsh  land.'' 

But  notwithstanding  that  the  foregoing  case  has  estab- 
lished, that  the  repairs  necessary  to  a  house  are  a  subject 
of  compensation,  although  the  house  is  described  to  be  in 
good  repair,  yet  his  Honor  seemed  to  admit,  that  if  the 
purchaser  wanted  possession  of  the  house  to  live  in  at 
(*)a  given  period,  by  which  time  the  repairs  could  not  be 
completed,  he  ought  not  to  be  bound  to  complete  the 
contract(^. 

Where  the  defect  is  a  IcUent  one,  and  the  purchaser 
cannot  by  the  greatest  attention  discover  it,  if  the  vendor 
be  aware  of  it,  and  do  not  acquaint  the  purchaser  with 
the  fact,  he  may  set  aside  the  contract  at  law,  although 
he  bought  the  estate  with  all  fauUs(g) ;  and  equity  will 
not  enforce  a  specific  performance(A). 

«This  was  decided  at  law,  by  Lord  Kenyonat  nisipriusj 
upon  the  sale  of  a  ship.  It  was  insisted,  for  the  seller, 
that  the  rule  caveat  emptor  applied ;  but  Lord  Kenyon 

(/)  Vide  infra,  ch.  8. 

(g)  Mellish  V.  Motteux«  Peake's  Ca.  115. 

(h)  Oldfield  V,  Round,  6  Yes.  jun.  608. 
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said,  that  there  are  certain  moral  duties,  which  philoso- 
phers have  called  duties  of  imperfect  obligation^  such  as 
benevolence  to  the  poor,  and  many  others,  which  courts 
of  law  do  not  enforce.  But  in  contracts  of  all  kinds,  it 
is  of  the  highest  importance  that  courts  of  law  should 
compel  the  observance  of  honesty  and  good  faith.  This 
was  a  latent  defect,  which  the  plaintiffs  could  not,  by  any 
attention  whatever,  possibly  discover ;  and  which  the  de- 
fendants knowing  of,  ought  to  have  disclosed  to  the  plain- 
tiffs. The  terms  to  which  the  plaintiffs  acceded,  of  taking 
the  ship  with  all  faults,  and  without  warranty,  must  be 
understood  to  relate  only  to  those  faults  which  the  plain- 
tifis  could  have  discovered,  or  which  the  defendants  were 
unacquainted  with. 

In  a  late  case(t),  the  same  point  arose  before  Lord 
Ellenborough  at  nisi  prius ;  but  ultimately  it  was  not  ne- 
cessary to  decide  it.  Lord  Kenyon's  decision  was  cited. 
Lord  Ellenborough  said,  that  he  could  not  subscribe  to 
(*)the  doctrine  of  that  case,  although  he  felt  the  greatest 
respect  for  the  authority  of  the  Judge  by  whom  it  was 
decided.  Where  an  article  is  sold  with  all  faults^  he 
(Lord  Ellenborough)  thought  it  was  quite  immaterial  how 
many  belonged  to  it  within  the  knowledge  of  the  seller, 
unless  he  used  some  artifice  to  disguise  them^  and  to  prevent 
their  being  discovered  by  the  purchaser.  The  very  object 
of  introducing  such  a  stipulation  is,  to  put  the  piirchaser 
on  his  guard,  and  to  throw  upon  him  the  burthen  of  ex- 
amining all  faults,  both  secret  and  apparent.  A  man  may 
be  possessed  of  a  horse  he  knows  to  have  many  faults, 
and  wish  to  get  rid  of  him,  for  whatever  sum  he  would 
fetch.  He  desires  his  servant  to  dispose  of  him ;  and, 
instead  of  giving  a  warranty  of  soundness,  to  sell  him 

(ft)  Baglehole  v.  Walters,  3  Camp.  Ca.  154.     See  1  Ball  &  Beatty, 

615.     Early  v.  Garrett,  9  Barn.  &  Cress.  928 ;  4  Man.  &  Rjl.  687, 

S.  C. 
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toith  all  faults.  Having  thus  laboriously  freed  himself 
from  responsibility,  is  he  to  be  liable,  if  it  be  afterwards 
discovered  that  the  horse  was  unsound  ?  Why  did  not 
the  purchaser  examine  him  in  the  market  when  exposed 
to  sale  ?  By  acceding  to  buy  the  horse  with  all  faults,  he 
takes  upon  himself  the  risk  of  latent  or  secret  faults,  and 
calculates  accordingly  the  price  which  he  gives.  It  would 
be  most  inconvenient  and  unjust  if  men  could  not,  by 
using  the  strongest  terms  which  language  affords,  obviate 
disputes  concerning  the  quality  of  the  goods  which  they 
sell.  In  a  contract  such  as  this,  his  Lordship  thought 
there  was  no  fraud,  unless  the  seller,  by  positive  means, 
renders  it  impossible  for  the  purchaser  to  detect  latent 
faults ;  and  he  made  no  doubt,  that  this  would  be  held  as 
law  when  the  question  should  come  jto  be  deliberately 
discussed  in  any  court  of  justice.  • 

In  a  still  later  case,  upon  the  sale  of  a  ship,  the  parti- 
cular stated,  amongst  other  things,  that  the  hull  was  nearly 
as  good  as  when  launched.  And  after  stating  when  she 
was  to  be  seen,  added,  '^  with  all  faults  as  they  now  lie.^' 
Then  followed  an  inventory  of  the  stores,  to  which  the 
(*)following  declaration  was  added,  ^^  the  vessel  and  her 
stores  to  he  taken  with  all  faults  as  they  now  lie,  without 
any  allowance  for  weight,  length,  quality,  or  any  defect 
whatsoever. '^^  The  ship  was  quite  unseaworthy.  She  be- 
longed to  undejwriters  to  whom  she  had  been  abandon- 
ed. The  agents  for  the  sale  must  have  known  her  defects, 
and  she  was  kept  constantly  afloat,  so  that  her  defects  could 
not  be  discovered.  The  person  who  framed  the  particu- 
lar had  not  examined  the  vessel(A:)(196),  Mansfield,  C.  J. 
said  that  these  words  were  very  large,  to  exclude  the 
buyer  from  calling  upon  the  seller  for  any  defect  in  the 
thing  sold,  but  if  the  seller  was  guilty  of  any  positive 

(k)  Schneider  v.  Heath,  3  Camp.  €a.  506. 


(195)  See  Dyer  v.  Letpis,  7  Mass.  Rep.  284. 
(*315) 


OP  THE  ESTATE.  379 

fraud  in  the  sale,  these  words  will  not  protect  him.  There 
might  be  such  fraud  either  in  a  false  representation,  or  in 
using  means  to  conceal  such  defect.  He  thought  the 
particular  was  evidence  here  by  way  of  representation, 
that  states  the  hull  to  be  nearly  as  good  as  when  launched, 
and  that  the  vessel  required  a  most  trifling  outfit.  Now, 
wa*s  this  true  or  false  ?  If  false,  it  was  a  fraud,  which 
vitiates  the  contract.  What  was  the  fact  ?  The  hull  was 
worm-eaten,  the  .keel  was  broken,  and  the  ship  could  not 
be  rendered  seaworthy  without  a  most  expensive  outfit. 
The  agent  says,  that  he  framed  this  particular  without 
knowing  any  thing  of  the  matter.  But  it  signifies  nothing 
whether  a  man  represents  a  thing  to  be  different  from 
what  'he  knows  it  to  be,  or  whether  he  makes  a  repre- 
sentation which  he  does  not  know  at  the  time  to  be  true 
or  false,  if,  in  point  of  fact,  it  turns  out  to  be  false.  But, 
besides  this,  it  appears  here  that  means  were  taken 
fraudulently  to  conceal  the  defects  in  the  ship's  bottom. 
These  must  have  been  known  to  the  captain,  who  was  to 
be  considered  the  agent  of  the  owners,  and  he  evidently, 
(*)to  prevent  their  being  discovered  by  persons  disposed  to 
bid  for  her,  removed  her  from  the  ways  where  she  lay 
dry,  and  kept  her  afloat  in  the  dock  till  the  sale  was  over. 
Therefore,  consistently  with  the  decided  cases  upon  this 
subject,  the  learned  Judge  was  of  opinion,  that  the.  pur- 
chaser was  entitled  to  recover  back  his  deposit. 

In  a  case  which  occurred  a  few  months  before,  upon 
the  sale  of  a  ship,  where  the  Court  held  that,  in  point  of 
fact,  there  was  no  fraud,  Mr.  Justice  Heath  said,  that  the 
meaning  of  selling  "  with  all  faults"  is,  that  the  purchaser 
shall  make  use  of  his  eyes  and  understanding  to  discover 
what  faults  there  are.  He  admitted  that  the  vendor 
was  not  to  make  use  of  any  fraud  or  practice  to  conceal 
faults.  The  learned  Judge  adhered  to  the  doctrine  of 
Lord  Ellcnborough,  above  stated,  without  any  difficulty. 
Mr.  Justice  Chambrc  held,  there  must  be  evidence  of 
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fraud  to  enable  the  Court  to  depart  from  the  written 
agreement.  Mr.  Justice  Gibbs  agreed  with  Lord  Ellen- 
borough's  doctrine.  Even  if  there  had  been  a  represen- 
tation it  would  not  have  availed.  He  held,  that  if  a  man 
brought  him  a  horse,  and  made  any  representaion  what- 
ever of  his  quality  and  soundness,  and  afterwards  they 
agreed  in  writing  for  the  purchase  of  the  horse,  that 
shortened  and  corrected  the  representations,  and  whatso- 
ever terms  were  not  contained  in  the  contract  would  not 
bind  the  seller.  But  the  learned  Judge  agreed  that 
fraud  would  not  be  done  away  by  the  contract,  and  he 
mentioned  the  case  of  a  sale  of  a  house,  where  the  seller 
being  conscious  of  a  defect  in  a  main  wall,  plastered  it  up 
and  papered  it  x>ver,  and  it  was  held  that  as  the  seller  had 
expressly  concealed  it,  the  purchaser  might  recover(/). 
(*)As  the  law  now  stands,  unless  there  be  actual  fraud, 
the  written  contract  cannot  be  avoided  (I). 

But  the  ground  and  basis  of  an  action  in  a  case  of  this 
nature,  for  recovery  of  a  deposit,  where  the  contract  is  in 
fieri ;  or  of  damages,  where  the  contract  is  actually  exe- 
cuted, is  the  scienter ;  and,  therefore,  if  the  vendor  was 
not  aware  of  the  defect,  he  will  not  be  answerable  for  it. 
Nor  will  trifling  defects  be  a  sufficient  foundation  for  such 
an  action. 

Thus,  in  a  case(m)  where  a  purchaser  brought  an  ac- 
tion against  a  vendor,  to  recover  damages  for  having  sold 
him  a  house,  knowing  it  had  the  dry-rot ;  it  appeared, 
that  the  house  was  situated  in  a  clayey  soil,  and  that  the 
floor  lay  ne^r  the  ground,  by  which  some  of  the  timbers 
had  rotted  ;  but  the  vendor  was  not  aware  of  the  defects, 
and  the  purchaser  was  nonsuited.     Lord  Kenyon  said, 

(I)  Pickering  u.  Dowson,  4  Taunt.  779.     See  Jones  c.  Bowden,  ih. 
847 ;  Shepherd  v.  Kain,  3  Barn.  &  Aid.  240. 
(m)  Bowles  v.  Atkinson,  N.  P.  MS. 

(I)  As  to  concealment  of  defects  of  title,  see  fosU 
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the  circumstances  that  had  been  proved  in  this  case  might 
be  described  by  a  word  that  was  used  by  one  of  the 
witnesses ;  they  were  mere  bagatelles.  If  these  small 
circumstances  were  to  be  the  foundation  of  an  action, 
every  house  that  was  sold  would  produce  an  action.  If 
a  broken  pane  of  glass  that  might  be  found  in  a  garret 
window,  perhaps,  had  not  been  described  by  the  seller,  it 
would  be  ground  of  an  action.  If  he  was  to  consider 
himself  as  a  witness  in  the  cause,  he  could  say  he  had 
met  with  something  of  this  kind,  and  he  never  thought 
himself  imposed  upon,  because  now  and  then  some  rotten 
boards  and  rotten  joists  might  be  found  about  a  house. 
Besides,  there  was  no  imposition,  no  mala  fides  in  this 
case. 

Although  the  purchaser  might,  with  proper  precaution, 
(*)have  discovered  the  defect ;  yet  if,  during  the  treaty, 
the  vendor  industriously  conceal  the  fact,  equity  will  not 
assist  him. 

Thus,  upon  a  suit  for  a  specific  performance,  the  de- 
fence was,  that  the  estate  was  represented  to  the  defend- 
ant as  clearing  a  net  value  of  90/.  per  annum,  and  no 
notice  was  taken  to  him  of  the  necessary  repair  of  a  wall 
to  protect  the  estate  from  the  river  Thames,  which  would 
be  an  out-going  of  50/.  per  annum.  And  it  appearing, 
upon  evidence,  that  there  had  been  an  industrious  con- 
cecUfnent  of  the  circumstances  of  the  wall  during  the 
treaty,  the  Lord  Chancellor  dismissed  the  bill,  but  with- 
out costs(n). 

And  here  a  case  may  be  mentioned,  where  an  estate 
appeared  to  be  subject  to  a  right  of  entry  to  dig  for  mines ; 
the  purchaser  did  not  object  to  the  title  on  this  ground, 
but  insisted  upon  a  specific  performance  with  a  compen- 
sation, which  was  accordingly  decreed(o). 

(n)  Shirley  v.  Strattoo,  1  Bro.  C.  C.  140. 
(o)  Seaman  v.  Vawdrey,  16  Yes.  jun.  890. 
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SECTION  III. 


Of  Defects  in  the  Quantity  of  the  Estate. 


If  a  purchaser  of  an  estate  thinks  he  has  purchased 
bona  fide  a  part  which  the  vendor  thinks  he  has  not  sold, 
that  is  a  ground  to  set  aside  the  contract,  that  neither 
party  may  be  damaged  ;  because  it  is  impossible  to  say, 
one  shall  be  forced  to  give  that  price  for  part  only  which 
he  intended  to  give  for  the  whole ;  or  that  the  other  shall 
be  obliged  to  sell  the  whole  for  what  he  intended  to  be 
the  price  of  part  only(/7).  Upon  the  other  hand,  if  both 
(*)understood  the  whole  was  to  be  conveyed,  it  must  be 
conveyed.  But  again,  if  neither  understood  so,  if  the 
buyer  did  not  imagine  he  was  buying  any  more  than  the 
seller  imagined  he  was  selling  the  part  in  question,  then 
a  pretence  to  have  the  whole  conveyed  is  as  contrary  to 
good  faith  on  his  side,  as  a  refusal  to  sell  would  be  in 
the  other  case(9)(197). 

If  an  estate  be  sold  at  so  much  per  acre,  and  there  is 
a  deficiency  in  the  number  conveyed,  the  purchaser  will 
be  entitled  to  a  compensation,  although  the  estate  was 
estimated  at  that  number  in  an  old  survey(r)(198).    • 

(p)  See  13  Yes.  jun.  427 ;  and  see  Higgioson  «.  Clowes,  15  Yes. 
jun.  616,  stated,  as  to  this  point,  <t^a,  p.  38. 

{q)  Per  Lord  Thurlow.  See  1  Yes.  jun.  211 ;  and  see  6  Yes.  jun. 
339. 

(r)  Sir  Cloudesley  Shovel  «.  Began,  2  £q.  Ca.  Abr.  688,  pi.  I. 


(197)  See  J^dson  v.  MaUheios^  2  Hen.  &  Munf.  164. 

(198)  Sec  Quesnd  v.  fVoodlief,  2  Hen.  &  Munf.  173.  in  note.  JO- 
life  V.  Hitcj  1  CalJ,  301.  J^elaon  v.  CarringtathA  Munf.  332.  Carter 
V.  Campbell^  Gilmer,  159. 
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The  rule  is  the  same,  though  the  land  is  neither  bought 
nor  sold  professedly  by  the  acre ;  the  presumption  is,  that 
in  fixing  the  price,  regard  was  had  on  both  sides  to  the 
quantity  which  both  suppose  the  estate  to  consist  of. 
The  demand  of  the  vendor,  and  the  oflTer  of  the  purchaser, 
are  supposed  to  be  influenced  in  an  equal  degree  by  the 
quantity,  which  both  believe  to  be  the  subject  of  their 
bargain.  The  general  rule  therefore  is,  that  where  a 
misrepresentation  is  made  as  to  the  quantity,  though 
innocently,  the  right  of  the  purchaser  is  to  have  what  the 
vendor  can  give,  with  an  abatement  out  of  the  purchase- 
money,  for  so  much,  as  the  quantity  falls  short  of  the 
representation(5)(l  99). 

But  where  the  lands  in  a  conveyance  are  mentioned  to 
contain  so  many  acres  by  estimaiion^  or  the  words  ^'  more 
or  less"  are  added,  if  there  be  a  small  portion  more  than 
the  quantity  ,  the  vendor  cannot  recover  it ;  and  if  there 
be  a  small  quantity  less,  the  purchaser  cannot  obtain  any 
compensation  in  respect  of  the  deficiency (^)«  Indeed, 
(^)a  case  is  said  to  have  been  decided,  where  a  man  con- 
veyed his  land  by  the  quantity  of  one  hundred  acres, 
were  it  more  or  less,  and  it  was  not  above  sixty  acres ; 
but  the  purchaser  had  no  relief,  because  it  was  his  own 
laches(w)(200). 

(«)  Hill  V.  Buckley,  17  Yes.  394,  fer  Sir  William  Grant. 

(0  Twyford  v.  Warcup,  Finch,  310.  See  Marquis  of  Townshend 
V.  Stangroom,  6  Yes.  jun.  328 ;  Rushworlh's  case,  Clay.  46 ;  Neale  v. 
Parkin,  1  Esp.  Ca.  229. 

(ti)  Anon.  2  Freem.  106. 

(199)  See  Waters  v.  TVaviSf  9  Johns.  Rep.  465.  on  appeal.  And 
where  there  is  a  great  deficiency  in  the  quantity  of  land,  the  purchaser 
is  entitled  to  have  the  contract  rescinded  t»  toto.  Glover  v.  Smitlh  1 
Des.  433.     See  also,  Peay  v.  BriggSy  2  Rep.  Con.  Ct.  100. 

(200)  In  Q^eme^  v.  fVoodtief,  2  Hen.  ^  Munf.  173,  174;  in  note, 
the  court  say,  that  the  words ''  more  or  less,"  inserted  in  a  deed,  "  should 
he  restricted  to  a  reasonable  or  usual  allowance  for  small  errors  in  sur- 
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That  however  was  the  case  of  an  actual  conveyaiice. 
Where  the  contract  rests  in  fieri j  the  general  opinion  has 

veys,  and  for  variations  in  instruments."  See  Smith  v«  Evans^  6  Bion* 
102.  GranUand  v.  Wight,  2  Munf.  179.  Jollife  v.  Hite,  1  Call,  301. 
Mann  4r  Tolet  v.  Pearson^  2  Johns.  Rep.  37.  Snato  v.  Che^mant  1 
Root,  628.  Howe$  v.  Barker,  3  Johoii.  Rep.  506.  Powell  v.  Clark^ 
5  Mass.  Rep.  365.  Howe  v.  Baes,  2  Mass.  Rep.  380.  Jackson  y. 
i^amn^er,  15  Johns.  Rep.  471.  Jackson  v.  Defendorf,  1  Caines' 
Rep.  493.  Thomas  v.  Perry,  1  Peters'  Rep.  49,  58.  Dayne  v.  King, 
1  Teates,  322.  Boar  y.  JVf 'CormtcA;,  1  Serg.  &  Rawle,  166.  Fleet  y. 
Hawkins,  6  Munf.  188.  Pringle  y.  Witten's  Exrs.  1  Bay,  259.  Gray 
y.  jEfotidAnWon,  1  Bay,  278.  fVainwright  v.  jRead,  1  Dea.  573.  Jones* 
Dey.  y.  Carter,  4  Hen.  &  Munf.  184.  HuU  y.  Ciinntn^^m'<  £xr.  1 
Munf.  330,  335,  336. 

''In   a  conveyance  of  land  by  deed,  in  which  the  land  is  cer- 
tainly bounded,  it  is  very  immaterial,  whether  any  or  what  quantity  is 
expressed  :  for  the  description  by  the  boundaries  is  conclusive.     And 
when  the  quantity  is  mentioned  in  addition  to  a  description  of  the  boun* 
daries,  without  any  express  covenant  that  the  land  contains  that  quan- 
tity, the  whole  must  be  considered  as  mere  description.     (Per  Parsonfl, 
C.  J.  5  Mass.  155  ;  S.  P.  in  Large  v.  Penn,  6  S.  &  R.  488.)     In  the 
latter  case  cited  in  which  the  plaintiff  sued  the  defendant  for  breach  of 
covenant,  it  appeared  that  the  deed  described  the  land  as  '*  containing 
two  acres  and  three  quarters  of  an  acre,  being  the  lot  mentioned  in  a 
plan  or  map  of  land  (number  18,  R.  M.  Penn,)  and  which,  upon  a  par- 
tition and  division  of  the  said  W.  M.,  was,  inter  alia,  allotted  and  as- 
signed unto  the  said  R.  and  M.  Penn,  her  heirs  and  assigns  forever." 
And  then  followed  a  special  covenant  of  warranty  in  the  usual  form. 
The  question  being  whether  there  was  a  covenant  that  the  quantity  of 
land  should  amount  to  two  acres  and  three  quarters  ?     The  court  held, 
that  there  was  not.    It  is  the  boundaries  to  which  the  grantee  must  look ; ' 
he  has  a  right  to  all  the  land  within  them :  and  the  qufuatity  is  intro- 
duced, not  by  way  of  covenant,  but  of  description. 

So,  in  Davis  et  al.  v.  Rainsford,  17  Mass.  R.  207,  Wilde,  J.  in  de- 
livering the  opinion  of  the  court  said—*'  no  rule  of  law  can  be  more 
firmly  established,  than  that  whenever,  in  the  description  of  land  con- 
veyed by  deed,  known  monuments  are  referred  to  as  boundaries,  thej 
must  govern;  althou^  neither  coursest  nor  distances,  n<Hr  the  com- 
puted contents,  correspond  with  such  boondaries.  But  this  fundamen- 
tal rule  in  the  construction  of  deeds  is  not  inflexible,  but  like  other  rules 
of  law,  it  must  sometimes  yield  to  exceptions.  The  reason  why  mon- 
uments are  to  govern  the  courses  and  distances  in  a  deed,  is  that  the 
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been  that  the  purchaser,  If  the  quantity  be  considerably 
less  than  it  was  stated,  will  be  entitled  to  an  abatement, 

former  are  less  liable  to  mistakes.  When  the  reason  of  the  rule  ceases, 
the  rule  is  not  to  be  opplied.  When  lines  are  laid  down  on  a  map  or 
plan,  and  are  referred  to  in  a  deedj  the  courses,  distances,  and  other 
particulars  appearing  on  such  plan,  are  to  be  as  much  regarded  as  the 
true  description  of  the  land,  as  thej  would  be,  if  expressly  recited  in  the 
deed.  This  is  a  familiar  rule  of  construction  in  all  those  cases,  where- 
in no  other  description  is  given  in  the  title  deeds,  than  the  number  of 
the  lot  on  a  surrejor's  plan  of  a  township  or  other  large  tract  of  ]and. 

The  land  in  question  was  conveyed  to  the  plaintiffs  at  the  time  they 
were  about  erecting  a  store  ;  and  it  was  stipulated  in  the  deed,  that  the 
southwardly  wall  of  the  store  should  be  placed  exactly  on  the  line  lost 
mentioned  in  the  description  of  the  land  conveyed.     The  store  was  ac- 
cordingly erected,  and  the  souUiwardly  wall  was  placed    as  it  now 
fltands,  in  conformity  to  the  admeasurement^  and  to  the  plan,  no  objec- 
tion being  then  made  to  its  position  by  the  grantor.     This  wall,  when 
built,  was^a  monument;  and  it  was  referred  to  in  the  deed,  although  it 
was  not  at  that  time  erected.     This  part  of  the  case  is  similar  to  the 
case  of  Makepeace  v.  Bancroft,  12  Mass.  469,  excepting  the  wall  kk 
that  case  did  not  exactly  coincide  with  the  line,  as  described  in  the  deed ; 
and  in  the  case  before  us  it  does.     The  case  last  cited  was  thu&— «*'  a 
certain  piece  of  land  in  G.  measuring  on  W.  street  32^  feet^  and  keep- 
ing the  same  width  70  feet  back  to  another  way,  with  all  the  privileges 
and  appurtenances  to  the  said  lot  belonging,  meaning  to  convey  thereby 
the  same  lot  which  was  conveyed  to  the  said  grantor  by  M'Neil,  by  his 
deed  dated,  &c.,  including  one  half  of  the  brick  wall  mentioned  in  the 
deed  last  aforesaid."     The  plaintiff  sued  for  breach  of  covenant  lA  re- 
spect to  one  half  the  brick  walU  widi  the  land  under  the  same ;  there 
being  no  question  as  to  the  residue.     It  appeared  at  the  trial,  which  was 
had  before  Jackson,  J.,  that  one  Porter  was  seized  of  this  lot,  and  also 
of  another  lot  adjoining.     He  conveyed  ih%%  to  R.,  and  the  other  to  one 
W.,  who  conveyed  to  S.     Then  R.  and  S.  agreed  to  exchange  lots  and 
by  direction  of  the  latter  the  former  conveyed  to  Neil.     At  the  time  of 
&e  conveyance  by  P.,  he  owned  a  ^rd  lot  on  which  was  a  brick  house ; 
and  the  deed  to  W.  included  one  half  of  the  wall  of  that  bouse.     R.  in- 
-  tending  to  build  on  the  lot  he  received  from  S.  in  exchange  says  in  the 
deed  to  Neil  '^  I  do  also  convey  to  said  Neil  the  one  half  of  a  briefc 
wall  that  I  hereby  engage  to  erect  on  the  adjoining  lot  now  owned  by 
S.,  which  the  said  S«  is  this  day  to  convey  to  me.'*     S.  conveyed  to  R« 
one  half  the  wall  of  the  house  aforesaid ;  and  R.  undertaking  to  convay 
to  the  said  appointee  of  S.  one  half  of  the  wall  which  he  was  to  build. 
70L.   I.  49  « 
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although  the  agreement  contain  the  words  more  or  lessy 
or  by  €stimation(x). 

(x)  Hill  r,  Buckley,  17  Ves.  394. 


But  the  wall  of  the  house  afterwards  built  by  R.  was  built  wholly  on 
R.'s  lot  contrary  to  his  intention,  which  was  to  place  one  half  of  the 
wall  adjoining  to  Neil  on  his  lot-  The  latter  conveyed  to  defendant  re^ 
ferring  to  R.'s  deed  and  "including  the  one  half  of  the  brick  wall  men- 
tioned in  said  deed."  The  defendant  having  conveyed  his  title  to  the 
plaintiff;  and  the  Court  held  that  Neil  was  seized  of  the  lot,  so  as  to 
include  one  half  of  the  wall,  which  R.  built  for  his  use,  and  did  of  course 
convey  the  same  to  (he  defendant,  who  became  seized  until  he  parted 
with  his  title  to  the  plaintiff.  'Whether  this  seizin  was  an  indefeasible 
one  or  not,  was  immaterial  in  that  action.  The  monument  set  up  after 
the  delivery  of  the  deed,  will  conclude  the  grantor,  even  though  it  should 
not  agree  with  the  lines  specified  in  the  deed. 

And  if  a  survey  is  referred  to  in  a  deed,  that  is  to  be  regarded,  though 
the  boundaries  mentioned  in  the  deed  might  exclude  the  land  included 
in  the  survey.     Lunt  v.  Holland^  14  ib.  149. 

-  If  land  is  bounded  on  a  road,  the  land  over  which  the  road  runs  is 
excluded.  Alden  v.  Murdoch,  13  ib.  So,  to  the  bank  of  a  stream,  it 
excludes  the  stream.  Hatch  v.  Dwight  4r  <>/•  17  ib.  298.  But  if  the 
boundary  is  by  a  river,  it  extends  to  the  thread  of  the  river,  unless  pre- 
vious grants  negative  this  construction.     14  ib.  149. 

In  Crosby  y.  Parker,  (4  Mass.  110.)  where  the  point  in  dispute  was 
stated  by  Chief  Justice  Parsons  in  delivering  the  opinion  of  the  Court 
thus.  "  £.  &  A.  Jefts  were  once  seized  in  fee  of  the  several  parcels  of 
land  mentioned  in  the  case,  one  of  which  was  claimed  by  Wilson,  ano- 
ther by  the  demandant,  and  a  third  by  J.  Jefts,  by  separate  deeds  from 
E.  &  A.,  and  under  J.  Jefts  the  tenant  claims :  And  to  find  the  issue 
in  the  cause  it  was  necessary  to  ascertain  the  north-east  comer  of  the 
parcel  of  land  conveyed  to  the  demandant  by  the  deed  of  the  said  E.  & 
A.  dated  1805.  This  deed  places  the  north-east  corner  at  a  stake  and 
stones  by  Wilson's  land  on  a  certain  highway.  The  next  inquiry  then 
is,  where  was  Wilson's  land?  He  had  before  purchased  his  parcel  cf 
the  same  grantors  by  a  deed  duly  executed,  and  the  stake  and  stones 
standing,  by  this  land  of  Wilson's  is  agreed.  The  tenant  insists  that 
this  stake  and  stones  is  the  north-east  comer  of  the  demandant's  land  ; 
and  if  it  is,  the  verdict  is  right.  The  same  Wilson  had  contracted  with 
J.  Jefls,  the  brother  and  agent  of  the  grantors,  and  had  paid  him  for  half 
an  acre  of  land  to  the  southward  of  his  first  purchase,  and  adjoining  on 
the  same  highway,  at  the  south-easterly  comer  of  which  was  a  stake  and 
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But  ia  a  case  where  the  estate  was  stated  to  contain 
by  estimation  forty-one  acres,  be  the  same  more  or  less ; 

stones  by  the  same  highway,  which  would  be  the  north-east  corner  of 
Crosby's  land,  if  it  bounded  northwardly  on  the  half  acre,  which  he  con- 
lends  tha\  it  did  :  And  if  this  last  stake  and  stones  is  the  north-east 
comer  of  Crosby's  land,  the  verdict  is  wrong.  The  question  therefore 
is  reduced  to  this,  whether  Crosby's  land  adjoining  northwardly  on  Wil- 
son's first  purchase,  of  which  he  had  a  conveyance^  or  on  the  half  acre* 
of  which  he  had  no  conveyance. 

Wilson,  after  his  bargain  with  J.  Jefls,  occupied  the  half  acre  for  two 
years,  as  he  would  occupy  his  own  land,  including  the  time  when  Cros- 
by's deed  was  executed,  but  he  did  not  claim  the  land  and  would  have 
informed  any  inquirer  that  he  had  no  title  to  it,  but  had  contracted  with 
J.  Jefts  for  one.  In  1806,  he  applied  to  the  owners,  E.  &  A*  Jefis  for 
a  title,  but  they  refusing  to  give  him  one,  he  abandoned  the  occupation. 
It  further  appears  that  Crosby's  deed  conveys  to  him  his  land,  with  all 
the  buildings  thereon^  and  if  he  is  bounded  on  Wilson's  first  purchase, 
there  will  be  only  a  bam  on  his  land  ;  but  if  he  is  bounded  on  the  half 
acre,  there  will  be  a  house  also  includejcL 

For  the  tenant  it  appears,  that  neither  the  grantor  nor  Parker  had  any 
knowledge  that  J.  Jefts  had  bargained  with  Wilson  for  the  half  acre  : 
and  as  to  the  expression  of  "  all  the  buUdings^^^  it  was  found  that  the 
grantors  purchased  all  these  parcels  of  S.  P.  by  a  deed  conveying  diem 
with  all  the  buildings  thereon,  when  in  fact  there  were  no  buildings  there- 
on, they  having  been  erected  afterwards  :  and  that  all  the  land,  to  which 
Wilson  had  any  title  on  record,  was  his  first  purchase.     The  verdict  is 
right,  because  Crosby's  is  northwardly  on  Wilson's  land,  and  Wilson's 
first  purchase  is  all  the  land  that  he  in  fact  owned ;  and  all  the  land,  of 
which  he  had  any  jtitle  4>n  record,  by  which  the  tenant  could  ascertain  the 
boundaries,  and  all  the  land,  which  the  grantors  of  Crosby,  who  were  also 
die  grantors  of  Wilson,  could  contemplate  as  Wilson's  land.     And  if 
the  first  purchase  of  Wilson  is  not  a  boundary  of  Crosby's  land,  then 
there  will  be  an  half  acre  between  Crosby  and  Wibon,  the  property  of 
the  grantors,  not  conveyed,  and  Crosby's  northern  boundary  will  be  on 
other  land  of  the  grantors.    Judgment  on  the  verdict 

In  Worthington  et  al.  v.  Hyllyer,  4  Mass.  R.  197,  where  the  estate  in- 
tended to  be  conveyed  included  several  particulars,  which  were  neces- 
sary to  ascertain  the  identity  of  the  estate  ;  heldj  that  nothing  could 
pa^s  by  the  conveyance,  except  what  agreed  to  every  particular  in  the 
description ;  but  every  deed  ought  to  be  construed,  if  it  can,  that  the 
intent  of  the  parties  may  prevail,  and  not  be  defeated.  If  the  de- 
scription in  a  conveyance  be  so  uncertain,  that  it  cannot  be  known  what 
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aud  upon  an  admeasurement^  the  quantity  proved  to  be 
onlj  between  thirty-five  and  thirty-six  acres;  and  the 
purchaser  claimed  an  abatement ;  the  Master  of  the  Rolls 
decided  against  the  claim.  His  Honor  said,  that  the 
eflFect  of  the  words  "  more  or  less"  added  to  the  state- 
ment of  quantity  had  never  been  yet  absolutely  fixed  by 
decision;  being  considered  sometimes  as  intending  to 
cover  only  a  small  difierence  the  one  way  or  the  other ; 

estate  was  intended,  the  conveyance  is  void.  In  a  deed-poll  where 
there  is  a  doubt,  the  construction  must  be  against  the  grantor.  But  a 
description  of  land  by  a  false  reference  must  be  rejected,  if  the  land  is 
sufficiently  ascertained  without. 

Parsons,  C.  J.  said. — It  seems  to  be  a  general  ru]e,^that  when  the 
description  of  the  estate  intended  to  be  conveyed  includes  several  par- 
ticulars, all  of  which  are  necessary  to  ascertain  the  estate  to  be  conveyed, 
no  estate  will  pass,  except  such  as  will  agree  to  every  particular  of  the 
description.  Thus  if  a  man  grant  all  the  land  in  his  own  occupation  in 
the  town  of  W.,  no  estate  can  pass,  except  what  is  in  his  own  occupa- 
tion, and  is  also  situate  in  that  town. 

But  if  the  description  be  sufficient  to  ascertain  the  estate  intended  to 
be  conveyed,  although  the  estate  will  not  agree  to  some  of  the  particu- 
lars in  the  description,  yet  it  shall  pass  by  the  conveyance,  that  the  in* 
tent  of  the  parties  may  be  effected.  Thus  if  a  man  convey  his  house  in 
D.,  which  was  formerly  R.  C.'s,  when  it  was  not  R.  C.'s  ;  but  T.  C.'s, 
the  house  in  D.  shall  pass,  if  the  grantor  had  but  one  house  in  D.,  be- 
cause by  the  description  of  his  house  in  D.  the  estate  intended  to  be 
conveyed  is  sufficiently  ascertained. 

In  the  case  before  the  court,  the  mortgagor  has  described,  as  the  es- 
tate to  be  conveyed,  aU  that  his  farm  of  land  in  FT.,  on  which  kt  ihsn 
lived,  containing  100  acre^,  with  his  dwelling  house  and  bam  thereon 
standing*  This  is  sufficient  to  ascertain  the  estate  to  be  conveyed  ;  and 
if  no  other  particulars  were  inserted,  there  could  be  no  doubt  But  he 
adds  that  the  farm,  on  which  he  lived,  was  the  lot  J>ro.  17,  in  the  first 
division  oj  land  there  and  included  within  certain  limits  mentioned. 
The  limits  of  this  lot  are  truly  described,  but  in  fact  the  farm,  on  which 
he  lived,  was  not  No.  17,  but  a  different  parcel  of  land.  By  the  rule 
then  this  particular  of  the  description  is  to  be  rejected,  because  without 
it  the  description  is  sufficiently  certain  ;  and  because  if  it  be  essential, 
the  deed  will  be  void.  Indeed  rather  than  the  deed  should  be  void,  a 
construction  ought  to  be  adopted,  on  which  both  the  farm  and  the  lot 
should  be  conveyed. 
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sometimes  as  leaving  the  quantity  altogether  uncertain, 
and  throwing  upon  the  purchaser  the  necessity  of  satisfy- 
ing himself  with  regard  to  it.  In  this  instance,  the 
description  was  rendered  still  more  loose  by  the  addition 
of  the  words  ^^  by  estimation."  She  estimated  extent  of 
ground  frequently  proves  quite  different  from  its  contents 
by  actual  admeasurement.  It  cannot  be  contended  that 
the  terms  ^^  estimated"  and  ^^  measured"  haVe  the  same 
meaning.  If  a  man  was  told  that  a  piece  of  land  was 
never  measured,  but  was  estimated  to  contain  forty-one 
acres,  would  that  representation  be  falsified  by  showing 
(*)that,  when  measured,  it  did  not  contain  the  specified 
number  of  acres  ?  The  only  contradiction  to  that  propo- 
sition would  be,  that  it  had  not  been  estimated  to  contain 
so  much(y)(201). 

(if)  Winch  o.  Winchester,  1  Yes.  &  Beam.  875. 


(201)  See  J^eUon  v.  MaithttoBt  2  Hen.  &  Munf.  164.  It  was  de- 
cided in  Carter  v.  Campbell,  in  the  Court  of  Appeals  in  Virginia, 
(Gilm.  R.  159.)  that  where  a  sale  is  by  the  acre,  the  right  of  ascertain- 
ing the  quantity  by  a  survey,  exists,  whether  expressly  reserved  or  not ; 
and  if  no  time  be  limited  for  making  the  election  to  survey,  it  may  be 
done  at  any  time  before  the  whole  business  is  closed.  But  where  the 
articles  of  agreement  have  been  carried  into  effect,  by  a  conveyance 
from  the  vendor,  and  bond  for  the  purchase  money  from  the  vendee, 
without  a  survey,  there,  in  genercUy  the  contract  is  considered  as  closed. 
But  there  are  cases,  which  are  exceptions.  For  instance,  where  the 
real  differs  so  much  from  the  estitntUtd  quantity  of  land,  as  to  make  it 
evident,  either  that  both  parties  were  under  a  misapprehension,  or  one 
of  them  guilty  of  a  gross  fraud.  (Per  Tilghman,  C.  J.  in  Bailey  v. 
Snyder,  13  S.  &  R.  161.)  In  Smith  v.  Evans,  6  Binn.  102,  where 
the  sale  was  decided  to  be  for  a  sum  in  gross,  although  the  price  of 
twelve  shillings  per  acre  was  mentioned,  the  articles  had  been  carried  into 
execution,  by  a  conveyance  from  the  vendor,  and  bond  and  mortgage 
from  the  vendee ;  ''  a  circumstance  of  great  weight  with  me,  said  the 
Chief  Justice,  in  forming  an  opinion  in  that  case."  In  the  case  last 
cited  from  S.  &  R.,  that  circumstance  did  not  exist;  so  that  the  con- 
tract was  to  be  judged  of  only  by  the  articles  of  agreement.  Accord- 
ingl/f  it  was  there  held  to  be  a  sale  by  the  acre.     It  is  proper  to  observe, 

(*321) 
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The  case  of  Day  v.  Finn(2),  however,  seems  a  consi* 
derable  authority,  that  at  least  the  words  more  or  less 
ought  only  to  clear  a  small  deficiency  where  the  contract 
rests  in  fieri.  There,  in  ejectment,  the  plaintiff  declared 
on  a  lease  for  years  of  a  house,  and  thirty  acres  of  land 
in  D. ;  and  that  /•  S.  did  let  to  him  the  said  messuage  and 
thirty  acres,  by  the  name  of  his  house  in  £.,  and  ten 
acres  of  land  there,  sive  plus  sive  minus  :  it  was  moved 
in  arrest  of  judgment ;  because  that  thirty  acres  cannot 
pass  by  the  name  of  ten  acres,  sive  plus  sive  minus ;  and 
so  the  plaintiff  had  not  conveyed  to  him  thirty  acres,  for 
when  ten  acres  are  leased  to  him  sive  plus  sive  minus, 
these  words  ought  to  have  a  reasonable  construction  to 
pass  a  reasonable  quantity,  either  more  or  less,  and  not 
twenty  or  thirty  acres  more.  Yefverton  agreed,  for  the 
word  ten  acres,  sive  plus  sive  minus,  ought  to  be  intended 
of  a  reasonable  quantity,  more^or  less,  by  a  quarter  of  an 
acre,  or  two  or  three  at  most  ;•  but  if  it  be  three  acres 
less  than  ten,  the  lessee  must  be  contented  with  it.  Quod 
Fenner  and  Crook  concesserunt,  and  judgment  was 
stayed. 

And  upon  a  motion  in  Portman  v.  Mill(a)  it  appeared 

{z)  Owen,  133  ;  and  see  the  cases  cited  above, 
(o)  2  Russ.  670.     • 

however,  that  the'  land  was  not  certainly  described  ;  and  the  land  was 
sold  at  a  price  named  per  acre. 

A  conveyance  of  a  certian  number  of  acres  more  or  less  imply,  that 
the  boundaries  are  fixed,  and  may  contain  more  or  less.  They  show 
an  understanding  of  the  parties  that  the  boundaries  should  not  be  affect- 
ed by  a  surplus  or  deficiency.  Thus,  in  Glen  et  al.  v.  Glen,  4  S.  & 
R.  488,  the  deed  stated  that  the  grantor  conveyed  200  acres  more  or 
less.  The  parties  afterwards  had  it  surveyed ;  the  survey  agreed, 
except  an  allowance  of  six  per  cent,  for  roads,  &c.  It  turned  out  how- 
ever, after  the  decease  of  the  parties,  that  the  tract  was  in  fact  surplus, 
about  13  acres ;  and  held,  clearly,  that  the  heirs  could  not  recover  a 
consideration  for  the  excess :  it  not  being  so  great  as  to  show  an  essen- 
tial mistake. 
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that  the  lands  were  described  as  contaiaing,  by  estima- 
tion 349  acres,  or  thereabouts,  be  the  same  more  or  less, 
and  the  agreement  stipulated  that  the  parties  should  not 
be  answerable  for  any  excess  or  deficiency  in  the  quantity 
of  the  premises,  but  that  the  premises  should  be  taken  by 
the  purchaser  at  the  quantity,  whether  more  or  less  ;*  and 
(^)the  actual  number  of  statute  acres  was  less  by  100  acres 
than  the  number  stated  in  the  contract.  Lord  Eldon  said, 
that  as  to  this  stipulation,  he  never  could  agree  that  such 
a  clause  (if  there  were  nothing  else  in  the  case)  would 
cover  so  large  a  deficiency  in  the  number  of  acres  as  was 
alleged  to  exist  there. 

But  however  the  rule  may  be  finally  settled,  yet  a  seller 
knowing  the  true  quantity,  would  not  be  allowed  to  prac- 
tice a  fraud,  by  stating  a  false  quantity,  with  the  addition 
of  the  words  "  more  or  less,"  or  the  like(5)(202). 

If  an  estate  be  represented  as  containing  a  given 
quantity,  although  not  professedly  sold  by  the  acre,  the 
circumstance  that  the  purchaser  was  intimately  acquainted 
with  the  estate,  would  not  necessarily  imply  knowledge 
of  its  exact  contents  ;  while  a  particular  statement  of  the 
quantity  would  naturally  convey  the  notion  of  actual  ad- 
measurement :    and   therefore  the  Court  would   not  be 

« 

warranted  in  inferring  that  the  purchaser  knew  the  real 
quantity(c).  For,  if  the  purchaser  did  know  the  real 
quantity,  of  course  he  could  not  claim  any  allowance  for 
the  deficiency. 

In  a  late  case(£?),  the  agreement  was  to  sell  an  estate 
^^  containing  the  several  quantities  after  mentioned,  that  is 
to  say,  by  the  plan  drawn  by  Mr.'  F.  in  1792  ;"^  the 
agreement  then  proceeded  to  state  the  numbers  and  par- 

(6)  See  Duke  of  Norfolk  r.  Worthy,  1  Camp.  Ca.  337 ;  supra^  p. 
38,  and  1  Yes.  &  Beam.  STT. 

(c)  V^inch  V,  Winchester,  1  Ves.  &  Beam.  376. 

(d)  Cell  V.  Watson,  16  Nov.  1825,  MS. 

(202)  See  ffelson  v.  Matlhews,  2  Hen.  &  Munf.  164. 
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ticular  quantities  of  each  close^  and  then  proceeded  to 
add,  "  containing  altogether  about  101\  3'.  29p,"  There 
was  a  deficiency  of  2».  in  two  closes  which  together  were 
stated  to  contain  8*.  !'•  4p,  It  was  held  that  the  pur- 
chaser was  entitled  to  an  abatement,  as  the  quantity  of 
each  close  was  particularly  specified. 

(*)The  principle  upon  which  an  abatement  in  these  cases 
is  made,  is,  to  place  the  parties  in  the  situation  in  which 
they  would  have  stood,  if  there  had  been  no  misrepre- 
sentation. Therefore,  where  a  man  purchased  a  wood, 
which  was,  by  mistake,  represented  to  contain  nearly 
twenty-six  acres  more  than  it  did,  but  the  purchaser  was, 
in  the  course  of  the  negotiation,  furnished  with  the  value 
of  the  woods  qua  wood,  so  that  he  obtained  the  right 
quantity  of  wood  but  not  of  soil,  the  abatement  was 
decreed  to  be  only  so  much  as  soil  covered  with  wood 
would  be  worth,  after  deducting  the  value  of  the  wood(c). 

Where  lands  are  shown  to  a  purchaser  as  part  of  his 
purchase,  he  will  be  entitled  to  them,  although  expressly 
excepted  in  his,  conveyance  by  name,  provided  he  did  not 
know  them  by  that  xaca\e(f)(^OS). 

So  if  a  man  purchase  an  estate  by  a  particular,  and  in 
the  conveyance  part  of  the  land  is  left  out,  equity  will 
relieve  him(g') ;  but  it  must  be  clear  that  he  did  pur- 
chase by  the  particular,  because  it  is  not  a  writing  within* 
the  statute  of  frauds ;  and,  therefore,  unless  that  be  the 
case,  or  the  agreement  can  be  otherwise  proved,  the 
Court  cannot  relieve(A). . 

(e)  Hill  a.  Buckley,  17  Yes.  jun.  394. 

(/)  Oxwick  V.  Brockett,  1  Eq.  Ca.  Abr.  365,  pi.  6. 

(g)  Prec.  Gha.  307,  arguendo ;  and  see  Nelson  v.  Nelson,  Nels. 
Cha.  Rep.  7. 

{h)  Cass  V.  Waterhouse,  Prec.  Cha.  29.  See  Clinan  «.  Cooke,  1 
Scho.  &  Lef.  22  ;  and  see  ch.  3,  supra ;  and  2  Dow.  801. 

(203)  See  opinion  of  PARSONS,  Ch.  J.  in  WortKingUm  y.  Hyll- 

yer,  4  Mass.  Rep.  205.  < 
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On  the  other  hand,  the  Court  will  equally  relieve 
a  vendor,  where  more  land  has  passed  than  was  con- 
tracted for;  although  in  an  early  case(^i)(I)  this  relief 
(*)was  denied ;  because  the  defendant  was  a  purchaser 
upon  valuable  consideration.  But  it  is  now  clear,  that  if 
land  be  expressly  conveyed,  or  pass  by  general  words, 
w  faich  was  not  mentioned  in  the  particular  by  which  the 
purchase  was  made,  or  was  not  intended  to  be  conveyed; 
the  purchaser  will  be  decreed  to  re-convey  it(A:)- 

And  where  a  purchaser  took  a  conveyance  of  an  estate 
from  his  own  instructions,  he  was  held  not  to  be  entitled 
to  lands  answering  the  general  description  in  the  adver- 
tisements of  sale,  but  which  were  not  included  in  his 
conveyance,  nor  in  a  more  particular  description  from 
which  he  prepared  his  instructions(/). 

To  come  to  a  right  conclusion  on  this  branch  of  our 
subject,  we  must  be  informed  that  an  acre  does  not  always 
contain  the  same  superficial  quantity  of  land.  The  word 
acre  at  first  denoted,  not  a  determined  quantity  of  land, 
but  any  open  ground  or  field.  It  afterwards  signified  a 
measured  portion  of  land,  but  the  quantity  varied,  and  was 
not  fixed  until  the  statute(I)  de  ierris  mensurandis(m), 
according  to  which  an  acre  contains  one  hundred  and 
sixty  square  perches ;  so  that  every  acre  is  a  superficies 

(f)  Clifford  V.  Laughton,  Totk  83. 

{k)  Tyler  v.  Beversham,  Rep.  temp*  Finch,  80 ;  2  Ch.  Ca.  195. 
See  OihsoB  v.  Smith,  Barnard.  Ch.  Ca.  491. 

(I)  Calveriey  r.  Willianis,  1  Yes.  jun.  210. 

(m)  33  Edw.  I.  ;  and  see  24  H.  YIII.  c.  4 ;  2  Inst.  737  ;  Co.  Litt 
69  a ;  Spelm.  Gloss,  v.  Acra,  particataf  terrmj  perticaj  pe$  foresltBf  roda 
terra.     Cow.  Interp.  v.  Acre. 

—  !■■        I      "  ■  '  ■     I        ■     I  ■  I       ■  ■  !■■■'■  I  11    1.1       111.  ,     I  I 

(I)  Probably  the  defendant  had  purchased  without  notice  from  the 

fini  purchaser. 

(I)  It  was  formerly  holden  not  to  be  a  statute,  but  only  an  ordi- 
nance. Stowe's  case,  Cro.  Jac.  603 ;  but  this  has  since  been  overrul* 
ed.     Rex  v,  Eyerard,  1  Lord  Raym.  638. 
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of  forty  perches  long,  and  four  broad  ;  or  in  that  propor- 
tion, be  the  length  or  breadth  more  or  less.  The  length 
of  the  perch  was,  previously  to  the  statute  of  Edward> 
fixed  at  five  yards  and  a  half,  or  sixteen  feet  and  a  half, 
(*)by  the  statute  called  compositio  ulnarum  et  periicU' 
rum(n)j  and  the  act  of  Edward  must  of  course  be  constru- 
ed with  reference  to  this  standard.  Lord  Kenyon  seems 
to  have  thought  it  impossible  to  contend,  that  a  custom 
should  prevail  that  a  less  space  of  ground  than  an  acre 
should  be  called  an  acre(o) ;  but  in  several  places  the 
perch  is  measured  with  rods  of  different  lengths,  and 
notwithstanding  Lord  Kenyon's  dictum^  consuetude  loci 
est  observanda(p)i  so  that  a  greater  or  less  space  of  ground 
than  a  statute  acre  may,  in  compliance  with,  the  custom  of 
the  place  where  the  land  lies,  be  called  an  acre.  In  some 
places,  the  perch  is  measure  by  a  rod  of  twenty-four  feet, 
in  some  by  <Hie  of  twenty  feet(q)y  and  in  others  by  ope  of 
sixteen  feet(r).  And  we  are  now  to  inquire  in  what 
cases  the  custom  of  the  countcy  in.  this  respect  shall  or 
shall  not  prevail. 

In  adversary  writs  the  number  of  acres  are  accounted 
according  to  the  statute  measure(^),  but  in  fines,  and 
common  recoveries,  which  are  had  by  agreement  and 
consent  of  parties,  the  acres  of  land  are  according  to  the 
customary  and  usual  measure  of  the  country,  and  not  ac-- 
cording  to  the  statute(/). 

(n)  See  4  Inst.  274. 

(o)  Noble  V.  Dureliy  3  T.  Rep.  271 ;  and  see  Hockin  v.  Cooke^  4 
T.  Rep.  314 ;  Master  of  St.  Gross  v.  Lord  Howard  de  Walden,  6  T^ 
Rep.  338.. 

(p)  6  Rep.  67.  a. 

{q)  Croiapt  on  Courts,  222,  who  cites  a  case  in  the  Exchequer,  re- 
lated to  him  bj  one  of  the  Barons ;  and  also  47  E.  III.  [fo.  18  a,  pL 
35;]  and  see  Barksdale  v.  Morgan,  4  Mod.  185. 

(r)  Co.  Litt  3  b.     See  Dalt.  c.  112,  s.  25. 

{»)  Andrew's  case,  Cro.  Eliz.  476,  cited. 

(t)  Sir  John  Bruyn's  case,  6  Co.  67  a,  cited  ;  Waddy  r.  Newton, 
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So,  which  is  more  to  our  present  purpose,  where  a  man 
(*)agrees  to  convey(ii),  or  actually  conTeys(a:)  any  given 
mumber  of  acres  of  land,  which  are  known  by  estimations 
or  limits,  there  the  acres  shall  be  taken  according  to  the 
estimation  of  the  country  where  the  land  lies,  be  they 
more  or  less  than  the  measure  limited  by  the  statute  ;  for 
they  pass  as  they  are  there  known,  and  not  according  to 
the  measure  by  statute. 

But  if  a  man  possessed  of  a  close  containing  twenty 
acres  of  land  by  estimation,  which  is  not  eighteen,  grant 
ten  acres  of  the  same  land  to  another,  there  the  grantee 
shall  have  ten  acres  according  to  the  measure  fixed  by 
the  statute,  because  the  acres  of  such  a  close  are  not 
known  by  parcels,  or  metes  and  bounds,  and  so  this  case 
differs  from  the  one  immediately  preceding  it(y).  And 
it  is  said,  that  if  one  sells  land,  and  is  obliged  that  it 
contain  twenty  acres,  the  acres  shall  be  taken  according 
to  the  law,  and  not  according  to  the  custom  of  the 
country(2). 

But  the  law  upon  this  subject  is  altered  by  an  Act  of 
the  5th  of  the  late  King,  intituled,  ^^  An  Act  for  ascer- 
taining and  establishing  Uniformity  of  Weights  and 
Measures.^'  After  providing  that(a)  the  straight  line  or 
distance  between  the  centres  of  the  two  points  in  the 
^old  studs  in  the  straight  brass  rod  now  in  the  custody 
of  the  clerk  of  the  House  of  Commons,  whereon  the 
words  and  figures,  "  standard  yard,  1760,''  are  engraved, 

8  Mod.  276.     See  Floyd  v.  Bethill,  1  Roll.  Rep.  420,  pi.  8 ;  and  see 
Treswallen  v.  Penhulest  2  Rolle's  Rep.  66 ;  12  Yin.  240. 

(u)  Some  V.  Taylor,  Oro.  Eliz.  665* 

{x)  47  £.  III.  18  a,  pi.  35;  6  Co.  67  a;  Morgan  v.  Tedcastle, 
Poph.  55 ;  Floyd  v.  Bethill,  1  Rolle's  Rep.  420,  pi.  8 ;  Andrew's  case, 
Cro.  Eliz.  476,  cited. 

iy)  Morgan  «.  Tedcaatle,  Poph.  55. 

(z)  Wing  V.  Earle,  Cro.  Eliz.  267. 

(a)  S.  1,  c.  74. 
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shall  be  the  origiaal  and  genuine  standard  of  that  measure 
of  length  or  lineal  extension  called  a  yard  ;  and  that  all 
(*)ineasures  of  length  shall  be  taken  in  parts  or  multiples, 
or  certain'  proportions  of  the  said  standard  yard ;  and  that 
one  third  part  of  the  said  standard  yard  shall  be  a  foot, 
and  the  twelfth  part  of  such  foot  shall  be  an  inch  ;  and 
that  the  pole  or  perch  in  length  shall  <:oniain  Jive  such 
yards  and  a  half,  it  enacts,  that(&)  all  superficial  measure 
shall  be  computed  and  ascertained  by  the  said  standard 
yard,  or  by  certain  parts,  multiples  or  proportions  thereof; 
and  that  the  rood  of  land  shall  [contain  1,210  square 
yards  according  to  the  said  standard  yard  ;  and  that  the 
acre  of  land  shall  contain  4,840  such  square  yards,  being 
160  square  perches,  poles  or  rods;  and  that(c)  from  and 
after  the  1st  day  of  May  1825,  all  contracts,  bargains, 
sales  and  dealings  which  shall  be  made  or  had  within 
any  part  of  the  United  Kingdom  of  Great  Britain  and 
Ireland,  for  any  goods,  wares,  merchandise,  or  other  thing 
to  be  sold,  delivered,  done  or  agreed  for  by  measwe, 
where  no  special  agreement  shall  be  made  to  the  contrary, 
shall  be  deemed,  taken  and  construed  to  be  made  and 
had  according  to  the  standard  measures  ascertained  by 
this  Act ;  and  in  all  cases  where  any  special  agreement 
shall  be  made  with  reference  to  any  measure  established 
by  local  custom,  the  ratio  or  proportion  which  every  such 
local  measure  shall  bear  to  any  of  the  said  standard  mea- 
sures shall  be  expressed^  declared  and  specified  in  such 
agreemetU^  or  otherwise  such  agreement  shall  be  null  and 
void :  and  it  is  then  enacted  that((/)  the  several  statutes, 
ordinances,  and  acts  and  parts  of  the  several  statutes, 
ordinances  and  acts  thereinafter  mentioned  and  specified, 
so  far  as  the  same  relate  to  the  ascertaining  or  establish- 
ing any  standards  of  measures,  or  to  the  establishing  or 

(6)  S.  2. 
(c)  S.  15, 

{d)  S.  23,  sec  6  Geo.  IV.  c.  12. 
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(*)recogaizing  certain  differences  between  measures  of 
the  same  denomination,  shall  from  and  after  the  1st  day  of 
May  1 825,  be  repealed ;  and  the  enumeration  includes 
the  statutes  or  ordinances  before  mentioned  in  this  sec- 
tion, which  are  therefore  repealed. 

This  Act  determines  what  now  in  law  is  the  superficial 
quantity  of  an  acre  of  land.  A  question  will  no  doubt 
arise,  whether  s.  15  applies  to  contracts  for  land  under 
the  words  "  or  other  thing  to  be  sold,"  or  whether  those 
words  are  not  to  be  construed  ejusdem  generis  with  the 
preceding  words,  which  are  ^*  goods,  wares,  merchandise." 
At  all  events,  the  section  applies  only  to  sales  by  mecksure. 
But  wherever  a  purchaser  is  under  a  contract  entitled  to 
statute  acres,  the  measure  will  be  regulated  by  this  Act. 
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OF   THE   TITLE   WHICH    A   PURCHASER    MAY    REQUIRE. 


L  A  PURCHASER  before  the  late  Act  of  S  &  4  W,  4, 
c.  27,  had  a  right  to  require  a  title  commencing  at  least 
sixty  years  previously  to  the  time  of  his  purchase ;  be- 
cause the  old  statute  of  limitations(a)(I)  could  not  in 
a  shorter  period  confer  a  title.  In  Paine  v.  Meller(6), 
Lord  Eldon  was  of  opinion,  that  an  abstract  not  going 
farther  back  than  forty-three  years,  was  a  serious  objec- 
tion to  the  title(206). 

(a)  32  Hen.  YIII.  c.  2 ;  21  Jac.  I.  c.  1.     Vide  paH;  and  see  Barn- 
well «•  Harris,  1  Taunt.  430. 
(6)  6  Yes.  jun.  349.     See  Robinson  v.  Elliott,  1  Russ.  599. 

(I)  The  Courts  howeyer  were  so  anxious  to  protect  a  long  posses- 
sion, that  no  plaintiff  was  entitled  to  so  little  fayor  as  a  plaintiff  in  a  writ 
of  right.  See  Charlwood  «.  Morgan,  Baylis  «.  Manning,  1  New  Rep. 
64,  233 ;  Maidment  v.  Jukes,  2  New.  Rep.  429. 

(205)  In  Sergeant  V.  Ballard,  9  Pick.  251,  the  plaintifis  claimed  a 
right  of  dockage  upon  the  land  of  the  defendant  It  was  claimed  as  a 
prsBdial  service  due  from  the  estate  of  the  defendant  to  the  estate  of  the 
plamtiffs ;  and  said  the  court,  Putnam  J.  "  it  is  analogous  to  the  right  of 
watering  cattle,  conducting  water,  a  right  of  way,  of  pasturage,  of  digging 
for  metals,  &c.  and  a  great  many  other  rights  and  easements,  which  may 
be  acquired  by  grant,  and  by  other  means  in  the  land  of  others."  The 
jury  at  the  trial  were  instructed,  that  in  order  to  establish  the  plaintiff's 
claim,  it  was  not  necessary  for  them  to  produce  any  deed,  or  to  prove  that 
any  ever  existed ;  the  rule  being,  *'  that  twenty  years'  occupation  alone 
is  sufficient  to  ground  a  presumption  that  the  occupation  began  in  virtue 
of  some  compact  between  the  parties ;  but  it  is  to  be  applied  only  to 
cases  where  the  legal  qualities  of  such  right  are  proved  to  exist.  One 
is,  that  the  occupation  must  be  uninterrupted  by  the  owner  of  the  land ; 
another  is,  that  the  occupation  must  be  really  adverse,  and  not  by  any 
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Even  sixty  years  were  not  sometimes  sufficient.     For 
instance,  if  it  might   reasonably  be  presumed  from  the 

permission,  license,  or  indulgence  of  the  owner."  O^e  ground  for  a 
new  trial  assigned  was  because  the-  instructions  were  erroneous ;  but 
the  court  considered  the  instructions  of  the  chief  Justice  upon  the  point 
of  occupation,  very  proper.  Putnam,  J.  observed,  *'  We  cannot  sup- 
pose (as  was  contended  for  the  plaintiffs),  that  the  mere  use  of  the. ease- 
ment for  twenty  years  is  conclusive  of  the  right ;  nor  do  we  think  that 
was  the  meaning  of  Story,  J.  in  Tyler  v.  Wilkinson,  4  Mason,  402* — 
His  words  were  *  by  our  laws,  upon  principles  of  public  convenience^ 
the  term  of  twenty  years  of  exclusive  uninterrupted  enjoyment  has  been 
held  a  conclusive  presumption  of  a  grant  of  right.'  He  could  not  have 
intended  an  enjoyment  which  had  been  by  the  favor  and  at  the  will  of 
the  owner  for  twenty  years.  The  chief  Justice  further  instructed  the  ju- 
ry, *  that  the  plaiQtiffa  could  not  join  the  period  of  the  occupation  of  Gov- 
ernor Hutchinson,  before  the  revolution,  to  their  own  subsequent  occu- 
pation, because  the  occupation  was  interrupted  from  1774  to  1780.' 
Such  an  interruption  would  be  wh^t  the  civilians  call  a  u9arpatio.n  i 
AyU  Civ.  Law.  32 1«  324 ;  which  is  a  discontinuance  given  to  prescripr 
tioo,  in  point  of  time  and  possession,  *  for  upon  a  commencement  of  usur- 
pation, prescription  is  destroyed  or  annihilated,  and  must  begin  again  ;' 
which  usurpation  may  be  by  "  an  extra  judicial  denunciatioa  or  clainx 
of  right,"  and  especially  "  by  a  contestation  of  suit." 

But  the  time  which  an  ancestor  possessed  may  be  extended  and  al- 
lowed to  his  heirs ;  and  the  same  ride  applies  to  buyers  and  sellers^ 
'*  Inter  vtnditorem  quoque  ei  emplorem  conjungi  lemporaJ*  Just,  instin. 
lib*  2.  tit.  6.  8.  8.  All  that  would  be  required  by  the  possessor  would 
be»  evidence  that  the  possession  had  been  legally  continued  from  one 
owner  to  another.  Jt  was  therefore  a  correct  instruction  which  was 
given  by  the  chief  Justice,  that  the  plaintiffs  could  not  lap  on  Governor 
Hutchinson's  time  to  Parson's,  because  of  the  interruption  from  1774  to 
1780.  But  the  plamtifis  might  avail  themselves  of  the  continued  pos- 
session of  their  ancestors^  And  if  Hutchinson  acquired  the  right  be- 
fore he  went  away  in  1774,  it  would  have  passed  with  the  estate  in  \\x* 
tuc  of  the  confiscation  and  the  deed  of  the  commonwealth  to  Sergeant 
and  Parsons.  But  the  difficulty  of  the  case  on  the  part  of  the  plaintiffs^ 
is  as  to  the  character  of  the  occupation,  whether  it  were  adverse,  or 
by  favor.  Tke  plaintiffs  have  the  burden  of  proof.  If  they  leave  it 
doubtful  they  are  not  to  prevail.  They  must  not  only  prove  the  using 
for  twenty  years,  which  is  here  the  '  tempus  longum,'  but  that  it  was  con- 
tinued^ uninterrupted  and  adverse^  that  is,  under  a  claim  of  right ;  the 
owner  acquiescing.     Dedications  of  ways  do  not  always  rest  upon 
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contents  of  the  abstract,  that  estates-tail  were  subsisting, 
the  purchaser  might  demand  the  production  of  the  prior 
title.  The  statutes  of  limitation  could  not  in  such  case 
be  relied  on*;  remainder-men  having  had  distinct  and 
successive  rights,  upon  which  at  least  the  statute  of 
James  could  only  begin  to  operate  as  they  fell  into  pos- 
session. It  might  have  been  thought  in  the  common  case 
of  a  man  claiming  by  descent,  a  reversion  expectant  upon 
particular  estates  created  by  his  ancestor's  will,  that  a 
writ  of  right  would  not  lie  after  sixty  years  from  his 
ancestor's  death,  although  the  particular  estates  had  but 
(*)recently  determined.     But  however  this  might  be,  the 

length  of  possession,  for  in  3  Bing.  R.  447,  the  question  lefl  to  the  jury 
was  whether  the  thorough-fare  had  been  used  with  the  consent  of  the 
owner  of  the  soil,  and  not  for  whM  length  of  time,  A  parol  dedication 
is  good,  and  generally  the  only  one  made  ;  and  although  there  is  no 
grantee  to  take,  it  vests  in  the  public,  and  is  different  from  ordinary 
grants,  and  is  construed  upon  principles  to  suit  the  nature  of  the  case ; 
they  are  similar  to  the  case  where  a  man  lays  out  a  street  or  highway 
over  his  own  land,  where  there  ia  no  grantee  of  the  easement,  yet  it  takes 
effect  as  a  grant  to  the  public  use,  who  have  the  right  of  passage  through, 
not  the  absolute  property.  White  v.  The  City  of  Cincinnati,  6  Peter's 
R.  432.  So,  in  the  case  of  Wyman  v.  The  Mayor  of  N.  Y.  11  Wend. 
R.  486,  where  a  vendor  sold  lots  according  to  the  city  map  on  which  bis 
estate  was  laid  down  as  divided  into  blocks,  streets,  &c.  held :  that  he 
impliedly  granted  the  right  or  privilege  to  the  purchaser  of  having  such 
streets,  &c. : — and  where  the  conveyance  itself  bounds  the  lot  upon  a 
a  street  of  a  particular  width,  or  as  lying  within  a  certain^disfance  from 
the  street,  the  dimensions  and  locality  of  which  are  described  with  suffi- 
cient certainty  in  the  deed,  and  the  grantor  is  the  owner  of  the  land  up- 
on which  the  supposed  street  is  located,  the  grant  of  the  privilege  of 
such  a  street  may  well  be  implied.  A  similar  implication  arises  when 
a  conveyance  is  made  with  reference  to  a  map  or  town  plot  on  which 
the  streets  are  laid  down.  In  the  case  of  Lewis  street,  2  Wend.  R.  472, 
*'  the  principle  was  established,  that  in  the  city  of  New-Tork  the  purcha* 
sers  of  lots  bounded  upon  streets  not'yet  opened,  are  not  subject  to  any 
assessment  for  opening  such  streets,  to  pay  the  owner  for  the  value  of 
the  land,  the  presumption  being  that  an  enhanced  price  was  paid  for  the 
lots,  in  consideration  of  being  upon  a  street  or  streets.     S.  P.  8  Wend. 

85. 
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objection  still  remained,  for  an  ejectment  might  have 
been  brought  at  any  time  within  twenty  years  after  the 
estate  fell  into  possession. 

So,  if  an  abstract  begin  with  a  conveyance  by  a  person 
who  is  stated  to  he  heir  at  law  of  any  person,  the  pur- 
chaser may  require  proof  of  the  ancestor's  intestacy. 

To  pursue  this  point  is,  in  this  place,  impracticable,  so 
numerous  are  the  cases  in  which  counsel  are  compelled 
to  require  the  production  of  the  prior  title. 

But  the  law  is  altogether  altered  by  the  3  &  4  Will.  4. 
c.  27(c),  which  limits  the  general  time  to  recover  to 
twenty  years,  with  a  saving  of  ten  years  for  persons  un- 
der disability,  but  not  to  exceed  in  any  case  forty  years, 
although  the  ten  years  are  not  expired.  The  Act  allows 
no  further  time  for  successive  disabilities,  and  makes  the 
bar  of  the  tenant,  in  fact,  extend  to  all  whom  -he  might 
have  barred.  This  will  ultimately  tend  to  shorten  ab- 
stracts considerably,  and  in  the  result  forty  years  will  pro- 
bably be  considered  the  proper  period  instead  of  sixty  for 
an  abstract  to  extend  over,  but  still  cases  must  frequently 
arise  where  it  will  be  necessary  to  call  for  an  earlier  title* 
As  fines  are  abolished,  a  short  bar,  as  formerly,  cannot  now 
be  made. 

Of  course  a  purchaser  may,  after  notice  of  a  defect  in 
the  title,  by  his  conduct  wave  the  objection ;  but  Lord 
Eldon  has  determined,  that  where  an  abstract  is  laid 
before  counsel,  who  approves  the  title,  his  approbation  is 
not  to  be  taken  as  against  the  person  consulting  him,  as 
a  waver  of  all  reasonable  objections.  The  Court  cannot 
compel  a  specific  performance  upon  the  ground  of  an 
opinion  which  it  may  think  wrong.  The  purchaser  may 
either  take  an  opinion  from  some  other  counsel,  or  the 
(*)one  first  consulted  may  correct  his  error  in  a  further 

(c)  Sec  posif  for  a  full  abstract  of  the  Act. 
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opin]on(({).     This,  it  may  be  observed,  was  always  the 
understanding  of  the  Profession. 

The  right  to  a  good  title  is  a  right  not  growing  out 
of  the  agreement  between  the  parties,  but  which  is  given 
by  law.  A  purchaser,  therefore,  may  wave  his  right,  by 
concluding  an  agreement  after  he  has  full  notice  that  he 
is  not  to  expect  a  title  beyond  a  limited  period.  That 
may  be  matter  of  notice  and  not  of  contract(6).  And  the 
vendor  may  of  course  stipulate  that  the  purchaser  shall 
accept  the  title  such  as  it  i&(f). 

II.  Under  this  head  we  must  consider  the  much  agi- 
tated point,  whether  a  purchaser  of  a  leasehold  estate 
can  insist  upon  the  production  of  the  lessor's  title. 

The  general  practice  of  the  Profession  is  to  call  for  an 
abstract  of  the  title,  but  a  lessee  is  not  often  able  to  com- 
ply with  the  demand.  At  the  time  the  lease  is  granted, 
the  title  is  rarely  investigated,  or  even  thought  of ;  and 
a  lessor  cannot  be  advised  voluntarily  to  submit  his  title 
to  the  examination  of  strangers.  As  my  Lord  £ldon 
remarked(^),  the  Newcastle  case  is  a  good  lesson  upon 
this  subject  of  production.  The  corporation  produced 
their  charters  to  satisfy  curiosity ;  some  persons  got  hold 
of  them,  and  the  consequence  was,  the  corporation  lost 
7,000/.  a  year. 

The  numerous  cases  in  the  books  where  lessees,  and 
persons  claiming  under  them,  have  been  evicted  on  ac- 
count of  defects  in  the  titles  of  their  lessors,  strongly 
evince  the  danger  of  taking  a  lease  without  investigating 
the  landlord's  title.  No  title  can  be  depended  upon, 
(*)however  long  the  estate  may  have  been  in  the  same 

(d)  Deverell  v.  Lord  Bolton,  18  Ves.  605. 

(e)  See  3  Men  64. 

(/)  Wilraot  r.  Wilkinson,  6  Barn.  &  Cress.  606. 

(g)  8  Ves.  jun.  141. 
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family.  There  may  be  a  defect  in  a  settlei^eiit,  or  the 
person  in  possession  may  have  a  partial  estate  only,  with 
a  power  of  leasing.  All  the  leases  of  the  Pulteney  estate 
were  set  aside  on  account  of  a  power  of  leasing  not 
having  been  duly  pursued  :  nor  is  this  the  only  estate  of 
which  the  leases  have  been  vacated.  Besides,  without 
an  abstract  of  the  title,  a  purchaser  cannot  even  ascertain 
that  the  lessor  had  not  mortgaged  the  estate  previously 
to  granting  the  lease,  in  which  case  (as  against  the  mort- 
gagee) the  lessee,  and  consequently  any  purchaser  from 
him,  would  be  a  mere  tenant  at  will(A) ;  and  his  only 
remedy  would  be  either  to  redeem  the  mortgage,  or  to 
bring  an  action  on  the  lessor's  covenant  for  quiet  enjoy- 
ment. 

A  lessee  is  a  purchaser  pro  tantOj  and  it  should  therefore 
seem  that  he  is  not  only  entitled  to  call  upon  the  lessor 
for  an  inspection  of  his  title,  but  would  not  meet  with 
any  favor  if  he  neglected  to  do  so ;  for  no  one's  misfor- 
tune is  so  much  slighted  by  the  courts  as  his,  who  buys 
a  thing  in  the  realty,  and  does  not  look  into  the  title(i). 
In  Keech  v.  Hall(yj,  Lord  Mansfield  appears  to  have 
taken  it  for  granted,  that  a  lessee  has  a  right  to  examine 
the  title  deeds.  The  case  of  Gwillim  v.  Stone(A:),  seems 
to  lean  the  other  way,  although  there,  the  plaintiff  ap- 
pears to  have  mistaken  his  remedy,  and  the  decision  in 
effect  only  was,  that  a  man  entering  under  an  agreement 
for  a  lease,  before  the  lease  is  granted,  cannot  call  upon 
the  other  party  to  reimburse  him  his  loss  in  case  a  title 
cannot  be  made:  although  certainly  Mr.  Justice  Law- 
rence  seems  to  have  thought,  that  the  mere  agreement  to 

(h)  Keech  v.  Hall,  Dougl.  21. 

(t)  See  Roswell  v,  Yaughan,  Cro.  Jac.  196  ;  and  Lysney  v.  Selby, 
2  Lord  Raym.  1118. 

{j)  Dougl.  21  ;  and  see  Waring  u.  Mackreth,  Forr.  Ex.  Rep.  129  ; 
1 1  Yes.  jiin.  343. 

(k)  3  Taunt.  433. 
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(*)grant  the  lease  did  not  warrant  an  implied  agreement  to 
make  a  good  title,  or  to  deliver  an  abstract. 

In  a  later  case(/)  Gibbs,  C.  J.  thought  that  at  nisiprius, 
that  the  defendant  was  «ot  bound  to  deliver  an  abstract 
under  a  bare  agreement  to  grant  a  lease  for  twenty-one 
years ;  and  Mr.  Justice  Heath,  after  instancing  the  case 
of  leases  for  three  lives,  granted  some  years  since  in 
Devonshire,  by  a  Duchess  .of  Bolton,  who  was  mere 
tenant  for  life,  but  assumed  to  have  a  power  of  leasing, 
and  received  fines  to  the  amount  of  29,000/.  observed, 
that  nevertheless  it  had  never  yet  been  heard  of,  that  a 
tenant  for  life  was  asked  to  show  his  title  to  lease.  The 
instance  quoted  shows  the  strong  necessity  of  the  title 
being  produced ;  and  there  is  no  instance  in  which  a  man 
acting  under  good  advice,  accepts  a  title  from  a  tenant  for 
life,  without  the  production  of  the  settlement  under  which 
he  claims.  However,  in  this  case,  the  Court  considered 
that  the  cause  originated  in  a  dispute  between  the  two 
attomies,  and  the  Judges  expressed  their  desire  not  to 
decide  the  point,  without  aflfording  an  opportunity  for 
a  review  of  their  judgment.  But  in  the  later  case  of 
Roper  V.  Coombes(m),  where  the  agreement  was  to  grant 
a  lease  for  a  large  premium,  the  contract  was  considered 
to  be  for  the  scUe  of  a  lease,  and  as  the  intended  lessor 
had  no  right  to  grant  it,  the  other  party  was  allowed  to 
recover  back  his  deposit. 

In  the  last  equity  case  on  this  subject,  where  the 
agreement  was  made  to  take  a  lea^e  for  twenty-one  years 
at  rack-rent,  the  Master  of  the  Rolls  decided,  that  the 
intended  lessor,  who  wa^  plaintiffs  could  not  enforce  a 
specific  performance,  without  producing  the  original 
lessor^s    title(n).       But     it    still     remains     undecided, 

(/)  Temple  ©.  Brown,  6  Taunt.  60. 
(m)  6  Barn.  &  Cress.  534. 

(n)  Fildes  ».  Hooker,  2  Mer.  424 ;  Lord  Ossulston  t>.  Deverel],  26 
May  1818,  MS. 
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(*)whether  a  lessee  can,  as  plaintiff,  call  for  the  original 
lesscH^'s  title. 

The  argument  geherallj  urged  against  a  purchaser's 
right  to  call  for  the  lessor's  title  is,  that  a  lessee  is  seldom 
able  to  produce  the  title ;  and,  therefore,  on  the  ground  of 
convenience,  a  purchaser  must  be  presumed  to  know  this 
circumstance,  and  to  buj,  subject  to  an  implied  condition, 
not  to  call  for  the  freehold  title.  But  the  answer  to  this 
is,  that  the  lessor's  title  is  now  generally  required ;  dnd 
where  the  vendor  cannot  produce  the  title,  it  is  usual  to 
state  the  fiaict  in  the  particular  or  agreement.  Therefore, 
where  that  statement  is  omitted,  it  is  fair  to  presume  that 
the  vendor  is  in  possession  of  the  title.  There  can  be  no 
inconvenience  in  establishing  the  purchaser's  right  to 
call  for  the  freehold  title ;  for  the  vendor  has  it  in  his 
power  to  prevent  the  claim  by  an  express  stipulation. 

Of  course,  if  a  vendor  of  a  leasehold  estate  be  unable 
to  procure  the  lessor's  title,  equity  cannot  assist  the  pur- 
chaser(o)9  unless  he  will  dispense  with  the  production  of 
the  title  to  the  freehold. 

The  question  under  consideration  arose  in  a  recent 
case  in  the  Court  of  Chancery ;  and  Lord  Eldon  avoided 
deciding  the  abstract  point,  although  he  certainly  appears 
to  have  thought  that  the  better  rule  would  be,  that  the 
purchaser  is,  in  the  absence  of  an  express  stipulation  to 
the  contrary,  entitled  to  the  production  of  the  lessor's 
title.  He  intimated,  however,  that  if  ever  it  should  be 
his  duty  to  decide  a  question  so  important,  he  would  call 
in  the  Judges  to  his  assistance. 

The  case  before  Lord  Eldon  has  decided  that  the 
vendor  cannot  demand  a  specific  performance  if  the  pur- 
chaser can  show  that  the  title  to  the  freehold  is  not  good, 
or  that  there  are  any  incumbrances  on  it ;  nor  will  equity 
(*)afford  its  aid  against  the  purchaser,  where  the  nature 

(o)    Vide  supi'Oy  p.  208. 
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of  the  leasehold  title  is  misrepresented.  The  facts  were 
these :  the  interest  was  described  as  fifty  years,  the  resi- 
due of  a  term  free  from  incumbrances,  whereas  it  appear- 
ed that  there  were  only  sixteen  years  to  come  of  the  old 
lease,  granted  by  Sir  Richard  Grosvenor  in  1722,  and  the 
residue  of  the  fifty  years  was  granted  by  the  trustees  of 
Lord  Grosvenor  in  1791,  as  a  reversionary  term  for 
thirty-four  years.  It  appeared,  that  in  1786,  the  estate 
in  question  was  charged  with  jointures,  mortgages,  &c. 
Lord  Eldon  held,  that  in  these  cases  a  purchaser  should 
at  least  know  accurately  what  he  is  buying ;  that  in  the 
case  before  him,  the  title  produced  did  not  correspond 
with  that  contracted  for ;  and  that  there  was  a  wide  dif- 
ference between  the  residue  of  a  lease  that  has  existed 
for  a  century  with  possession  under  it,  and  a  small  residue 
of  an  old  term,  and  a  reversionary  lease  granted  by  per- 
sons whose  title  from  the  first  lessor  is  not  deduced.  He 
also  thought  that  he  was  bound  to  look  at  the  incumbran- 
ces, and  therefore  dismissed  the  bill,  but  without  costs(/i). 
But  when  it  is  stated  that  the  property  is  held  under  two 
leases  at  one  rent  for  a  stated  term,  it  must  be  understood 
that  the  leases  are  consecutive  ones(q). 

The  general  point  was  decided  in  favor  of  the  pur- 
chaser's right  in  the  case  of  Purvis  v.  Rayer(r)  in  the 
Exchequer.  An  agreement  was  entered  into  on  the 
(*)15th  May  1819,  between  John  Goldsborough  Raven- 
shaw  (as  the  agent  of  Purvis)  of  the  one   part,   and 

{p)  White  V.  Foljambe,  11  Yes.  juD.  337 ;  Deverell  v.  Lord  Bolton, 
18  Yes.  505  ;  and  see  Radcliffv.  WarringtoD«  12  Yes.  jun.  326  ;  Lady 
SaltouQ  «.  Philips,  sittings  after  T.  T«  1813,  cor.  Lord  Ellenborough, 
where  a  purchaser  recovered  his  deposit,  because  the  seller  claimed  his 
lease  subject  to  Lord  Grosvenor's  incumbrances,  and  had  stated  that 
the  lease  was  only  subject  to  the  ground-rent,  although  he  had  not 
undertaken  to  produce  the  landlord's  title.     See  9  Price,  515. 

{q)  Spratt  v.  JetTery,  10  Barn.  &  Cress.  249. 

(r)  28  July  1821,  MS.;  S.  C.  9  Price,  488. 
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William  Rayer  of  the  other  part ;  whereby  Ravenshaw 
agreed  to  sell,  and  Rayer  agreed  to  purchase  a  house  in 
Bath,  held  for  the  remainder  of  a  term  of  years  under 
the  corporation  of  Bath  and  the  late  Richard  Atwood,  at 
the  sum  of  1,600/. ;  an  abstract  to  be  made  and  deliver- 
ed by  Purvis,  and  the  assignment  to  be  at  the  expense 
of  Rayer.  The  purchase-money  to  be  paid  on  or  before 
Midsummer,  when  the  deeds  were  to  be  signed.  The 
ground-rent  and  all  outgoings  to  Midsummer  to  be  paid 
by  Purvis,  from  whence  the  same  were  to  be  paid  by 
Rayer.  The  bill  was  filed  by  the  seller,  and  the  title 
was  referred  to  the  Master,  who  reported  that  the  plaintiff 
could  not  make  a  good  title  to  the  said  leasehold  pre- 
mises. The  report  was  grounded  on  the  non-production 
of  the  lessor's  title.  The  plaintiff  excepted  to  the  report. 
The  Chief  Baron  overruled  the  exception.  His  Lordship 
observed  that  the  question  was,  whether,  when  a  man 
sells  a  leasehold  estate,  he  could  compel  the  purchaser  to 
take  it  without  showing  him  his  title.  White  v.  Foljambe 
was  the  first  case  on  this  point.  There  was  no  case  that 
went  the  length  of  showing  that  a  lessor  is  not  bound  to 
show  his  title.  This  was  a  lease  from  a  corporation  ;  and 
the  general  rule  is,  that  where  a  vendor  offers  any  thing 
for  sale,  the  vendee  is  entitled  to  have  the  thing  he  buys 
with  a  moral  certainty  that  he  has  the  thing  he  buys.  If 
a  man  sell  an  inheritance,  he  must  show  a  title  to  the 
inheritance  :  so  if  a  life  estate.  Then  what  is  the  differ- 
ence where  a  lease  is  sold  ?  It  is  said,  however,  that  this 
is  an  anomalous  case ;  but  the  law  has  not  said  so,  nor 
has  it  been  so  considered  in  any  of  the  decided  cases. 
Then  it  is  objected,  that  a  lessor  has  not  the  means  of 
compelling  the  inspection  of  his  lessor's  title ;  that  is  true, 
but  fiirnisbes  no  ground  for  an  exception.  A  lessee  may 
(*)insist  on  looking  into  his  lessor's  title,  or  that  he  should 
produce  it ;  but  if  he  omits  to  do  so,  is  that  any  reason 
why  the  vendee  of  a  lease  should  be  deprived  of  those 
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advantages  ?  Another  course  is,  to  state  in  the  adver- 
tisement that  you  cannot  show  the  title.  Therefore, 
though  after  the  lease  is  granted  the  lessee  cannot  compel 
the  production  of  his  lessor's  title,  there  is  no  reason  why 
the  vendee  should  be  put  to  any  risk.  Then  is  there 
a  good  title  here ;  the  lease  is  made  in  1 774 ;  does  the 
length  of  time  make  the  lease  good  ?  Suppose  it  had 
been  made  by  a  tenant  for  life  ;  a  tenant  for  life  might 
live  for  forty-five  years  ;  forty-five  years  possession  would 
not  be  good  evidence  of  a  title  to  the  inheritance ;  but 
then  it  is  said,  this  was  a  lease  by  a  corporation.  His 
Lordship  was  of  opinion  that  there  might  be  circumstances 
which  might  make  an  alteration  ;  but  here  there  was  no 
act  of  ownership  prior  to  1774,  no  prior  leases.  A  tenant 
for  life  might  have  conveyed  in  fee  to  a  corporation,  but 
on  the  death  of  the  tenant  for  life,  the  estate  would  cease. 
This  case,  therefore,  did  not  differ  from  the  case  of  a  lease 
from  an  individual. 

If  a  purchaser  of  a  leasehold  estate  had  notice,  at  the 
time  he  entered  into  the  contract  for  purchase,  of  the 
vendor's  inability  to  produce  the  lessor's  title,  he  would 
not  afterwards  be  allowed  to  insist  on  its  production. 
Wherever,  therefore,  a  vendor  of  a  leasehold  estate  has 
not  an  abstract  of  the  lessor's  title,  this  circumstance 
should  be  mentioned  in  the  particulars  of  sale,  if  sold  by 
auction  ;  or  in  the  agreement,  if  sold  by  private  contract. 
And  if  the  purchaser  agree  to  accept  a  proper  assign- 
ment, without  requiring  the  lessor's  title,  he  will  at  law 
be  compelled  to  pay  the  price,  although  the  lessor's  title 
prove  to  be  bad (5).  And  a  purchaser  of  an  estate 
(*)held  under  a  bishop's  lease,  cannot  call  for  the  lessor's 

title(0. 

It  seems  formerly  to  have  been  thought,  that  a  plaintiff 

{s)  Spratt  V,  Jefiery,  1 0  Barn.  Cress.  249. 
(0  Fane  v*  Spencer,  2  Mer.  430. 
(*338) 
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in  an  ejectment  for  a  leasehold  estate,  could  not  recover 
unless  the  original  lease  and  all  the  naesne  assignments 
were  proved  ;  but  this  rule  has  been  relaxed,  and  where 
the  possession  had  been  uniform,  the  jury  will  he  recom- 
mended to  presume  any  old  assignments  which  have  been 
lost(ii).  It  cannot,  however^  be  laid  down  as  a  general 
rule,  that  a  purchaser  of  a  leasehold  estate  can  safely 
accept  the  title  ^ji^here  any  of  the  mesne  assignments  have 
been  lost,  although  he  might  be  able  to  recover  in  eject- 
ment, if  he  actually  did  purchase.  Every  case  of  this 
nature  must  depend  upon  its  own  particular  circumstan- 
ce8(a:). 

If  the  title  deeds  are  lost,  the  seller  must  furnish  the 
purchaser  with  the  means  of  showing  what  were  the  con- 
tents of  the  de^ds,  and  of  proving  that  they  were  duly  ex- 
ecuted, even  where  the  deeds  are  accidentally  destroyed 
by  fire  after  the  contract  is  made(y). 

With  respect  to  the  title  to  renewable  leaseholds,  .great 
difficulty  constantly  occurs.  All  public  bodies  who  grant 
renewable  leases,  require  the  old  lease  to  be  given  up  be- 
fore they  will  grant  a  new  one ;  and  when  they  once  obtain 
possession  of  a  surrendered  lease,  they  will  not  part  with  it, 
or  permit  a  copy  of  it  to  be  taken.  When  the  lessee  sells* 
be  produces  an  abstract  of  the  subsisting  lease  and  subse- 
quent instruments.  Now  this  is  a  title  which  it  is  impos- 
sible to  accept,  however  willing  the  purchaser  may  be,  and 
although  he  may  have  waved  calling  for  the  lessor's  title. 
Every  lease  is  stated  to  be  granted  in  consideration  of  the 
surrender  of  the  former  lease,  and  by  means  of  this  refer- 
ence (*)the  chain  of  title  is  kept  up.  The  reference  in  the 
last  lease  to  the  one  immediately,  preceding,  is  notice  of  it 
to  the  purchaser,  and  that  again  is  notice  of  the  one  before 

(ii)  Earl  e.  Baxter,  2  Blackst.  1228.     See  11  Ve0.  jun.  350. 

(x)  Vide  pott,  Hillary  v.  Waller. 

(2^)  Bryant  V.  Busk,  4  Russ,  1. 

VOL.  I.  62  (*3a9) 
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that,  and  so  on  to  the  first  lease.     And  if  in  any  of  these 

leases  the  lessee  is  described  as  devisee  under  a  will,  or 

there  is  any  thing  to  lead  the  mind  to  a  conclusion  that 

the  lessee  is  not  absolutely  entitled,  the  purchaser  will  be 

liable  to  the  same  equity  as  the  lessee  was  subject  to,. 

although  he,  the  purchaser,  had  no  other  knowledge  of 

the  fact,  than  the  mention  in  the  lease  of  the  surrender 

of  the  former  lease,  equity  deeming  that  sufiicient  to  lead 

him  to  inquire  into  the  title(z).     Harsh  as  this  rule  may 

seem,  it  is  quite  consistent  with  the  general  principles  of 

equity,  and  is  imperiously  called  for  in  this  case,  because 

public   bodies  generally  renew  with    the  person   having^ 

the  legal  estate,  and  seldom  suffer  any  trusts  to  appear  on 

the  lease,  lest  they  should  be  implicated  in  the  executioit 

of  thenu 

Although  a  purchaser  buys  with  full  notice  that  a  title 
cannot  be  made  without  the  consent  of  a  third  person,  yet 
it  lies  on  the  seller  and  not  on  the  purchaser  to  obtain  the 
consent.  It  cannot  be  inferred  that  the  seller  only  agreed 
to  part  with  his  interest  in  the  estate  as  far  as  he  was  able 
to  do  so(a). 

III.  To  enable  equity  to  enforce  a  specific  performance 
agsdnst  a  purchaser,  the  title  to  the  estate  ought,  like 
Cs&sar's  wife,  to  be  free  even  from  suspicion(6) ;  for  it 
would  be  an  extraordinary  proceeding  for  a  court  of  equity 
to  compel  a  purchaser  to  take  an  estate  which  it  cannot 
warrant  to  him(c).  It  hath,  therefore,  become  a  settled 
and  invariable  rule,  that  a  purchaser  shall  not  be  comr 
peDed  (*)to  accept  a  doubtful  title(rf)(206)  ;  neither  will 

(z)  Coppin  V.  Fernyhough,  2  Bro.  C.  C.  291. 
(o)  Lloyd  V.  Crispe,  6  Taunt.  249 ;  Mason  v.  Corder,  2  Marsh.  332 ; 
7  Taunt.  9. 

(b)  See  2  Ves.  59. 

(e)  Heath  «.  Heath,  1  Bro.  C.  C.  147. 

(d)  Marlowv.  Sniith,  2  P.  Wms.  198;  Mitchel  v.  Neale,.2  Yes. 

(206)  See  ButUr  v.  O'Hear,  1  Des.  382.    M'Comb  v.  IVrighi,  4 
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be  be^orced  to  take  an  equitable  title(e)  nor  will  a  case 
be  directed  to  the  Judges  as  to  the  title  unless,  the  pur- 
chaser be  willing  that  it  shovld(f) ;  and  even  if  a  case 
should  be  directed,  and  the  Judges  were  to  certify  in 
fovor  of  the  title,  yet  a  specific  performance  would  not 
be  decreed  unless  the  Court,  itself  were  satisfied  of  the 
equitable  as  well  as  the  legal  title  of  the  vendor(^).  And 
although  the  Judges  certify  in  favor  of  the  title,  and 
there  is  no  equitable  objection  to  it,  yet  if  the  point  of 
law  is  doubtful,  the  purchaser  may  require  another  case 
to  be  directed,  which  it  seems  will  not  be  sent  back 
to  the  same  court(&).  If  exceptions  be  taken  to  the 
Master's  report  in  favor  of  the  title,  and  the  Court  think 
the  title  a  doubtful  one,  the  bill  may  upon  further  direc- 
tions be  dismissed  without  either  overruling  or  allowing 
the  exceptions(i). 

And  even  the  house  of  Lords,  sitting  as  a  court  of 
equity  upon  appeal,  will  not  in  all  cases  decide  the  point, 
but  if  they  think  it  a  doubtful  one  will   discharge  the 

679;  Shapland  v.  Smitht  1  Bro.  C.  C.  74^  Cooper  v.  Denne,  4  Bro. 
C.  C.  80 ;  1  Ves.  jun.  665,  S.  C. ;  Crewe  v,  Dicken,  4  Ves.  jun.  97 ; 
Rose  V.  Callaod,  5  Yes.  jun.  186 ;  Roake  v,  Eidd,  ibid,  647  ;  Wheate 
>.  Hall,  17  Ves.  jun.  80 ;  Sloper  v.  Fish,  Rolls,  29  July  1813  ;  2  Vcf. 
Sc  Bea.  145 ;  Jervoise  v»  Duke  of  Northumberland,  1  Jac.  &  Walk« 
559  ;  Price  v.  Strange,  6  Madd«  159. 

(e)  Cooper  V.  Denne,  u^t  «ttp. ;  and  see  2  Yes.  jun.  100  ;  and  infra* 

(/}  Roake  v,  Kidd,  ubi  sup. ;  Sharp  v.  Ardcock,  4  Russ.  374. 

{g)  Sheffield  v.  Lord  Mulgrave,  2  Yes.  jun.  526. 

(h)  Trent  v,  Hanning,  10  Yes.  jun.  500. 

(t)  Willcox  V.  Bellaers,  1  Turn«  &  Russ.  491. 


Johns.  Ch.  Rep.  659.  KeUey  v.  Bradford^  3  Bibb,  317.  But  where  a 
purchaser  proceeds  in  the  treaty  for  a  purchase,  after  he  is  acquainted 
with  the  title,  and  the  nature  of  the  tenure,  and  does  not  object  to  it,  he 
will  be  bound  to  fulfil  his  contract ;  though  a  court  of  equity  might  give 
some  relief,  if,  ultimately,  the  title  should  turn  out  to  be  really  bad. 
Roach  V.  Rutherford^  4  Des.  126,  135.  See  also,  Beverley  v.  Law- 
son's  heirs,  3  Munf.  317,  338.     Mayo  v.  PurceU^  3  Munf.  243. 
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purchaser  from  the  contract,  with  cost8(A:).  It  is,  how* 
erer,  to  be  regretted  that  such  a  rule  should  have  been 
adopted. 

The  doubt  generally  turns  upon  a  point  of  law,  but 
(*)the  rule  equally  applies  to  other  cases.  Therefore 
where  a  testator,  who  appeared  to  be  seised  of  the  entirety 
of  an  estate,  devised  his  undivided  moiety,  or  half  part  of 
it,  and  all  other  his  shares,  proportions  and  interests  if  any 
therein ;  and  no  evidence  appeared  that  he  had  not  the 
entirety,  and  the  words  were  sufficient,  if  he  had,  to  pass 
it ;  Lord  Eldon  was  of  opinion  that  the  title  was  good ; 
but  he  was  also  of  opinion  that  this  was  not  a  reasonably 
clear  marketable  title,  with  that  doubt  as  to  the  evidence 
of  it,  which  must  always  create  difficulty  in  parting  with 
it,  and  therefore  he  refused  to  force  the  title  on  a  pur- 
chaser(/). 

So  there  are  many  cases  in  which  a  Jury  will  collect  the 
fact  of  legitimacy  from  circumstances,  in  which  it  might 
be  attended  with  so  much  reasonable  doubt,  that  equity 
would  not  compel  a  purchaser  to  take  it  merely  because 
there  was  such  a  verdict.  The  Court  ought  to  weigh, 
whether  the  doubt  is  so  reasonable  and  fair,  that  the 
property  is  left  in  his  hands  not  marketable(m). 

Whether  where  an  action  is  brought  against  a  purchaser 
for  non-performance  of  an  agreement,  a  court  of  law  will 
act  upon  this  doctrine,  is  doubtful.  In  a  case  before  Lord 
Kenyon  at  nisi  prius(n)j  where  an  objection  was  made  to 
the  title,  his  Lordship  said  he  would  not  then  determine 
the  point,  nor  was  it  necessary  to  do  so.  He  thought  it 
a  question  of  some  nicety  ;  but  whether  it  was  or  not,  he 
thought  it  equally  a  defence  to  the  action.     When  a  man 

{k)  Blosse  V.  Clanmorris,  3  Bligh,  62. 

(/)  Stapylton  v.  Scott,  16  Ves.  jun.  272.     See  1  Vcs.  &  Beam.  493 ; 

and  see  and  consider  Hartley  v.  Smith,  1  Buck,  368. 

(m)  Per  Lord  Eldon.     See  8  Ves.  jun.  428. 

(»)  Hartley  t.  Peahall,  Pcake'sC.  131 ;  Wilder.  Fort, 4  Taunt  334. 
(*341) 
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buys  a  commodity^  he  expects  to  have  a  clear  indisputable 
title,  and  not  such  a  one  as  maj  be  questionable,  at  least, 
(*)in  a  ci)urt  of  law(l)(207).  No  man  is  obliged  to  buy 
a  lawsuit ;  %nd  a  verdict  was  given  for  the  purchaser. 
But  in  a  later  case(o),  where  at  law  the  same  argument 
was  urged  on  behalf  of  a  purchaser  who  was  plaintiff, 
Lord  C.  J.  Gibbs  said,  it  was  iqtimated  that  if  any  doubt 
could  be  cast  on  the  title  of  the  vendor,  the  plaintiff  would 
be  entitled  to  recover  back  his  deposit.  Now,  if  he  had 
gone  into  a  court  of  equity,  the  Chancellor  would  not, 
perhaps,  have  obliged  an  unwilling  purchaser  to  ratify 
the  contract.  But  if  he  come  into  a  court  of  law  to  re- 
cover the  deposit,  on  the  ground  of  an  insufficient  title, 
he  must  abide  by  the  decision  of  that  court,  and  that  is 
the  difficulty  which  the  party  had  brought  upon  himself 
by  coming  into  a  court  of  law.  This  seems  to  be  the 
true  rule. 

In  a  late  case,  where  the  estate  was  sold  without  any 
notice,  that  it  was  recently  allotted  under  an  inclosure 
act,  and  it  appeared  that  the  commissioners  had  not  made 
their  award,  and  the  act  contained  no  clause  authorizing 
a  sale  before  the  award ;  Lord  EUenborough  held,  that 
the  purchaser  was  warranted  in  refusing  the  title(/7).  But 
if  the  purchaser  is  at  the  time  of  the  contract  aware  that 
the  estate  is  in  a  progressive  state  of  inclosure,  and  there 
is  no  ground  to  suppose  that  the  commissioners  will  vary 
the  allotments,  assuming  their  power  to  do  so,  the  pur- 

(0)  Romilly  v.  James,  1  Marsh.  600. 

(p)  Lowndes  v,  Braj,  Silt,  after  T.  Term,  1810  ;  Cane  v.  Baldwin, 
1  Stark.  65 ;  Farrer  r.  BiUing,  2  Bam.  &  Aid.  171. 

(1)  This  expression  seems  to  refer  to  the  question,  whether  equitable 
objections  to  a  title  are  a  defence  at  law.     Vide  supra,  p.  243. 


(207)  See  Roach  v.  Rutherford,  4  Des.  133. 
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chaser  will  be  compelled  to  take  the  title  although  the 
award  is  not  executed(9). 

(*) Where  an  act  of  bankruptcy  has  been  committed,  the 
purchaser  cannot  be  compelled  to  take  the  tifle,  although 
the  vendor  swear  that  he  owes  no  debt  upon  which  a 
« commission  can  issue,  and  the  purchaser  cannot  disprove 
the  statement.  The  ground  of  this  determination  was^ 
the  impossibility  of  ascertaiaing  that  there  was  not  such 
a  debt  as  would  support  a  commission(r).  And  upon 
the  same  principle,  a  purchaser  who  has  become  bankrupt 
cannot  compel  a  conveyance  of  the  estate  to  him  ;  because 
he  cannot  satisfy  the  vendor  that  he  will  be  entitled  to 
retain  the  purchase-money(5). 

So,  where  an  estate  is  sold  subject  to  a  rent,  which, 
although  not  so  stated,  appears  to  be  only  part  of  a 
larger  rent  charged  on  that  and  other  property,  the  pur- 
chaser will  not  be  bound  to  take  the  title,  although  for 
many  years  the  apportioned  rent  has  been  received(208)  : 
^n  apportionment  by  deed  must  be  shown*  It  is  the  duty 
of  the  vendor  to  give  the  purchaser  a  complete  formal 
discharge  of  all  the  further  rent  that  the  house  was  ever 
liable  to.  Although  an  apportionment  may  be  presumed, 
yet,  as  Mr.  Justice  Chambre  observed,  the  question  here 
is  not  what  may  be  presumed,  but  whether  a  purchaser 
is  compellable  to  accept  a  purchase,  where  his  title  rests 
only  on  presumption,  which  may  be  rebutted  by  other 
evidence.  And  Lord  Chief  Justice  Mansfield  said,  that 
a  court  of  equity  would  not  decree  a  specific  performance 
in    a  case  like  this,  unless  the  seller  could  procure  the 

(q)  Eingsley  v.  Young,  MS. ;  S.  C.  17  Yes.  jun.  463,  affirmed  on 
ah  appeal  bj  Lord  Eldon.     The  act  authorized  a  sale  before  the  award. 

(r)  Lowe  v.  Lush,  14  Yes.  jun.  547 ;  Cann  v.  Cann,  1  Sim.  &  Stu. 
284. 

(«)  Franklin  v.  Lord  Brownlow,  14  Yes.  jun.  560. 

(208)  See  Ten  Broeck  v.  Livingston^  1  Johns.  Ch.  Rep.  357. 
(*343) 
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srouad-laiidlord  to  apportion  the  rent,  by  joining  in  an 
assignment  of  the  lease  ;  in  which  assignment  the  appor- 
tioned rent  should  appear(/). 

But  where  an  apportioned  rent  is  sold,  if  the  rent  is 
(*)an  apportioned  rent,  the  purchaser  cannot  object  that 
be  will  not  have  the  same  remedies  as  if  the  rent  were 
entire(ti). 

So  where  an  estate,  held  under  one  lease,  is  sold  in 
lots,  and  the  fact  is  stated,  and  it  is  stipulated  that  the 
purchaser  of  one  particular  lot  is  to  be  subject  to  the 
whole  of  the  rent,  the  other  purchasers  cannot  object  to 
the  title,  although  there  is  a  clause  of  re-entry  on  non- 
payment of  the  rent  contained  in  the  lease(a:). 

In  a  case  where  an  estate  was  sold  in  lots,  and  one  of 
the  conditions  stated  that  the  estate  was  subject  to  the 
perpetual  payment  of  120/*  to  the  curate  of  A.,  but  the 
same  and  a  perpetual  annual  payment  to  the  hospital 
of  B.  were  in  future  to  be  charged  upon  and  paid  by  the 
purchaser  of  lot  1.  only ;  it  was  held,  that  the  purchasers 
of  the  other  lots  were  only  entitled  to  such  an  indemnity 
as  could  be  made  by  the  purchaser  of  lot  1 .  to  the  pur- 
chasers of  the  other  lots(y). 

Where  the  estate  agreed  to  be  leased  was  comprised 
with  others  in  an  original  lease,  under  which  the  lessor 
bad  a  right  to  re-enter  for  breach  of  covenants,  so  that  the 
under-lessee  might  be  evicted  without  any  breach  on  his 
part,  it  was  held,  by  Sir  John  Leach,  Vice-Chancellor,  that 
he  was  not  6ound  to  accept  the  title  with  an  indemnity. 
His  Honor  observed,  that  where  a  party  comes  for  a  spe- 
cific performance,  he  desires  the  Court  to  give  the  party 

(/)  Barnwell  v.  Harris,  1  Taunt.  430, 

(u)  So  held  by  the  Y.  C.  in  Bliss  v.  Collins,  reported  in  4  Madd. 
229.  See  S.  C.  1  Jac.  &  Walk.  426  ;  Walter  v.  Maunde,  1  Jac.  & 
Walk.  181. 

(x)  Walter  v,  Maunde,  ubi  mp» 

{y)  Cassamajor  v.  Strode,  2  Swanst  347 ;  f  Wils.  Cfaa.  Ca.  426. 
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the  specific  subject*  Now  here  be  could  not  secure  the 
possession  of  the  subject  upon  the  terms  agreed  upon. 
Hut  he  offers  an  indemnity.  The  lessee  might  be  evicted, 
and  therefore  it  was  compensation  and  not  indemnity  that 
was  offered*  I  will  give  you  the  subject  of  the  contract 
(^)not  with  a  sure  title,  but  with  a  compensation  in  case  of 
eviction*  It  was  not  a  case  for  an  indemnity,  and  the 
Court  could  not  compel  a  performance  with  a  compen- 
sation(z). 

In  a  late  case(a),  upon  a  purchase,  it  was  agreed,  that 
if  there  should  be  found  any  fee-farm  rents,  or  quit-rents, 
chargeable  on  the  same,  an  allowance  should  be  made  at 
the  rate  of  thirty  years  purchase  on  the  amount  thereof. 
It  appeared  that  the  estate,  with  others  of  great  value, 
was  charged  with  a  perpetual  rent  of  forty  marks,  origi- 
nally reserved  to  the  Crown  ;  but  a  similar  rent  was 
granted  to  trustees  in  fee,  in  the  usual  way,  out  of  a  part 
of  the  estate  not  sold,  of  nearly  ten  times  the  annual  value 
of  the  rent,  as  an  indemnity  to  the  other  estates  against 
the  rent.  It  was  objected,  that  this  charge  prevented  the 
seller  from  making  a  good  title.  It  was  argued,  on  the 
part  of  the  seller,  that  this  was  the  precise  case  in  which 
a  purchaser  would  be  compelled  to  take  a  title  with  an 
indemnity.  Equity  looks  only  to  the  substantial  execu- 
tion of  the  contract ;  and  here  the  rent  was  not,  in  sub- 
stance  J  a  charge  on  the  land.  It  was  not  like  the  case  of 
a  lease,  where  non-payment  of  the  rent,  or  non-perform- 
ance of  the  covenants,  might  avoid  the  estate  of  the  person 
who  was  required  to  accept  the  indemnity ;  but  this  was 
the  simple  case  of  a  money  payment,  which  would,  of 
course,  be  accepted  from  the  owner  of  the  estate  exclu- 

(z)  Ffldes  V.  Hooker,  3d  April  1818,  MS. ;  3  Madd.  193 ;  Warren 
V.  RichardsoD,  1  You.  1. 

(o)  Hays  V.  Bailey,  Rolls,  10  Aug.  1813,  MS.  vide  infra.  See 
Cassamajor  v.  Strode,  1  Wils.  €ha.  Ca.  428. 
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sivelj  charged  with  it,  by  way  of  indeuinity  ;  aiid  which 
estate  would  always  be  liable  to  answer  any  payment 
made  on  account  of  the  rent  by  the  persons  intended  to 
be  indemnified  against  it.  The  objection,  if  allowed, 
would  affect  half  the  titles  in  the  kingdom.  It  applies 
(*)to  nearly  all  the  estates  which  came  into  the  hands  of 
the  Crown  on  the  dissolution  of  the  monasteries.  Dick- 
enson V.  Dickenson(6)  was  a  stronger  case  ;  for  there  the 
purchaser  was  compelled  to  take  the  title,  although  the 
Judge  was  of  opinion,  that  if,  in  the  event,  the  fund 
should  turn  out  deficient  for  payment  of  the  infant's 
legacies,  he  must  still  have  recourse  to  the  -estate  for 
the  deficiency.  The  ground  of  the  decision  must  have 
been,  that  there  was  no  chance  of  the  fund  proving  defi- 
cient. Halsey  v.  Grant(c)  is  a  direct  authority  in  favor 
of  the  seller ;  and  there  the  indemnity  fund  was  not  so 
large  with  reference  to  the  amount  of  the  charge  as  the 
present  ;  and  although  Horniblow  v.  Shirley (rf),  .was 
a  case  of  compensation,  and  not  of  indemnity,  yet  it 
appears  that  Lord  Alvanley  said,  that  if  such  an  objection 
was  to  prevail,  a  purchaser  of  a  portion  of  a  large  estate 
would  always  be  at  liberty  to  get  rid  of  a  contract(€). 
In  the  present  case,  the  purchaser  did  not  object  to  the 
estate  being  charged  with  a  fee-farm  rent,  provided  he 
was  paid  its  value.  Here  the  rent  is  charged  only  in 
point  of  form  ;  and  therefore  he  can  require  no  allowance* 
On  the  part  of  the  purchaser,  it  was  argued,  that  the 
clause  relied  upon,  on  the  other  side,  was  evidence  that 
the  purchaser  was  not  to  take  the  estate  subject  to  any 
rent,  unless  it  could  be  sold  to  him  ;  and  the  estate  would 
always  be  liable  to  the  fee-farm  rent,  notwithstanding  the 
indemnity.  The  Master  of  the  Rolls  was  of  opinion, 
that  the   clause   in   the  agreement   referred   to   a   rent 

(6)  3  Bro.  C.  C.  19.  (d)  13  Ves.  jun.  8. 

{€)  13  Ves.  jun.  73.  (e)  13  Ves.  jun.  75. 
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charging  the  estate  sold  only,  and  not  to  a  rent  charging 
it  and  other  estates ;  and  that  the  Master  was  justified 
in  considering  the  rent  as  an  objection  to  the  title.  As 
to  the  question  of  indemnity,  his  Honor  observed,  that 
(*)Halsey  and  Grant  was  certainly  a  case  of  indemnity ; 
and  Horniblow  and  Shirley  a  case  of  compensation  ;  but 
he  doubted  whether  the  deed  executed  in  order  to  relieve 
the  estate  in  question,  could  be  considered  such  an  in- 
demnity as  a  purchaser  ought  to  be  compelled  to  accept, 
nor  should  he  decide  whether  in  this  case  any  indemnity 
could  or  ought  to  be  given  by  the  vendor  against  such 
fee-farm  rent.  He  should  leave  that  to  be  decided  when 
the  cause  came  on  to  be  heard  thereafter. 

Upon  an  appeal  to  the  Lord  Chancellor,  he  affirmed  the 
decision  of  Sir  William  Grant,  on  the  ground  that  the  rent 
in  question  did  not  fall  within  the  condition ;  and  his  Lord- 
ship treated  the  early  cases  as  not  being  authorities^  and 
held  that  a  seller  was  bound  accurately  to  describe  what 
.  he  was  semng(fXW9}. 

In  the  case  of  Fildes  v.  Hooker(^),  Sir  John  Leacb^ 
Vice-chancellor,  observed,  that  the  utmost  length  of  in- 
demnity was,  that  if  a  good  title  can  be  made  subject  to 
an  incumbrance,  the  purchaser  shall  take  the  title,  with 
a  security  protecting  him  against  the  incumbrance.  He 
did  not  know  that  the  Court  had  gone  so  far,  and  he 
should  not  be  disposed  to  follow  such  a  rule,  because  the 
purchaser  is  entitled  to  an  estate  free  from  incumbrance. 
It  would  be  difficult  to  convince  him  that  such  a  rule  was 
right. 

(/)  M.  T.  1821,  MS. 

(g)  3d  April  1818,.  MS. ;  3  Madd.  193. 

■  ■'»■■  ■  ■  I ■ — — - — — ■ — 

(209)  Where  there  was  a  cootract  for  the  conveyance  of  land,  parcel 
of  a  large  tract,  subject  to  a  quit  rent,  which  had  not  been  demanded 
for  above  60  years,  such  incumbrance,  if  any,  was  held  to  be  no  objec- 
tion to  a  decree  of  specific  performance.     Ten  Broeck  v.  lAvingsionj  1 

Johns.  €h.  Rep.  367. 
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It  hath  before  been  observed,  that  a  purchaser  will  not 
be  compelled  to  take  an  equitable  title ;  but  this  rule  does 
not  extend  to  estates  sold  before  a  Master  under  the 
decree  of  a  court  of  equity.  For  in  this  case,  although 
the  legal  estate  is  outstanding,  and  cannot  be  immediately 
got  in,  yet  if  the  person  seised  of  the  legal  estate  is 
a  party  to  the  suit,  the  Court  will  compel  the  purchaser 
to  accept  the  title,  and  will  decree  generally  that  the 
(*)legal  tenant  shall  convey,  and  that  the  purchaser  shall 
in  the  mean  time  hold  and  enjoy. 

And  even  where  the  legal  estate  is  vested  in  an  infant, 
the  Court  will  compel  the  purchaser  to  complete  his  con- 
tract on  the  usual  decree,  that  the  infant  shall  convey 
when  he  comes  of  age,  unless  he  then  shows  cause  to  the 
contrary ;  and  that  the  purchaser  shall  in  the  njiean  time 
hold  and  enjoy. 

Thus  in  a  case(A)  where,  upon  sale  of  an  estate  before 
a  Master,  in  pursuance  of  a  decree  under  Lord  Waltham's 
will,  the  purchaser  objected  to  the  title,  on  the  ground  of 
the  legal  estate  being  in  an  infant ;  Lord  Rosslyn,  without 
the  least  hesitation,  compelled  the  purchaser  to  take  the 
title,  making  his  decree  for  the  infant  to  convey  in  the 
usual  form  ;  because,  as  the  purchaser  bought  under  the 
decree,  he  was  bound  to  accept  such  a  title  as  the  Court 
could  make  him(i).  And  I  learn  that  in  a  case  of  this 
nature,  Lord  Rosslyn  would  not  sanction  an  application 
by  the  purchaser,  at  his  own  expense,  for  an  act  of  par- 
liament to  divest  the  infant  of  the  legal  estate.  Nor,  if 
the  estate  be  copyhold,  will  the  Court  retain  any  part  of 
the  purchase-money  in  order  to  defray  the  expense  of  the 

(h)  Ch.  MS.     See  Chandler  v.  Beard,  1  Dick.  392. 

(f)  But  note,  a  purchaser  under  a  decree  will  not  be  compelled  to. 
take  a  daubifid  title.  See  Mario w  v.  Smith,  2  P.  Wms.  198 ;  Shaw  v. 
Wright,  3  Yes.  jun.  22  ;  Noel  v.  Weston.  Coop.  13& 
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fine  that  would  be  payable,  iu  case  the  infant  heir  should 
die  before  he  surreQdered(A:). 

But  although  a  purchaser  under  a  decree  will  be  com- 
pelled to  accept  a  title  of  this  nature,  yet,  if  he  sell  the 
estate,  the  Court  will  not  enforce  a  specific  performance 
against  the  second  purchaser. 

This  was  also  decided  by  Lord  Rosslyn.  The  pur- 
chaser of  Lord  Waltham's  estate  sold  the  estate  to  a  per- 
son (*)who  objected  to  the  title  upon  the  same  ground  as 
he  had  objected  to  it,  and  refused  to  complete  the  contract. 
The  first  purchaser  very  confidently  filed  a  bill  for  a  spe- 
cific performance,  but  Lord  Rosslyn  dismissed  it ;  because 
such  second  purchaser  did  not  buy  under  the  decree,  and 
therefore  was  not  compellable  to  accept  an  equitable 
title(0- 

But  where  the  estate  is  not  sold  by  the  Court,  although 
the  purchaser  agree  to  go  before  the  Master  upon  a  re- 
ference of  title  in  a  suit  in  Court  for  the  administration 
of  the  estate,  yet  he  is  not  bound  to  take  an  equitable 
title(m). 

In  a  case  where  a  seller  after  the  contract  died  intestate, 
leaving  an  infant  heir,  who  filed  a  bill  against  the  pur- 
chaser, praying  that  he  might  elect  either  to  complete  or 
abandon  the  contract;  and  the  purchaser  submitted  to 
perform  the  contract,  and  paid  the  purchase-money  into 
court,  the  Maser  of  the  Rolls  refused  to  pay  it  out  with- 
out the  consent  of  the  purchaser  during  the  infancy  of  the 
heir(n). 

In  another  case,  where  after  a  contract  for  sale  the 
seller  died  intestate,  leaving  an  infant  heir,  and  his  widow, 

(k)  Morris  v.  Clarkson,  1  Jac.  &  Walk*  604,  n. ;  3  Swanst.  658. 

(0  Powell  V.  Powell,  6  Madd.  53. 

(m)  Cana  v.  Cann,  1  Sim.  &  Stu.  284. 

in)  Bullock  r.  Bullock,  1  Jac.  &  Walk.  603. 
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who  was  bis  admiuistratrix,  filed  a  bill  for  a  specific  per- 
formance against  the  purchaser  and  the  heir,  it  was  de- 
creed, and  a  day  given  to  the  heir  to  show  cause(o).  But 
the  objection,  that  the  purchaser  was  not  bound  to  accept 
the  title  in  consequence  of  the  infancy  of  the  heir,  was 
not  taken. 

The  reason  why  a  purchaser  under  a  decree  is  com- 
pelled to  take  an  equitable  title  seems  to  be  this,  that  the 
Court  has  bound  the  right  of  the*  party  in  whom  the  legal 
*  (*)estate  is  vested,  and  will  not  permit  him  to  take  advan-^ 
tage  of  it.  This,  however,  is  not  the  case  where  the  le- 
gal estate  is  in  an  infant ;  as  it  makes  part  of  the  decree, 
that  he  shall  convey  when  he  comes  of  age,  unless  he  then 
shows  cause  to  the  contrary. 

In  favor  of  the  rule,  by  which  a  purchaser  under  a 
decree  is  compellable  to  take  an  equitable  title,  it  may 
be  said,  that  it  facilitates  sales  under  the  decrees  of  the 
Court ;  but  the  injustice  of  it  is  too  glaring.  The  decree 
of  a  court  of  equity  acts  in  personam^  and  not  like  a  judg- 
ment at  law,  in  rem ;  and  it  is  possible  that  the  Court 
may  never  be  able  to  compel  the  person  seised  of  the 
legal  estate  to  convey  it  to  the  purchaser. 

But  the  Acts  of  the  1  W.  4,  to  which  we  have  already 
referred(o),  remove  most  of  these  anomalies  by  enabling 
the  Court  to  make  a  good  legal  title.  With  this  view,  as 
we  have  seen,  a  tenant  for  life  may  convey  the  inheri- 
tance ;  an  infant  may  convey  as  if  he  were  an  adult ; 
and  a  committee  may  convey  in  the  place  of  the  lunatic. 

Although  an  estate  is  not  sold  under  a  decree,  and  the 
legal  estate  appears  to  be  outstanding,  and  cannot  be  got 
in,  yet,  if  the  circumstances  of  the  case  are  such  as 
would  induce  a  court  of  law,  under  those  grounds  upon 

(o)  Holland  v.  Hill,  Rolls,  18  Mar.  1818,  MS. ;  King  v.  Turner,  2 
Sim.  549. 

(o)  Supra^  p.  192. 
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which  presumptions  are  in  general  raised,  to  presume  a 
reconveyance,  the  purchaser  will  be  compelled  to  take 
the  t\tle(p).  Reconveyances  have  been  frequently  pre- 
sumed upon  trials  at  law  in  favor  of  justice ;  but  this 
doctrine  was  never  applied  to  a  contract  between  a  vendor 
(*)and  purchaser,  until  the  case  of  Hillary  v.  Waller,  which 
certainly  has  not  met  with  the  approbation  of  the  bar. 
The  decision  has  occasioned  considerable  difficulties  in 
practice.  As  no  man  can  say  where  exactly  the  line  is 
to  be  drawn,  at  what  period  the  presumption  is  to  arise, 
and  what  circumstances  are  sufficient  to  rebut  it,  each 
party  puts  his  own  construction  on  almost  every  case 
which  arises.  This,  of  course,  leads  to  endless  discussion 
and  expense,  and  the  very  parties  in  whose  favor  the  doc- 
trine was  introduced,  ultimately  feel  how  much  it  would 
have  been  to  their  interest,  that  the  general  rule  of  the 
Profession  had  not  been  relaxed.  This  rule  was,  that 
a  vendor  was  bound  to  get  in  all  outstanding  legal 
estates,  which  were  not  barred  by  the  statutes  of  limita- 
tions. The  certainty  of  the  rule  amply  compensated  for 
any  individual  hardship  which  it  might  sometimes  occa- 
sion. And  now  that  the  time  is  shortened  by  the  late  statute 
of  limitations,  there  is  less  room  than  before  for  presuming 
a  conveyance  of  a  legal  estate  against  a  purchaser(210). 

(p)  Hillary  v.  Waller,  12  Yes.  jun.  239  ;  Emerj  o.  Growcock»  ex 
pcurte  Holman,  posL  ch.  9,  s.  2,  div.  iv ;  but  see  Goodrigbt  v.  Swym- 
mer,  1  Eenyon,  385  ;  Eeene  v.  Deardon,  8  East,  248 ;  Doe  v.  Bright- 
wen,  10  East,  583,  which  show  that  the  circumstance  of  the  equitable 
estate  being  in  the  person  who  claims  the  benefit  of  the  presumption,  is 
not  sufficient  of  itself  to  raise  it ;  and  see  Barnwell  o.Harris,  1  Taunt. 
430 ;  Doe  v.  Calvert,  5  Taunt  170 ;  Cooke  v.  Soltau,  2  Sim.  &  Stu. 
154 ;  and  see  10  Barn.  &  Cress.  312  ;  Noel  v.  Bewlej,  3  Sim.  103. 

(210)  In  Clark  v.  Redman,  1  Blackf.  R.  379,  where  the  plaintiffs 
gave  to  defendant  their  bond  conditioned  for  making  a  lawful  title  upon 
his  payment  of  the  purchase  money ;  held,  that  the  obligors  were  bound 
to  make  a  perfect  title  with  a  general  covenant  of  warranty.    The  bond 
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We  have  seen,  that  a  purchaser  cannot  be  compelled  to 
take  a  doubtful  title ;  but,  nevertheless,  he  will  not  be 
permitted  to  object  to  a  title  on  account  of  a  bare  possi- 
bility;  because  a  court  of  equity,  in  carrying' agreements 
into  execution,  governs  itself  by  a  moral  certainty :  it 
being  impossible,  in  the  nature  of  things,  there  should  be 
a  mathematical  certainty  of  a  good  title(211). 

Therefore  suggestions  of  old  entails,  or  doubts  what 
issue  persons  have  left,  whether  more  or  fewer,  are  never 
allowed  to  be  objections  of  such  force  as  to  overturn  a  ti- 
tle to  an  estate(9). 

So  where(r),  upon  a  purchase,  it  appeared  that  the 
(*)estate  had  been  originally  granted  by  the  Crown,  in 
which  grant  there  was  a  reservation  of  tha,  lead,  and  all 
royal  mines,  without  a  right  of  entry  ;  yet,  as  there  had 
been  no  search  made  for  royal  mines  for  one  hundred  and 

(9)  See  2  Atk.  20«  per  Lord  Hardwicke  ;  and  see  Lord  Bray  broke 
V.  Inskip,  8  Yes.  jun.  417  ;  Dyke  v,  Sylvester,  21  Yes.  jun.  126. 

(r)  Lyddal  v.  Weston,  2  Atk.  19.  See  Seaman  v»  Yawdrey,  16 
Yes.  jun.  390. 

was  executed  by  three ;  '*  by  which  bond,  said  the  court,  these  three 
obligors  were  bound  for  a  good  and  perfect  title,  with  a  general  war* 
rantee  deed  to  be  executed  by  them  all  with  their  wives.  The  deed 
tendered  was  executed  by  one  and  bis  wife  only :  defendant  waa  jtuslL- 
fied  in  refusing  it." 

A  Qontract  to  make  *'  a  warranty  deed,  free  and  clear  of  all  incunoh 
brances,"  held,  that  the  construction  of  such  a  contract  is,  that  the  pre« 
mises  should  in  fact  be  free  from  incumbrances ;  and  where  it  appeared 
at  the  time  of  the  tender  of  the  deed  that  one  C.  had  an  inchoate  right 
of  dower  in  the  same,  the  court  considered  that  this  was  an  existing  in- 
cumbrance which  justified  the  defendant  in  refusing  to  perform  the  con- 
tract on  his  part.  Porter  v.  Noyes>  2  Greenl.  R.  22.  And  where  the 
plaintiff  stipulated  to  execute  a  deed  with  a  covenant  of  warranty,  held* 
that  he  must  have  the  power  to  give  a  deed,  which  would  convey  an 
indefeasible  title.  Under  such  a  contract  a  mortgage  upon  the  land  ia 
an  incumbrance,  which  will  justify  the  purchaser  in  refusing  the  deed. 
Judson  V.  Wass,  11  Johns.  11. 

(211)  See  Ten  Broeck  v.  Livingttonf  I  Johns.  Ch.  Rep.  357. 
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eleven  years,  and,  upon  examination,  the  probabilitj  was 
great  there  were  no  such  mines,  and  the  Crown,  for  want 
of  a  right  of  entry,  could  not  grant  a  license  to  any  person 
to  enter  and  work  them.  Lord  Hardwicke  decreed  a  spe- 
cific performance. 

Again,  in  a  recent  case(5),  where  a  man  articled  for 
the  purchase  of  an  estate,  with  some  valuable  mines,  and 
would  not  complete  his  contract  because  the  mines  were 
under  a  common,  wherein  others  had  a  right  of  common, 
and  consequently  he  would  be  subject  to  actions  for 
sinking  shafts  to  work  the  mines ;  Lord  Eldon,  after 
showing  the  improbability  of  any  obstruction  from  the 
commoners,  said,  that  in  jcase  such  an  action  were 
brought,  he  sflould  think  a  farthing  quite  damages 
enough ;  and  therefore  decreed  a  performance  in  ^ecie* 

This  case,  like  the  last,  must  be  considered  to  have 
turned  on  the  improbability  of  the  purchaser  being  dis- 
turbed ;  otherwise  it  seems  to  have  gone  to  the  utmost 
verge  of  the  law ;  for  although  such  trifling  damages 
could  only  be  recovered,  yet  that  would  not  be  a  ground 
for  a  nonsuit,  as  was  decided  in  the  late  case  of  Pindar 
V.  Wadsworth(^).  The  estate,  therefore,  would  subject 
the  purchaser  to  litigation,  whenever  malice  or  caprice 
might  ind&ce  any  of  the  commoners  to  commence  actions 
against  Jiim. 

So  a  mere  suspicion  of  fraud,  which  cannot  be  made 
out,  will  not  enable  a  purchaser  to  reject  the  title.  This 
was  decided  by  Lord  Eldon  in  a  case  where,  under  an 
exclusive  power  of  appointment,  a  father  appointed  to 
one  son  in  fee  ;  and  then  the  father  and  his  wife  and  the 
(*)son  joined  in  conveying  to  a  purchaser,  and  the  money 
was  expressed  to  be  paid  to  them  all.  The  title  was 
objected  to  on  the  ground  of  an  opinion,  by  which  it 

(«)  Anon.  Chan.  7th  Sept.  1803,  MS. 

It)  2  £a8t,  164. 
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appeared,  that  the  father  first  sold  the  estate,  aud  then  the 
appointment  was  devised  to  make  a  title,  and  the  pur- 
chase-deed recited  that  the  contract  was  made  with  the 
father  and  son.  And  it  was  insisted  that  if  the  father 
derived  any  benefit  from  the  agreement,  or  even  made  a 
previous  stipulation  that  his  son  should  join  him  in  a  sale, 
which  there  appeared  the  strongest  reason  to  apprehend, 
it  would  have  been  a  fraudulent  execution.  But  Lord 
£ldon  overruled  the  objection,  as  it  did  not  appear  that 
the  estate  sold  for  less  than  its  value,  or  that  the  son  got 
less  than  the  value  of  his  reversionary  interest,  but  merely 
that  he,  as  the  owner  of  the  reversion,  acceded  to  the 
purchase(i^). 

If  a  seller  file  a  bill  for  a  specific  performance,  and 
a  third  party  file  a  bill  against  him,  claiming  a  right  to 
the  estate,  the  mere  fact  of  the  pendency  of  the  latter  suit 
is  not  a  sufficient  reason  for  a  Master's  stating  that  a  good 
title  cannot  be  made,  but  the  nature  of  the  adverse  claim 
should  be  examined  and  stated(a;). 

But  if  any  person  has  a  claim  upon  the  estate  which  he 
may  enforce,  a  purchaser  cannot  be  compelled  to  take  the 
estate,  however  improbable  it  may  be  that  the  right  will  be 
exercised.  Thus,  in  the  case  of  Drewe  r.  Corp(y),  the 
vendor  was  entitled  to  an  absolute  term  of  four  thousand 
years  in  the  estate,  and  also  to  a  mortgage  of  the  rever- 
sion in  fee,  which  was  forfeited  but  not  foreclosed.  It 
was  decided,  that  the  purchaser  who  had  contracted  for 
a  fee,  was  not  bound  to  take  the  term  of  years.  Nor  was 
(*)he  compelled  to  take  the  title  on  the  ground  of  the 
vendor  having  a  forfeited  mortgage  in  fee  of  the  rever- 

(tt)  McQueen  v.  Farquhar,  11  Ves.  jun.  467.  See  post  ch.  17  ;  and 
see  Barnwall  v.  Harris,  1  Taunt.  430  ;  Boswell  v.  Mendham,  6  Madd. 
373. 

{x)  Osbaldeston  9.  Askew,  1  fluss.  160. 

{y)   Vide  aupruj  p.  298. 
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skm,  although  it  was  evidently  highly  improbable  that 
any  one  would  ever  willingly  redeem  a  forfeited  mortgage 
of  a  dry  reversion  expectant  upon  an  absolute  term  of 
four  thousand  years. 

So  in  a  late  case(2:),  it  appeared  that  in  1704  the 
estate  was  sold  with  a  reservation  of  salt-works,  &c.  with 
a  right  of  entry,  and  the  estate  was  sold  in  1761,  and  no 
notice  taken  of  the  reservation,  and  the  right  had  never 
been  exercised ;  the  Master  of  the  Roils  was  of  opiuion 
that  non-user  did  not  in  this  case  raise  the  inference  that 
the  right  was  abandoned,  and  consequently  the  purchaser 
was  entitled  to  take  the  objection,  and  his  Honor  distin- 
guished this  from  the  case  of  Lyddal  v.  Weston(a); 
first,  because  it  was  not  alleged  that  there  was  no  proba- 
bility of  mines,  it  was  rather  admitted  that  there  were : 
secondly,  here  was  the  reservation  of  a  right  of  entry, 
upon  the  want  of  which  Lord  Hardwicke  laid  stress  in 
that  case.  In  the  case  before  his  Honor,  the  purchaser 
chose  to  consider  this  not  as  an  objection  to  the  title, 
but  as  a  ground  for  compensation,  and  it  was  decreed 
accordingly. 

In  a  case  where  a  close  called  the  Croyle  had  always 
been  known  by  that  name,  and  had  been  possessed  by  the 
seller  and  bis  ancestors  as  part  of  the  estate  sold,  but  no 
mention  was  made  of  it  in  the  deeds  by  name,  and  all  the 
other  lands  were  particularly  described  ;  the  Court  con- 
sidered the  evidence  of  title  to  be  merely  that  of  long 
possession,  and  held  that  the  purchaser  was  not  bound  to 
accept  the  title  (6). 

But  where  it  is  established  by  evidence  that  a  copyhold 
(*)estate  sold  has  continually  passed  and  been  enjoyed  by 
the  description  contained  in  the  court  rolls,  it  is  not  ma- 


{z)  Seaman  v.  Yawdrej,  16  Yes.  jun.  390. 

(a)   Supra,  p.  351. 

lb)  Eyton  V.  Dicken,  4  Price,  303. 
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terial  that  tliere  is  only  a  general  and  vague  description 
of  the  estate  on  the  rolls(c)9  and  the  purchaser  will  be 
conapelled  to  take  the  title. 

Equity  discountenances  the  destruction  of  contingent 
remainders((/)9  yet  if  they  really  are  barred,  a  pur- 
chaser will  be  compelled  to  accept  the  title.  This  point, 
which  was  formerly  doubted,  was  very  fully  ai^ed 
before  Lord  £ldon(e),  who  several  times  expressed  a 
strong  opinion  upon  it  in  favor  of  the  seller,  although 
ultimately  he  was  not  called  upon  to  decide  the  point ; 
and  it  has  since  been  decided  by  Sir  John  Leach,  when 
Vice-Chancellor(/]). 

In  Beevor  v.  Simpson(^),  the  Master  of  the  Rolls  held, 
ihat  a  solicitor  who  had  been  employed  by  a  person  to 
advise  on  the  title  to  a  property,  could  not  on  purchasing 
the  same  property  from  his  client  set  up  an  otjection  to 
the  title,  which  he  did  not  think  of  any  importance  when 
advising  his  principal.  His  Honor  also  decided,  that 
although  there  were  two  partners,  and  the  purchaser,  who 
was  one  of  them,  did  not  personally  interfere  with  the 
title  or  the  purchase  by  his  client,  and  swore  by  his  an- 
swer that  he  had  no  recollection  of  the  title  at  the  time 
of  his  purchase,  yet  these  circumstances  did  not  vary  the 
rule. 


Where  an  abstract  begins  with  a  recovery  to  bar  an  en- 
tail, it  is  usual  in  practice  to  call  for  the  deed  creating  the 
entail,  in  order  to  see  that  the  estate  tail  and  remainders 
(*)over,  if  any,,  were  effectually  barred(l).     But  if  the 

(c)  Long  Vm  Collier,  4  Russ.  267. 

(c2)  Roake  v.  Eidd,  5  Yes.  jun.  647. 

(e)  Kenn  v.  Corbett,  MS. 

(/)  Hasker  v.  Sutton,  2  Sim.  &  Stu.  313. 

[g)  1  Tamlyn,  69. 


(I)  This  makes  it  advisable  in  deeds  for  an  estate  tail  to  recito  so 
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deed  is  lost,  and  possession  has  gone  with  the  estates  cre- 
ated by  the  recovery,  for  a  considerable  length  of  time, 
and  the  presumption  is  in  favor  of  the  recovery  having 
been  duly  suffered,  the  purchaser  will  be  compelled  to  take 
the  title,  although  the  contents  of  the  deed  creating  the 
entail  do  not  actually  appear(A). 

So  where  an  old  deed  recites  prior  deeds,  and  the 
seller  is  unable  to  procure  the  instruments  recited,  the 
true  inquiry  is,  whether  the  absence  of  the  deeds  recited 
throws  any  reasonable  doubt  upon  the  title.  Where 
there  is  a  title  of  sufficient  age  without  the  aid  of  the 
recited  deeds,  and  no  circumstance  to  repel  the  presump- 
tions in  favor  of  the  title,  the  Court  will  compel  the 
purchaser  to  accept  it(t). 

Where  a  vendor  is  tenant  in  tail,  with  reversion  to 
himself  in  fee,  and  the  reversion  has  vested  in  diflferent 
persons,  a  common  recovery  is  generally  required  by 
a  purchaser ;  because  that  bars  the  remainder,  while  a 
jfine  lets  it  into  possession,  and  thereby  subjects  the  whole 
fee  to  any  incumbrance  which  before  affected  the  rever- 
sion only.  But  unless  some  incumbrance  appear,  or  the 
title  to  the  reversion  is  not  6learly  deduced,  the  Court 
will  not  compel  a  vendor  to  suffer  a  recovery  on  account 
of  the  mere  probability  of  the  reversion  having  been 
incumbered(I). 

(*)Thus  in  a  late  case(A;),  upon  an  exception  to  the 
Master's  report  in  favor  of  the  title,  the  objection  to 

(h)  Coussmaker  v.  Sewelt,  Ch.  4th  May  1791,  MS. ;  Appendix,  No. 
14  ;  and  see  Nouaille  v.  Greenwood,  1  Turn.  26. 
(t)  Prosder  v.  Watts,  6  Madd.  59. 
{k)  Sperling  v.  Trevor,  7  Ves.  jun.  497. 

much  of  the  instrument  under  which  the  tenant  in  tail  claims  as  will 
manifest  his  power  of  barring  the  estate  tail  and  remainders  over. 

(I)  This  is  allowed  to  remain  as  an  illustration  of  the  doctrine,  al- 
though the  law  is  now  altered  by  the  3  &  4  W.  4,  c.  74. 
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the  title  was,  that  one  Elizabeth  Baker  ought  to  join  in 
a  recovery;  the  title  being  derived  from  John  Fain, 
who,  in  1693,  limited  the  estate  to  the  use  of  himself  for 
life  ;  remainder,  subject  to  a  term,  to  uses  which  never 
arose ;  remainder  to  his  daughters  in  tail ;  remainder  to 
himself  in  fee.  Under  these  limitations,  Elizabeth,  an 
only  daughter,  became  seised  in  tail,  with  the  immediate 
reversion  to  her  father,  who  made  a  will,  not  executed  so 
as  to  pass  real  estate,  whereby  he  devised  all  his  estate  to 
his  second  wife.  Upon  his  death,  Elizabeth  his  daughter 
entered,  and  levied  a  fine.  She  had  issue  a  daughter, 
Elizabeth,  who  married  William  Baker.  They  had  issue 
one  daughter,  Elizabeth  Baker.  From  her  the  estate 
was  purchased  under  a  decree,  and  by  mesne  purchases 
became  vested  in  the  plaintiff.  The  defendant,  the  pur- 
chaser, suggested,  that  the  ultimate  remainder  in  fee 
might  have  been  by  deed  or  will  disposed  of  by  John 
Pain,  or  by  any  other  person  to  whom  it  might  have 
descended  ;  and  if  the  same  should  have  been  so  disposed 
of,  it  could  then  be  barred  only  by  Elizabeth  Baker.  The 
Lord  Chancellor  held  a  recovery  not  necessary. 

At  this  day  it  frequently  happens,  that  in  deeds  secur- 
ing debts  on  real  estate,  the  estate  is  authorized  to  be 
sold  without  the  assent  of  the  owner,  in  case  default  is 
made  in  payment  of  the  money  on  the  day  named.  Such 
a  security  is  so  far  a  mortgage,  that  the  owner  may  at  any 
time  before  a  sale  require  a  re-conveyance  upon  paying 
the  money  due  ;  and  in  consequence  of  the  old  rule,  that 
once  a  mortgage  always  a  mortgage,  the  owner  is  in 
these  cases  usually  required  to  join  in  the*  conveyance, 
(*)which  he  is  mostly  unwilling  to  do ;  his  object  being  to 
prevent  a  sale.  But  it  has  been  decided  by  Lord  Eldon, 
that  the  objection  cannot  be  sustained,  and  this  decision 
was  made  in  a  case  where  the  deed  was  in  form  a  regular 
mortgage  with  a  power  of  sale,  and  the  mortgagor  in  his 
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answer  stated  that  he  actually  resisted  the  sale  as  having 
been  made  without  his  consent  and  at  an  undervalue(/). 
This  has  been  followed  in  many  later  cases,  and  is  now 
an  established  rule(m). 


L  It  is  clear  that  a  woman  is  barred  of  her  dower,  both 
at  law  and  in  equity,  by  a  legal  term  created  previously 
to  her  right  of  dower  attaching  on  \he  estate,  of  which  an 
assignment  has  been  obtained  by  a  purchaser  to  attend 
the  inheritance(n).  For  although  she  can  recover  her 
dower  at  law,  it  will  be  with  a  cesset  executio  during  the 
term,  and  equity  will  not  remove  the  bar.  But  notwith- 
standing that  a  purchaser  could  obtain  an  assignment  of 
an  outstanding  term,  which  would  bar  the  vendor's  wife 
of  her  dower,  a  fine  was  always  required  from  the  vendor 
and  his  wife  at  his  expense.  It^was,  however,  decided, 
that  a  court  of  equity  would  enforce  a  purchaser  to  accept 
the  title  without  a  fine(o). 

The  wife  of  a  trustee  in  fee,  or  of  a  mortgagee  in  fee 
of  a  forfeited  mortgage,  is  at  law  entitled  to  dower ;  but 
a  fine  is  on  that  account  never  required  by  a  purchaser ; 
because,  if  the  wife  of  a  trustee  or  a  mortgagee  were  to 
(^)be  so  ill-advised  as  to  prosecute  her  legal  claim,  equity 
would,  at  this  day,  undoubtedly  saddle  her  with  all  the 
co^ts(p). 

{I)  Clay  V*  Sharpe  and  others,  Gh.  Mich.  Term.  1802,  Lib.  Reg.  A. 
1802,  fo.  66,  Appendix,  No.  15. 

(m)  Baker  v.  Dibbiu,  Dibbin  v.  Baker,  Exch.  April  20,  1812,  MS. ; 
Corder  v.  Mor^n,  18  Yes.  344 ;  Jfoie^  Stabback  o.  Leatt,  Coop.  46, 
which  was  taken  from  a  hasty  note  on  tf  brief,  is  not,  when  attentively 
considered,  an  authority  the  other  way. 

(n)   Vide  infra^  ch.  9. 

(o)  See  10  Yes.  jun.  261,  262 ;  1  Jac.  &  Walk.  666 ;  I  Jac.  490. 

(p)  Sec  Noel  v.  Jevon,  Bevant «.  Pope,  2  Freem.  43,  71.  See 
Gervoyes's  case.  Mo.  717,  pi.  1002 ;  and  see  4  Co.  3  b ;  4  Bro.  C.  C. 
506,  n ;  Mansiield'ii  case,  H^rg.  n.  81 ;  Ce.  Litt.  33,  a ;  Simpson  v. 
Gutteridge,  1  Madd.  609. 
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It  was  a  point  of  some  nicety,  which  was  in  former 
editions  discussed  at  length  in  this  place,  whether  where 
the  wife  of  a  vendor  had  only  an  equitable  jointure, 
a  purchaser  could  -require  a  fine.  But  the  late  sta- 
tutes(9)  have  rendered  it  unnecessary  to  do  more  than 
refer  to  the  authorities  with  a  view  to  cases  depending* 
upon  the  old  law. 

It  is  not  necessary  that  a  wife  should  previously  to 
marriage  be  a  party  to  the  deed  securing  her  jointure,  but 
there  is  no  decision  to  prove  that  a  jointure  can  be  made 
upon  a  wife  before  marriage  without  the  privity  of  herself, 
or  if  under  age  of  her  guardian,  which  will  bind  her(r). 
There  have  been  different  opinions  upon  this  question ; 
but  if  a  wife  could  be  barred  without  her  privity,  a  man 
might  in  every  case  secretly  bar  his  wife  of  dower  by  a 
mere  nominal  jointure.     The  statute  does  not  authorize 
such  a  fraud ;  and  it  would  lead  to  great  inconvenience 
to  refer  it  to  a  jury  to  inquire  whether  a  jointure  made 
without  the  wife's  privity  was  fraudulent  or  not.     The 
power  which  the  statute  reserves  to  a  woman  to  elect  her 
dower  where  a  jointure  is  made  after  marriage,  unless  by 
act  of  parliament,  appears  to  proceed  on  the  ground  that 
she  is  during  the  coverture  incapable  of  consenting  to 
the  jointure  without  the  aid  of  parliament ;  and  seems  to 
prove  that  the  legislature  could  not  intend  to  bind  her  by 
a  jointure  made  without  her  privity,  when  she  was  com- 
petent (*)to  consent.     If  her  consent  was  not  necessary, 
it  would  be  unimportant  whether  the  jointure  was  made 
by  her  husband  before  or  after  marriage.     At  the  common 
law,  a  jointure  before  marriage  was  not  a  bar  of  dower 
for  two  reasons  :  1.  Because  the  woman  had  no  title  of 
dower  at  the  time  of  the  acceptance  of  the  satisfaction ; 

iq)  3  &  4  W.  4,  c.  74  ;  3  &  4  W.  4,  c.  106. 

(r)  In  Jordan  v.  Savage,  2  Eq.  Ca.  Abr.  101,  the  widow  took  pos- 
session of  the  lands  limited  to  her  for  her  jointure  by  the  articles  ;  see 
2  Eden.  66.* 
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2.  Because  no  collateral  satisfaction  can  bar  any  right  or 
title  of  any  inheritance  or  freehold.  Coke  explains  the 
origin  of  jointures  thus^  Before  the  making  of  the  statute 
of  uses,  the  greatest  part  of  the  land  in  England  was  con- 
veyed  to  uses,  and  as  a  wife  was  not  dowable  of  uses,  her 

father  or  friends  upon  her  marriage  procured  the  husband 
to  take  an  estate  from  his  feoffees,  or  others  seised  to  his 
use,  to  him  and  to  his  wife  before  or  after  marriage  for 
their  lives  or  in  tail^  for  a  competent  provision  for  the  wife 
after  the  husband's  death.  Then  came  the  statute  of  uses, 
by  the  operation  of  which,  if  further  provision  had  not 
been  made,  the  wives  would  have  as  well  their  dowers  as 
their  jointures,  and  for  this  reason  the  branches  concern- 
ing jointures  were  added  to  the  statute(^).  In  a  passage 
where  Coke  says,  that  if  a  jointure  is  made  to  a  woman 
before  marriage  the  wife  cannot  wave  it,  he  refers  to  an 
authority  in  which  the  jointure  was  made  in  performance 
of  covenants(<).  It  is  evident  that  Coke  considered  that 
her  assent  was  requisite  to  a  jointure  made  before  mar- 
riage. Gilbert  was  of  the  same  opinion.  In  his  Uses(u), 
he  says,  if  a  jointure  be  made  before  marriage,  she  is 
sole,  and  as  such  under  no  manh  power ;  if  after  marriage 
she  take  a  jointure  in  satisfaction  of  a  dower,  she  may 
wave  it  after  coverture.  But  whatever  may  be  the  law 
on  this  point,  no  jointure  is  ever  made  without  the  wife's 
privity.  No  case  has  occurred  since  the  statute  of 
Henry  8.  of  a  jointure  made  without  the  wife's  privity, 
(*)and  not  afterwards 'accepted  by  her.  Of  course,  there- 
fore, no  distinction  ever  existed  in  practice  between  such 

^  cases,  and  cases  where  the  wife  being  adult  consented  to 
the  provision.  The  provision  in  each  case,  that  is,  whe- 
ther made  with  or  without  her  consent,  equally  proceeds 
from  the  husband,  and  is  equally  supported  by  the  same 
consideration ;  viz.  marriage.     If  the  jointure,  made  with 

(«)  4  Rep.  1  b,  2  a.  (/)  lb.  3.  («)  Page  162. 
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the  wife's  privity  before  marriage,  does  not  preclude  her 
from  claiming  dower  out  of  her  husband's  other  estates, 
if  she  be  evicted  from  her  jointure,  under  the  provision 
in  the  statute,  of  course  the  same  rule  must  prevail  in 
equity.  Clearly,  equity  could  not,  on  the  ground  of  im- 
plied contract,  or  of  the  wife's  right  to  investigate  the 
title  to  the  jointure  lands,  restrain  her  from  claiming  her 
dower  out  of  her  husband's  other  estates.  No  such 
equity  has  ever  been  administered.  It  is  admitted,  that 
jointures  made  with  the  wife's  privity  are  only  a  bar  by 
force  of  the  statute,  but  the  bar  does  not  extend  to  the 
excepted  case  of  an  eviction  of  the  dower ;  and  to  raise 
a  case  of  equity  against  a  woman  claiming  the  benefit  of 
the  exception,  it  would  be  necessary  to  prove  an  express 
contract  by  her  relinquishing  such  benefit.         • 

The  Author,  in  the  last  edition,  stated  his  impression  to 
be,  that  where  an  estate  would  be  subject  to  the  dower  of 
the  vendor's  wife,  if  she  were  not  barred  by  a  jointure, 
whether  legal  or  equitable,  the  vendor  must  either  pro- 
cure his  wife  to  levy  a  fine  of  the  estate  at  his  own  ex- 
pense, or  must  produce  a  satisfactory  title  to  the  jointure 
lands.  And  this  was  no  more  than  is  constantly  required 
where  an  estate  has  been  taken  in  exchange.  The 
vendor  is  compelled  to  produce  the  title  not  only  to  the 
estate  sold,  but  also  to  the  estate  given  by  him  in  ex- 
change. The  same  principle  applied  to  the  case  under 
consideration. 

(*)But  this,  like  the  former  point,  is  only  material  with 
reference  to  cases  not  within  the  late  Act,  to  which  re- 
ference will  shortly  be  made.  A  fine  cannot  now  be 
levied. 


II.  Equity  appears  to  consider  any  provision,  however 
inadequate  or  precarious  it  may  be,  which  an  adult  pre- 
viously to  marriage  accepts  in  lieu  of  dower,  a  good 
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eqtfitable  jointure(a;)(213)  :  and  will  in  some  cases  even 
imply  an  intention  to  bar  the  wife  of  her  dower ;  thus, 
where  a  provision  was  made  for  the  livelihood  and  main- 
tenance of  the  wife  after  her  husband's  death,  although  it 
was  not  expressed  to  be  in  bar  of  dower,  yet  it  was 
holden  to  be  a  bar  in  equity,  on  the  implied  intention  of 
the  parties(y)(214)- 

But  in  a  case  where  a  leasehold  estate  was  settled  be- 
fore marriage  upon  the  intended  wife  ^^  in  recompense, 

(:r)  Jordan  v.  Sayaget  Bac.  Abr.  Jointure,  (B)  6 ;  Charles  v,  Ad- 
drews,  9  Mod.  152;  Williams  v.  Chitty,  3  Ves.  jun.  545 ;  4  Bro.  C. 
C.  513.  This  was  admitted  by  the  counsel  for  the  appellants  in  Drury 
V.  Drury.     See  5  Bro.  P.  C.  581. 

(y)  Vizard  v.  Longdate,  3  Atk.  8,  cited ;  reported  2  Eel.  Cha.  Ca. 
17,  nom.  "^Qzod  v.  Londen.  See  2  Com.  Dig.  148  ;  Estcourt  v.  Esl- 
court,  1  Cox,  20.  See  Tinny  v.  Tinny,  3  Atk.  8  ;  Couch  v,  Statton, 
4  Yes.  jun.  391 ;  and  Garthshore  v.  Chalie,  10  Yes.  jun.  20.  See 
Sugd.  n.  (7)  to  Gilb.  on  Uses,  p.  332. 

'  ~  i  ~ 

(213)  See  Haatings  v.  DickinBony  7  Mass.  Rep.  153.  Jbnbltr  ▼• 
J^Tortan^  4  Hen.  &  Munf.  23. 

In  Hastings  v.  Dickinson,  it  was  held,  that  where  the  wife  covenant- 
ed in  a  marriage  settlement  not  to  demand  dower  in  the  husband's  es- 
tate in  consideration  of  an  annuity,  which  was  to  be  paid  out  of  his  es- 
tate, this  was  no  bar  of  dower.  At  common  law  a  jointure  made  to  a 
wife,  before  or  afler  marriage,  was  no  bar  to  her  dower ;  because  tha 
dower  being  a  freehold  could  not  be  barred  by  any  collateral  satisfaction. 
And  no  jointure  is  a  bar  within  the  statute  of  27  Hen.  8.  c.  10,  unless 
it  be  a  freehold  in  lands,  tenements  or  hereditaments,  for  the  life  of  the 
wife  ai  least,  and  whicb  shall  take  effect  in  possession  or  profit  imme- 
diately on  the  husband's  death.  The  covenaut  cannot  have  the  effect 
of  a  release  of  dower ;  for  a  release  of  a  future  demand,  not  then  ia 
existence,  is  void.  On  this  principle,  if  there  be  any  relief  against  the 
widow  on  her  covenant,  it  must  be  by  action. 

(214)  See  Van  Orden  v.  Van  Orden,  10  Johns.  Rep.  30.  MM  r. 
AdsiU  2  Johns.  Ch.  Kep.  448.  See  also,  SnUih  v.  Kniskem,  4  Johns. 
Ch.  Rep.  9.  Swaine  v.  Periney  5  Johns.  Ch.  Rep.  482.  Webb  ▼. 
Evans,  565,  572.  Kennedy  v.  J^Tedrawy  1  Dall.  415.  Creacrajl  v. 
Wions,  Addis.  350.  Herbert  v.  Wren^  7  Cranch,  370.  Ward  v.  fVU- 
son,  1  Des.  401,  409.     Snelgrove  v.  Snelgrave,  4  Des.  274,  293. 
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and  bar  of  dower,  and  for  a  provision  for  her,"  and  the 
husband  had  no  real  estate,  it  was  held  that  the  wife's 
right  to  thirds  was  not  barred(2:).  For,  as  the  declared 
object  was  to  bar  her  of  dower,  no  implication  could  be 
admitted,  that  she  was  to  be  barred  of  thirds  also ;  the 
direction  that  the  settlement  was  for  a  provision  for  her, 
only  expressed  the  effect  of  the  settlement,  and  could  not 
be  deemed  evidence  of  an  intention  to  bar  her  of  a  right 
which  was  not  named. 

(*)So,  as  infants  are  within  the  statute  of  Henry  8.(a), 
and  may  be  barred  of  dower  at  law,  they  may  in  like 
mannelr  be  barred^by  an  equitable  jointure(6). 

But  an  equitable  provision  in  bar  of  dower  will  not 
bind  an  infant,  unless  it  be  as  certain  a  provision  as  her 
dower.  Therefore  a  settlement  of  an  estate  upon  an  in- 
fant for  life,  after  the  death  of  her  husband  and  any  third 
person,  will  not  be  a  good  bar,  as  the  stranger  may  sur- 
vive the  wife(c).  So  a  provision  that  the  personal  estate 
shall  go  according  to  the  custom  of  London,  in  bar  of 
dower,  or  any  provision  of  that  nature,  will  not  be  deemed 
an  equitable  bar  of  dower  to  an  infant,  on  account  of  the 
uncertainty  and  precariousness  of  the  provision(</). 

Supposing  an  equitable  jointure  to  be  merely  charged 
on  stock  vested  in  trustees,  and  the  tvife  to  have  been  mar- 
ried under  age,  there  seems  reason  to  contend,  that  if  the 
fund  should  be  wasted  by  the  trustees^  equity  would  not 
restrain  the  wife  from  proceeding  for  her  dower ;  and  in 

*  {z)  Cresswell  v,  Byron,  3  Bro.  C.  C«  362.     See  Pickering  v.  Lord 
Stamford,  3  Yes.  jun.  332. 

(a)  Drury  v.  Dniry,  or,  Earl  of  Bucks  v.  Drury,  6  Bro.  P,  C«]570 ; 
4  Bro.  C.  C.  606,  n. ;  Wilmet,  177. 

(6)  See  the  cases,  ante  n.  {t). 

(c)  Caruthers  v.  Caruthers,  4  Bro.  C.  G.  500.  See  Corbet  v,  Cor- 
bet, 1  Sim.  8e  Stu.  612,  which  was  affirmed  by  the  Lord  Chancellor 
upon  appeal. 

{d)  Smith  V.  Smi^i,  5  Ves«  jun.  189  ;  5  Russ.  254. 
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that  case  a  purchaser  would  certainly  have  been  entitled 
to  a  fine(I). 

In  Caruthers  v.  Caruthers(6),  Lord  Alvanley,  then 
Master  of  the  Rolls,  addressing  himself  to  what  was  and 
what  was  not  an  equitable  bar  of  dower  to  an  infant,  put 
the  case  of  a  charge  in  bar  of  dower  made  upon  an 
estate  with  a  bad  title,  and  held  that  it  would  be  no  bar. 
Therefore,  whatever  opinion  may  be  entertained  on  the 
general  question,  a  purchaser  must  be  satisfied  of  the  title 
(*)to  the  lands  upon  which  the  equitable  jointure  of  ^feme 
covert  married  under  age  is  charged.  And  where  the 
settlement  rests  in  covenant,  the  pui^haser  should  not 
complete  his  contract  until  the  covenant'  be  actually  per- 
formed ;  for  an  alienation  by  the  husband  of  the  fund  out 
of  which  the  jointure  is  to  arise,  will  be  deemed  an  evic- 
tion of  the  fund,  and  consequently  the  wife  will  be  let  in 
for  her  dower(7^. 


III.  The  foregoing  observations  apply  to  the  law  as 
it  stood  before  the  3  &  4  Wil.  4,  c.  1 06.  That  Act  is 
not  to  extend  to  the  dower  of  any  widow  who  shall  have 
been  or  shall  be  married  on  or  before  the  1st  January 
1834,  and  is  not  to  give  to  any  will,  deed,  contract,  en- 
gagement or  charge  executed,  entered  into,  or  created 
before  that  day,  the  effect  of  defeating  or  prejudicing  any 
right  to  dower(^)-  It  is,  therefore,  still  necessary  to 
know  what  the  law  was  with  reference  to  the  cases  to 
which  the  Act  does  not  extend.     And  it  must  be  borne  in 

(e)  4  Bro.  C.  C.  600.     See  5  Ves.  jun.  192. 

(/)  Drury  v.  Drury,  4  Bro.  C.  C.  606,  n. 

(g)  Sec.  14.  The  3  &  4  W.  4,  c.  74,*  s.  77,  may  be  held  to  extend 
to  dower,  so  as  to  enable  a  married  woman  to  destroy  it,  but  it  does  not 
in  expression  accurately  embrace  it. 


(I)  This  point  does  not  appear  to  be  decided  either  by  Drury  «« 
Drury,  or  Williams  id.  Chitty. 
(*864) 
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mind  that  as  to  widows  within  the  exception,  their  rights 
are  saved  in  estates  acquired  bj  their  husbands,  even  after 
the  1st  January  1834. 

The  right  of  dower  of  women  married  after  the  1  st 
January  1834,  is  placed  on  altogether  a  different  footing. 
It  is  enacted,  that  when  a  husband  shall  die,  beneficially 
entitled  to  any  land(I)  for  an  interest  which  shall  not 
entitle  his  widow  to  dower  out  of  the  same  at  law,  and 
such  interest,  whether  wholly  equitable,  or  partly  legal 
(*)and  partly  equitable,  shall  be  an  estate  of  inheritance  in 
possession,  or  equal  to  an  estate  of  inheritance  in  posses- 
sion, (other  than  an  estate  in  jointenancy,)  then  his 
widow  shall  be  entitled  in  equity  to  dower  out  of  the  same 
land(A),  so  that  now  dower  attaches  on  equitable  estates. 

And  when  a  husband  shall  have  been  entitled  to  a  right 
of  entry  or  action  in  any  land,  and  his  widow  would  be  en- 
titled to  dower  out  of  the  same  if  he  had  recovered  posses- 
sion thereof,  she  shall  be  entitled  to  dower  out  of  the  same 
although  her  husband  shall  not  have  recovered  possession 
thereof;  provided  that  such  dower  be  sued  for  or  obtained 
within  the  period  during  which  such  right  of  entry  or 
action  might  be  enforced(«). 

1 .  The  above  are  both  provisions  extending  the  wife's 
right  to  dower ;  but  the  other  provisions  place  the  right 
altogether  in  the  power  of  the  husband.  For  no  widow 
shall  be  entitled  to«dower  out  of  any  land  which  shall 
have  been  absolutely  disposed  of  by  her  husband  in  his 
lifetime,  or  by  his  will(A;). 

(h)  Sec.  2. 
(t)  Sec.  8^ 
{k)  Sec.  4. 


(I)  The  word  ^Mand"  shall  extend  to  cnaaors,  advowsoDs,  messuages, 
and  all  other  hereditaments,  whether  corporeal  or  incorporeal  (except 
such  as  are  not  liable  to  dower),  and  to  any  share  thereof;  and  every 
word  importing  the  singular  number  only  shall  extend  and  be  applied  to 
several  persons  or  things  as  well  as  one  person  or  thing;  sect  1. 
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2.  All  partial  estates  and  interests,  and  all  charges 
created  by  a^J  disposition  or  will  of  a  husband,  and  all 
debts,  incumbrances,  contracts,  and  engagements  to  which 
his  land  shall  be  subject  or  liable,  shall  be  valid  and 
effectual  as  against  the  right  of  his  widow  to  dower(/). 

3.  And  a  widow  shall  not  be  entitled  to  dower  out  of 
any  land  of  her  husband  when  in  the  deed  by  which  such 
land  was  conveyed  to  him,  or  by  any  deed  executed  by 
him,  it  shall  be  declared  that  hb  widow  shall  not  be  en- 
titled to  dower  out  of  such  land(m). 

4.  And  a  widow  shall  not  be  entitled  to  dower  out  of 
any  land  of  which  her  husband  shall  die  wholly  or  par- 
tially intestate  when  by  the  will  of  her  husband,  duly 
(*)executed  for  the  devise  of  freehold  estates,  he  shall  de- 
clare his  intention  that  she  shall  not  be  entitled  to  dower 
out  of  such  land,  or  out  of  any  of  his  land(n). 

5.  And  the  right  of  a  widow  to  dower  shall  be  subject 
to  any  conditions,  restrictions,  or  directions  which  shall 
be  declared  by  the  will  of  her  husband,  duly  executed  as 
aforesaid(o). 

There  appears  to  have  been  no  sufficient  ground  for  this 
alteration  of  the  law.  The  wife's  ancient  right  of  dower 
has  been  in  effect  taken  away.  And  surely  it  is  inconsis- 
tent, whilst  you  enable  the  husband  in  every  case  to  defeat 
it,  to  extend  the  right  over  equitable  estates.  The  first 
clause  of  the  provision,  No.  3,  wv  suggested  by  the 
Author,  and  was,  by  the  desire  of  Lord  Eldon,  introduced 
into  a  bill  for  altering  the  statute  of  limitations,  brought 
into  the  House  of  Commons  by  the  present  Vice-Chan- 
cellor,  when  he  was  a  member  of  that  House.  It  was  no 
infringement  upon  the  right  of  the  wife,  for  as  the  husband 
might  have  limited  the  estate  to  uses  to  bar  dower,  so  as  to 
prevent  dower  from  attaching,  there  was  no  reason  why  hb 

(I)  Sec.  6.  (w)  Sec.  6. 

(»)  Sec.  7.  (o)  Sec  8. 
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simple  declaration  should  not  have  the  same  operation  ; 
and  the  object  was  to  prevent  the  unnecessary  creation  of 
powers. .  But  the  vesting  of  a  power  in  the  husband  to 
defeat  the  wife's  right  after  it  has  attached  must  be  de- 
fended upon  different  grounds. 

The  Act  then  proceeds  to  provide  for  the  cases  in  which 
testamentary  provisions  by  the  husband  for  his  wife  shall 
be  a  bar  of  her  dower. 

1  •  Where  a  husband  shall  devise  any  land  out  of  which 
his  widow  would  be  entitled  to  dower  if  the  same  were 
not  so  devised,  or  any  estate  or  interest  therein,  to  or  for 
the  benefit  of  his  widow,  such  widow  shall  not  be  entitled 
to  dower  out  of  or^in  any  land  of  her  said  husband, 
(*)unless  a  contrary  intention  shall  be  declared  by  his 

2.  But  no  gift  or  bequest  made  by  any  husband  to  or 
for  the  benefit  of  his  widow  of  or  out  of  his  personal 
estate,  or  of  or  out  of  any  of  his  land  not  liable  to  dower, 
shall  defeat  or  prejudice  her  right  to  dower,  unless  a  con- 
trary intention  shall  be  declared  by  his  will(9). 

And  it  is  provided  that  nothing  in  the  Act  contained 
shall  prevent  any  court  of  equity  from  enforcing  any 
covenant  or  agreement  entered  into  by  or  on  the  part  of 
any  husband  not  to  bar  the  right  of  his  widow  to  dower 
out  of  bis  lands(r).  Nor  is  any  thing  in  the  Act  to  in- 
terfere with  any  rule  of  equity,  or  of  any  ecclesiastical 
court,  by  which  legacies  bequeathed  to  widows  in  sa- 
tisfaction of  dower  are  entitled  to  priority  over  other 
legacies(5). 

Lastly,  dower  ac2  ostium  ecclesi^e,  and  dower  ex  assefisu 
patrisy  are  abolished(t). 

In  the  case  of  Pope  v.  Simpson(ii),  Lord  Rosslyn  ap- 

(p)  Sec.  9.  {q)  Sec.  10. 

(r)  Sec.  11.  («)  Sec.  12. 

(t)  Sec.  13.  («)  6  Tea.  jiin.  146. 
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pears  to  have  held,  that  persons  purchasing  from  the 
assignees  of  a  bankrupt  have  no  right  to  expect  more, 
than  that  the  assignees  should  deliver  over  such  title  as 
the  bankrupt  had.  This  decision,  however,  was  opposed 
bj  prior  cases(2:),  and  the  general  rules  of  equity ;  and 
in  a  late  case  Lord  Eldon  expressly  denied  the  doctrine 
advanced  by  Lord  Rosslyn(y);  and  Sir  William  Grant 
actually  decided,  that  assignees  stand  in  the  situation  of 
ordinary  vendors(2:). 

(*)But  in  a  case(a)  where  assignees,  having  a  defective 
title,  put  it  up  to  sale,  and  one  of  the  conditions  stated, 
that  the  purchaser  should  have  an  assignment  of  the 
bankrupt's  interest  to  one  moiety  of  the  estate,  under  stuA 
title  M  he  lately  held  tlie  same,  an  abstract  of  which  might 
be  seen  at  a  place  named  in  the  conditions,  the  Vice- 
Chancellor  stated,  that  a  vendor,  if  he  thinks  fit,  may 
stipulate  for  the  sale  of  an  estate  with  such  title  only  as 
he  happens  to  have ;  and  he  held,  that  in  this  case  the 
assignees  sold  only  such  title  as  they  had ;  but  as  it  was 
stated  that  the  conditions  of  sale  were  not  circulated 
before  the  sale,  the  purchaser  was  ojQTered  an  inquiry  as 
to  this  fact. 

Conditions  like  that  in  Freme  v.  Wright  should  be 
looked  at  with  great  jealousy,  as  they  are  often  traps  fof 
the  unwary  ;  and  the  Court  should  at  least  expect  the  fact 
to  be  broadly  stated,  that  the  seller  only  sells  such  title  as 
he  has,  without  warranting  the  same. 

In  Dick  V.  Donald,  in  the  House  of  Lords,  where  the 
articles  of  roup  in  Scotland  bound  the  seller  to  execute 
and  deliver  a  valid  irredeemable  disposition  of  the  pro- 

(x)  Spurrier  v.  Uancock,  4  Ves.  jun.  667 ;'  and  see  Orlebar  v.  Flet- 
cher, 1  P.  Wms.  737. 

{y)  White  V.  Foljambe,  11  Yes.  jun.  337 ;  and  see  18  Yes.  612. 

(z)  M'Donald  v.  Hanson,  12  Yes.  jun.  277. 

(a)  Freme  v.  Wright,  4  Madd.  364.  See  Baxter  v.  Gonollj,  1  Jac. 
&  Walk.  576  ;  Wilniot  v.  Wilkinson,  6  Barn.  &  Cress.  606. 
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perty,  and  to  deliver  to  the  purchaser  certain  specified 
i  nstruments,  "  which  are  all  the  title-deeds  of  the  pro- 
perty in  his,  the  seller's  custody,"  and  it  was  insisted  that 
the  title  was  limited  by  the  articles  of  roup,  it  was  de- 
cided otherwise  ;  and  Lord  Eldon  said,  that  he  could 
see  nothing  in  the  article  of  roup  to  take  away  the  right 
to  a  good  title.  As  to  the  condition  with  respect  to  the 
title^eeds,  he  never  heard  th&t  because  the  seller  pro- 
vides, by  the  condition,  that  he  will  give  to  the  purchaser 
only  certain  specified  deeds,  the  purchaser  must  take 
a  bad  title,  or  such  title  as  appears  upon  the  deeds(6). 

(*)In  Clarke  v.  Faux(c),  an  estate  was  sold  by  assignees 
of  a  bankrupt,  and  a  good  title  was  to  be  made.  One  of 
the  assignees  purchased  and  took  possession.  He  agreed 
to  sell  to  the  plaintiff,  who  entered  into  possession,  and 
paid  part  of  his  purchase-money.  A  dispute  was  termi- 
nated by  an  agreement  that  the  plaintiff  should  pay  the 
residue  of  the  purchase-money  on  a  day  named,  together 
with  interest,  upon  the  seller  to  him  making  a  good  title  to 
the  premises,  or  otherwise,  if  such  title  should  not  then  be 
completed,  upon  the  seller  executing  at  his  own  expense 
a  bond  to  complete  such  title,  and  to  convey  the  estate  as 
soon  as  the  same  could  be  completed.  A  good  title  could 
not  be  made  by  the  seller  to  the  plaintiff,  who  recovered 
the  residue  of  the  purchase-money  at  law,  and  having  ten- 
dered a  bond  conditioned  for  making  a  good  title  to  the 
purchaser,  he  insisted,  in  answer  to  the  plaintiff's  bill, 
that  the  plaintiff  was  bound  to  take  the  property  with 
the  bond,  whether  a  good  title  could  be  made  or  not. 
But  it  was  held  that  the  meaning  of  the  parties  was,  that 
the  money  was  to  be  paid  on  the  day  named,  although  the 
title  might  not  then  be  completed ;  but  subject  always 
to  this  condition,  that  the  vendor  had  the  power  to  com- 

{b)  1  Bligh,  N.  S.  666. 

(c)  3  Russ.  320. 
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plete  it,  and  that  it  was  not  intended  that  it  should  be 
paid  if  the  vendor  did  not  possess  such  power. 

Formerly,  where  a  vendor  claimed  under  a  modem  will, 
by  which  the  heir  at  law  was  disinherited,  it  was  usual  to 
require  the  will  to  be  proved  in  equity  against  the  heir  at 
law(rf) :  but  this  practice  is  now  almost  wholly  discontinu- 
ed. In  the  case  of  Colton  v.  Wilson(6),  the  purchaser 
was  in  the  first  instance  discharge  from  his  purchase  on 
account  of  the  will  not  being  proved  against  the  heir  at 
(*)law ;  but  on  a  re-hearing  he  was  compelled  to  take  the 
title.  This  decree,  however,  was  made  on  the  particular 
circumstances  of  the  case,  and  the  point  was  by  no  means 
settled.  In  Bellamy  v.  Livers  idge([y^,  the  title  received 
the  Master's  approbation,  although  the  will  was  not  proved 
against  the  heir  at  law  ;  and  upon  exceptions  to  his  report 
on  that  account  coming  on.  Lord  Kenyon,  then  Master  of 
the  Rolls,  overruled  them. 

It  is  not  unusual  to  require  the  heir  at  law  to  join  in  the 
conveyance,  if  his  concurrence  can  be  easily  obtained ; 
and  where  he  is  a  party  to  a  conveyance  in  any  other 
character,  he  is  invariably  made  a  conveying  party,  in  his 
character  of  heir  at  law ;  although  in  strictness  this  could 
not  be  insisted  upon. 

If  it  should  even  be  thought  that  a  modern  will  must  be 
proved  against  the  heir  at  law,  yet  it  seems  clear  that 
equity  would  not  compel  the  vendor,  at  the  suit  of  the 
purchaser,  to  prove  the  will  per  testes.  The  objection, 
therefore,  under  any  construction,  could  only  be  set  up  by 
a  purchaser,  as  a  defence  to  a  specific  performance. 


{d)  See  Feame's  Poslhuma,  234.  See  Harrison  v.  Coppard,  2 
Cox,  318,  as  to  the  custody  of  the  will. 

(e)  3  P.  Wms.  190. 

(/)  Chan.  12  June  1786,  MS.  ;  and  see  Wakeman  v.  Duchess  of 
Rutland,  3  Ves.  jun.  233  ;  8  Bro.  P.  C.  146  ;  and  Morrison  r.  Arnold, 
19  Ves.  jun.  673 ;  sed  vide  Smith  v.  Hibbard,  2  Dick.  730. 
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Where  a  will  has  been  executed  it  must  be  produced 
before  a  purchaser  can  be  compelled  to  accept  the  title, 
although  having  been  treated  as  a  nullity  by  a  profes- 
sional man  it  has  been  mislaid,  and  the  seller,  being  heir 
of  the  testator,  has  rested  upon  his  title  as  heir(^). 

As  the  law  of  descent  has  lately  been  greatly  altered, 
we  may,  perhaps,  in  this  place,  usefully  introduce  the 
Act(A)  by  which  the  alteration  was  effected. 

(*)The  statute  enacts,  1 .  That  in  every  case  descent(I) 

(g)  Stevens  o.  Guppy,  2  Sim.  &  Stu.  439. 
{h)  3&4  W.  4,0.  106. 

(I)  The  word  *Mand"  shall  extend  to  manors,  advowsons,  mes- 
suages, and  all  other  hereditaments,  whether  corporeal  or  incorporeal, 
and  whether  freehold  or  copyhold,  or  of  any  other  tenure,  and  whether 
descendible  according  to  the  common  law,  or  according  to  the  custom 
of  gavelkind  or  borough^englisby  or  any  other  custom,  and  to  money 
to  be  laid  out  in  the  purchase  of  land,  and  to  chattels  and  other  per- 
sonal property  transmissible  to  heirs,  and  also  t«  any  share  of  the 
same  hereditaments  and  properties  or  any  of  them,  and  to  any  estate 
of  inheritance,  or  estate  for  any  life  or  lives,  or  other  estate  transmissi- 
ble to  heirs,  and  to  any  possibility,  right,  or  title  of  entiy  or  action,  and 
any  other  interest  capable  of  being  inherited,  and  whether  the  same 
estates,  possibilities,  rights,  titles,  and  interests,  or  any  of  them,  shall 
be  in  possession,  reversion,  remainder,  or  contingency  ;  and  the  words 
^*the  purchaser"  shall  mean  the  person  who  last  acquired  the  land 
otherwise  than  by  descent,  or  than  by  any  escheat,  partition,  or  inclo- 
sure,  by  the  effect  of  which  the  land  shall  have  become  part  of  or  de- 
scendible in  the  same  manner  as  other  land  acquired  by  descent ;  and 
the  word  **  descent"  shall  mean  the  title  to  inherit  land  by  reason  of 
consanguinity,  as  well  where  the  heir  shall  be  an  ancestor  or  collateral 
relation,  as  where  he  shall  be  a  child  or  other  issue ;  and  the  expression 
**  descendants"  of  any  ancestor  shall  extend  to  all  persons  who  must 
trace  their  descent  through  such  ancestor ;  and  the  expression  "  the 
person  last  entitled  to  land"  shall  extend  to  the  last  person  who  had  a 
right  thereto,  whether  he  did  or  did  not  obtain  the  possession  or  the 
receipt  of  the  rents  and  profits  thereof;  and  the  word  "assurance" 
shall  mean  any  deed  or  instrument  (other  than  a  will)  by  which  any 
land  shall  be  conveyed  or  transferred  at  law  or  in  equity ;  and  every 
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shall  be  traced  ^ow  the  purchaser;  and  to  the  intent 
that  the  pedigree  may  never  be  carried  further  back  than 
the  circumstances  of  the  case  and  the  nature  of  the  title 
shall  require,  the  person  last  entitled  to  the  land  shall, 
for  the  purposes  of  this  Act,  be  considered  to  have  been 
the  purchaser  thereof  unless  it  shail  he  proved  that  he 
inherited  the  same,  in  vi^hich  case  the  person  from  whom 
he  inherited  the  same  shall  be  considered  to  have  been 
the  purchaser  unless  it  shall  be  proved  thai  he  inherited 
(*)the  same ;  and  in  like  manner  the  last  person  from 
whom  the  land  shall  be  proved  to  have  been  inherited 
shall  in  every  case  be  considered  to  have  been  the  pur- 
chaser, unless  it  shall  be  proved  that  he  inherited  the 
same(i). 

2.  And  when  any  land  shall  have  been  devised,  by 
any  testator  who  shall  die  after  the  31st  day  of  Decem- 
ber 1 833,  to  the  heir  or  to  the  person  who  shall  be  the 
Wijr  of  such  testator,  such  heir  shall  be  considered  to 
have  acquired  the  land  as  a  devisee,  and  not  by  descent ; 
and  when  any  land  shall  have  been  limited,  by  any  as- 
surance executed  after  the  said  31st  day  of  December 
1833,  to  the  person  or- to  the  heirs  of  the  person  who 
shall  thereby  have  conveyed  the  same  land,  such  person 
shall  be  considered  to  have  acquired  the  same  as  a  pur- 
clioser  by  virtue  of  such  assurance,  and  shall  not  be  con- 
sidered to  be  entitled  thereto  as  his  former  estate  or  part 
thereof(A:). 

3.  And  when  any  person  shall  have  acquired  any  land 
by  purchase  under  a  limitation  to  the  heirs  or  to  the 
heirs  of  the  body  of  any  of  his  ancestors,  contamed  in  an 

(•)  Sec.  2.  (k)  Sec.  3- 


word  importing  the  singular  number  only  shall  extend  and  be  applied  to 
several  persons  or  things  as  well  as  one  person  or  thing ;  and  every 
word  importing  the  masculine  gender  only  shall  extend  and  be  applied 
to  a  female  as  well  as  a  male.    Sect.  1. 
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assurance  executed  after  the  said  31st  day  of  December 
1 833,  or  under  a  limitation  to  the  heirs  or  to  the  heirs 
of  the  body  of  any  of  his  ancestors,  or  under  a  limitation 
haying  the  same  effect,  contained  in  a  will  of  any  testator 
who  shall  depart  this  life  after  the  said  31st  day  of 
December  1 833,  then  and  in  any  of  such  cases  such  land 
shall  descend^  and  the  descent  thereof  shall  be  traced  as 
-df  the  ancestor  named  in  such  limitation  had  been  the  pur^ 
chaser  of  such  land(l). 

4.  No  brother  or  sister  shall  be  considered  to  inherit 
immediately  from  his  or  her  brother  or  sister,  but  every 
descent  from  a  brother  or  sister  shall  be  traced  through 
the  parent(w). 

(*)6.  And  every  lineal  ancestor  shall  be  capable  of  being 
heir  to  any  of  his  issue  ;  and  in  every  case  where  there 
shall  be  no  issue  of  the  purchaser,  his  nearest  lineal 
ancestor  shall  be  his  heir  in  preference  to  any  person  who 
v^ould  have  been  entitled  to  inherit,  either  by  tracing  his 
descent  through  such  lineal  ancestor,  or  in  consequence 
of  there  being  no  descendant  of  such  lineal  ancestor,  so 
thai  the  father  shall  he  preferred  to  a  brother  or  sister, 
and  a  more  remote  lineal  ancestor  to  any  of  his  issue, 
ether  than  a  nearer  lineal  ancestor  or  his  issue(n). 

6.  And  none  of  the  maternal  ancestors  of  the  person 
from  whom  the  descent  is  to  be  traced,  nor  any  of  their 
descendants,  shall  be  capable  of  inheriting  until  all  his 
paternal  ancestors  and  their  descendants  shall  have  failed  ; 
and  also  that  no  female  paternal  ancestor  of  such  person, 
nor  any  of  her  descendants,  shall  be  capable  of  inheriting 
until  all  his  male  paternal  ancestors  and  their  descendants 
shall  have  failed ;  and  that  no  female  maternal  ancestor 
of  such  person,  nor  any  of  her  descendants,  shall  be  ca- 
pable of  inheriting  until  all  his  male  maternal  ancestors 
and  their  descendants  shall  have  failed(o). 

(/)  Sec.  4.       ^  (m)  Sec.  5. 

(n)  Sec.  6.  (o)  Sec.  7. 
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7.  And  where  there  shall  be  a  failure  of  male  paterfud 
ancestors  of  the  person  from  whom  the  descent  is  to  be 
traced,  and  their  descendants,  the  mother  of  his  more 
remote  male  paternal  ancestor^  or  her  descendants,  shall 
be  the  heir  or  heirs  of  such  person,  in  preference  to  the 
mother  of  a  less  remote  male  paternal  ancestOT,  or  her 
descendants ;  and  where  there  shall  be  a  failure  of  male 
maternal  ancestors  of.  such  person,  and  their  descendants, 
the  moilier  of  his  more  remote  male  maternal  ancestor^ 
and  her  descendants,  shall  be  the  heir  or  heirs  of  such 
person,  in  preference  to  the  mother  of  a  less  remote  male 
maternal  ancestor,  and  her  descendants^)?^. 

(*)8.  And  any  person  related  to  the  person  from  whom 
the  descent  is  to  be  traced  bj  the  half  blood  shall  be 
capable  of  being  his  heir ;  and  the  place  in  which  any 
such  relation  by  the  half  blood  shall  stand  in  the  order 
of  inheritance,  so  as  to  be  entitled  to  inherit,  shall  be  next 
after  any  relation  in  the  same  degree  of  the  whole  bloody 
and  his  issue^  where  the  common  ancestor  shall  be  a  male ; 
and  next  after  the  common  ancestor  where  sudi  common 
ancestor  shall  be  a  femcUcy  so  that  the  brother  of  the  half 
blood  on  the  part  of  the  father  shall  inherit  next  after  the 
sisters  of  the  whole  blood  on  the  part  of  the  father  and 
their  issue,  and  the  brother  of  the  half  blood  on  the  part 
of  the  mother  shall  inherit  next  after  the  mother(9). 

9.  And  when  the  person  from  whom  the  descent  of  any 
land  is  to  be  traced  sh'kll  have  had  any  relation  who, 
having  been  attainted,  shall  have  died  befin-e  such  descent 
shall  have  taken  place^  then  such  attainder  shall  not  prevent 
any  person  from  inheriting  such  land  who  would  have 
been  capable  of  inheriting  the  same,  by  tracing  his 
descent  through  such  relation,  if  he  had  not  been  at- 
tainted, unless  such  land  shall  have  escheated  in  conse- 

(p)  Sec.  8.  (q)  Sec.  9. 

(*374) 


A  PURCHASER  MAY  REQUIRE.  kh^ 

quence  of  such  attainder  before  the  1st  day  of  January 
1834(r). 

10.  But  the  Act  does  not  extend  to  any  descent  which 
shall  take  place  on  the  death  of  any  person  who  shall  die 
before  the  said  1st  day  of  January  1834(5). 

And  where  any  assurance  executed  before  the  said  1st 
day  of  January  1834,  or  the  will  of  any  person  who  shall 
die  before  the  same  1st  day  of  January  1834,  shall  con- 
tain any  limitation  or  gift  to  the  Jieir  or  heirs  of  any 
person,  under  which  the  person  or  persons  answering  the 
description  of  heir  shall  be  entitled  to  an  estate  by  pur- 
chase, then  the  person  or  persons  who  would  have 
(*)answered  such  description  of  heir,  if  this  Act  had  not 
been  made,  shall  become  entitled  by  virtue  of  such  limi- 
tation or  gift,  whether  the  person  named  as  ancestor  shall 
or  shall  not  be  living  on  or  after  the  said  1st  day  of 
January  1834(0- 


IV.  There  is  a  serious  objection  frequently  taken  to 
titles,  which  it  may  not  be  improper  to  consider  in  this 
place. 

The  objection  to  which  I  allude  is,  that  an  equitable 
recovery  is  void  where  the  equitable  tenant  to  the  prcedpe 
has  the  legal  estate.  In  support  of  this  objection,  it  is 
urged,  that  where  the  legal  freehold  is  limited  to  one  for 
life,  with  an  equitable  remainder  to  the  heirs  of  his  body, 
the  estates  cannot  coalesce  so  as  to  make  the  parent 
tenant  in  tail,  notwithstanding  that  he  has  the  beneficial^ 
and  consequently  the  equitable  estate  for  life  ;  and  there- 
fore, upon  the  same  principle,  the  legal  tenant  for  life 
cannot  be  considered  as  seised  of  an  equitable  estate,  dis- 
tinct from  his  legal  estate,  so  as  to  support  the  recovery  as 
a  good  equitable  recovery. 

In  answer  to  this  argument,  it  may  be  said,  that  the 

(r)  Sec.  10.  {$)  Sec.  11.  (/)  Sec.  12. 
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reason  why  the  equitable  remainder  to  the  heirs  of  the 
body  cannot  coalesce  with  the  legal  estate  for  life  is,  that 
the  rule  in  Shelly's  case  requires  both  estates  to  be  legal. 
This  is  an  imperative  rule  of  law,  which  courts  of  equity 
can  no  more  depart  from  than  they  can  alter  the  rules  of 
descent.  Equity,  however,  follows  the  law ;  and,  therefore, 
if  both  estates  are  equitable,  they  will  unite  in  the  same 
manner  as  if  they  were  legal  estates.  But  as  Mr.  Feame, 
with  his  usual  ability,  observes,  when  both  the  estates 
are  not  legal,  the  application  of  a  legal  construction,  or 
operation  of  a  rule  of  law,  which  must  equally  affect  both^ 
(*)seems  to  be  excluded  by  one  of  the  objects  of  that  con- 
struction not  being  a  subject  of  legal  cognizance.  So 
when  both  are  not  equitable  estates,  their  combination 
seems  to  be  out  of  the  reach  of  an  equitable  constructicm 
to  which  one  of  the  estates  is  not  adapted  (te). 

Now^  this  difficulty  does  not  occur  in  the  principal  case. 
The  equitable  estate  tail  has  no  existence  in  contemplation 
of  law,  but  depends  wholly  on  the  rules  of  equity  for  its 
support.  And  therefore  there  is  no  rule  of  law  which 
says  that  the  recovery  shall  be  void.  Equity,  with  re- 
spect to  equitable  recoveries,  adheres  as  nearly  as  may 
be  to  the  mode  of  barring  entails  prescribed  by  the  law. 
In  this  instance  the  analogy  is  strictly  preserved,  for  the 
tenant  to  the  preecipe  has  the  equitable  estate  of  freehold. 
And  if  a  court  of  equity  were  to  hold  a  recovery  bad,  on 
the  ground  of  the  equitable  tenant  to  the  prcedpe  having 
the  legal  estate,  it  would  only  make  another  deed  neces- 
sary. The  tenant  for  life  would  convey  to  a  third  person 
in  trust  for  himself,  before  he  made  a  tenant  to  the  prtecipe, 
and  by  this  simple  expedient  vanquish  the  objection. 

In  a  manuscript  opinion,  given  by  Mr.  Fearne,  on  this 
point,  in  which  he  held  the  recovery  to  be  good,  although 
the  equitable  tenant  to  the  praecipe  had  the  legal  estate, 

(«)  Cont.  Remainders,  p.  78,  6th  edit. 
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he  first  adverts  to  the  analogy  preserved  between  legal 
and  equitable  recoveries,  and  then  proceeds  thus :  "  The 
principle  applies  with  no  less  force,  where  we  suppose 
the  tenant  for  life  to  be  of  the  legal  estate^  for  his  own 
benefit.     For  then  the  equitable  interest  is  involved  in  the 
legal ;  and  of  consequence  all  that  is  required  by  the  said 
rule  of  analogy  is  had  in  his  concurrence,  viz.  the  concur- 
rence of  the  person  entitled  to  the  beneficial  interest  or 
pernancy  of  the  profits  of  the  immediate  estate  of  freehold. 
If  the  concurrence  of  a  person  entitled  to  the  mere  bene- 
ficial (*)interest  of  freehold  will  answer  the  rule  of  analogy 
to  the  requisite  extent  for  barring  equitable  estates  tail  and 
remainders,  can  there  be  a  doubt  in  regard  to  the  compe- 
tency of  the  person  entitled  not  merely  to  that  degree  of 
interest,  but  to  a  comprehending  greater  estate,  adequate 
even  to  the  purpose  of  barring  legal  estates  and  remain^ 
ders  f     The  analogy  supposes  that  a  recovery  by  an  equi- 
table tenant  in  tail  will  bar  the  equitable  estate  tail  and 
remainders,  and  reversion,  even  where,  if  the  estate  tail 
and  remainders  had  been  legal,  such  recovery  would  not 
have  barred  them  for  want  of  a  legal  tenant  to  the  preecipe ; 
because  that  analogy  in  the  one  case  substitutes  an  equi- 
table tenant  in  the  place  of  a  legal  one  in  the  other.     Now, 
can  the  same  rule  of  analogy  ever  deny  to  a  recovery  liy 
a  tenant  in  tail  .of  an  equitable  estate  the  same  efiect  in 
barring  his  estate  tail  and  the  subsequent  equitable  re- 
mainders and  reversion,  as  it  would  have  had  if  all  those 
estates  had  been  legal  ?     Such  a  doctrine  would  be  outi- 
running  the  analogy,  and  the  very  ground  for  its  adoptiqn, 
in  disabling  those  very  persons  from    barring   equitable 
estates  tail  and  remainders,  who  might  have  barred  them 
if  they  had  been  legal  instead  of  equitable.     This  woudd 
scarcely  be  reconcilable  with  the  well-known  maxim  of 
€equita^  sequitur  legem. 

If  the  objection  cannot  be  supported  upon  principle, 
much  less  can  it.be  sustained  upon  authority.     On  the 
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one  hand,  it  has  never  been  said  that  such  a  recovery  is 
void,  except  in  the  case  of  Shapland  v.  Smith(a:),  where 
Lord  Thurlow  is  made  to  say,  that  Christopher  had  only 
an  equitable  estate  for  life,  and  the  subsequent  estate 
being  executed,  he  had  an  equitable  estate  for  life,  and  a 
legal  remainder  in  taily  which  could  not  unite ;  and  of 
course  there  could  not  be  a  good  tenant  to  the  pmcipej 
(*)and  the  recovery  suffered  was  void ;  it  being  necessary, 
in  order  to  make  a  good  tenant  to  the  preedpci  that  there 
should  be  a  legal  estate  for  life,  with  a  legal  reversion  in 
tail^  or  an  equitable  estate  for   life,  with    an   equitable 
reversion  in  tail.     Upon  the  latter  dictum^  Mr,  Fearne,  in 
tlie  opinion  before  referred  to,  observes,  that  he  could  not 
hesitate  in  imputing  it  to  the  same  inaccuracy  or  misap* 
prehension  of  the  reporter  to  which  other  unwarrantable 
positions  in  the    same   case  must,  as   he  conceived,  be 
ascribed.     That  case  came   before  the  Court  in  conse- 
quence of  his  opinion,  taken  by  the  intended  purchaser, 
in  which  he  had  objected  to  the  title  on  the  ground  of 
Shapland's  taking  only  an  equitable  estate  for  life,  and  the 
limitation  to  the  heirs  of  his  body  operating  as  a  contin- 
gent  legal  remainder  to  such    heirs;    the  equitable  and 
legal  estates  being  incapable  of  that  union  which  was 
requisite  to  vest  the  latter  at  aU  in  him^  or  give  him  an 
estate-tail  of  any  hind.     Baron  Eyre  inclined  against  the 
objection ;  but  on  a  re-hearing  Lord  Thurlow  admitted  it, 
and    the  insufficiency  of  the  recovery  depended,  as  he 
(Mr.  F.)  understood,  not  on  the  want  of  a  good  tenant  to 
the  prtedpe,  but  the  want  of  an  estate  tail  in  Shapland. 
And  the  report  accordingly  in  the  margin  states,  that 
it  was  not  an  estate  tail  in  C  S.  though  the  report  itself 
makes  the  Chancellor  speak  of  it  as  a  legal  remainder 
in  tail  in  him.     Mr.  Fearne  concludes  by  saying,  that 
^^  therefore  he  could  lay  no  sort  of  stress  on  any  vague 

(x)  1  Bro.  C.  C.  78. 
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expressions  in  such  a  reporV^  And  indeed  it  seems  clear, 
that  the  ground  of  Lord  Thurlow's  judgment  was,  the  im- 
possibility of  the  estates  uniting,  the  one  being  equitable, 
and  the  other  legal ;  and  that  his  observations  on  legal 
and  equitable  recoveries  are  mis-stated  in  the  report, 
A  slight  emendation  will  make  the  sentence,  which  refers 
to  this  doctrine,  correct.  It  may  be  read  thus :  "  It  being 
necessary,  in  order  to  make  a  good  tenant  to  the  prcecipe^ 
(*)that  there  should  be  a  legal  estate  for  life,  where  there 
is  [instead  of  with]  a  legal  reversion  in  tail ;  or  an  equita- 
ble estate  for  life,  where  there  is  {instead  of  with]  an  equi- 
table reversion  in  tail."  And  this  sentence,  as  corrected, 
by  no  means  implies  that  a  legal  tenant  for  life,  for  his  own 
benefit,  has  not  an  equitable  estate  for  life,  sufficient  to 
support  an  equitable  recovery. 

If  then  we  remove  this  dictum  of  Lord  Thurlow,  as  it 
stands  in  the  report,  there  is  no  authority  in  the  books  in 
support  of  the  objection.  But,  on  the  other  hand,  we 
have  Lord  Alvanley's  authority,  that  where  the  equitable 
tenant  for  life  has  also  the  legal  estate  for  life,  that  is  no 
objection  to  the  recovery.  And  this  observation  was  not 
lightly  made,  for  his  Lordship  repeated  it  in  the  course  of 
his  judgment(^).  And  indeed  the  very  point  appears  to 
have  been  decided  in  the  16th  year  of  Charles  2d,  in  a 
case  where  a  man  was  legal  tenant  for  life  by  conveyance ; 
and  afterwards  the  reversioner  and  ancestor  covenanted, 
in  consideration  of  blood,  to  settle  the  estate  on  him  in 
tail ;  so  that  in  equity  he  had  a  trust  in  tail  in  the  estate. 
And  the  Court  confirmed  a  recovery  suffered  by  him, 
although  at  the  time  of  suffering  it  he  was  but  tenant  for 
life  in  law ;  and  this  although  it  was  objected  thai  he  ought 
first  to  have  exhibited  his  billy  and  liave  had  his  estate  de- 
creed to  him  in  tail  according  to  the  articles(z). 

(y)  Phillips  V.  Bridges,  3  Yes.  jun.  126,  128. 

(z)  Goodrick  v.  Brown,  2  Freem.  180 ;  1  Cha.  Ca.  49. 
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But,  evea  admitting  this  objection,  it  cannot  be  ex* 
tended  to  a  case  where  the  equitable  tenant  for  life,  who 
makes  the  tenant  to  the  prtEdpe^  is  legal  tenant  in  fee. 
The  estates  are  perfectly  distinct.  He  is  not  legal  and 
equitable  tenant  for  life,  but  tenant  in  fee  of  the  legal 
estate,  and  tenant  for  life  of  the  equitable  interest(a). 

(*)This  point  is  still  important  with  reference  to  reco- 
veries already  suffered,  and  therefore  the  discussion  may 
with  propriety  retain  its  place  in  this  treatise.  But  the 
whole  law  as  to  barring  estates  tail  is  by  a  late  statute(6) 
altered.  Fines  and  recoveries  are  abolished,  and  a  new 
mode  of  unfettering  estates  in  settlement  is  introduced. 
As  this  law  will  have  great  influence  upon  titles,  and  it 
must  be  some  time  before  its  provisions  can  be  generally 
circulated,  it  may  not  be  improper  to  introduce  them  in 
this  place. 

By  the  Act  referred  to,  fines  and  recoveries  are 
abolished  after  the  31st  December  1833 ;  and(c)  persons 
bound  after  that  day  by  agreement  to  levy  a  fine  or  suffer 
a  recovery,  are  enabled  to  perform  their  contract  without 
actually  levying  the  one  or  suffering  the  other.  The 
Act  then  gives  validity  to  recoveries,  although  the  bargain 
and  sale  to  make  the  tenant  to  the  prtjecipe  was  not 
enrolled  in  due  time(d)  :  and  no  recovery(€)  is  to  be 
invalid  in  consequence  of  any  person  having  a  legal 
estate  not  having  joined  in  making  the  tenant  to  the 
prtBcipe^  provided  the  tenant  shall  have  been  made  by 
a  person  who  had  an  estate  in  possession  not  less  than 
for  a  life,  in  the  rents  or  surplus  after  payment  of  charges 
thereon,  and  whether  there  be  any  actual  surplus  or  not ; 
and  an  estate  is  to  be  deemed  to  be  in  possession  notwith- 
standing any  prior  leases  for  lives  or  years  at  a  rent,  or  any 

(a)  Marwood  v.  Turner,  3  P.  Wms,  171. 

(6)  3  &  4  W.  4,  c.  74.  (c)  Sec.  3. 

Id)  Sec.  10.  (e)  Sec.  11. 
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term  of  years  without  rent.  But  this  is  confined  by  cer- 
tain exceptions  in  the  Aci(f).  The  object  of  these  ex- 
cellent provisions  is  to  render  valid  recoveries  already  suf- 
fered. 

The  Act  then  avoids(^)  all  virarranties  by  tenant  in 
tail  against  the  issue  in  tail  and  persons  in  renftinder. 

(*)The  Act  ihen(A)  provides,  that  after  the  31st  De- 
cember 1 833,  every  actual  tenant  in  tail,  whether  in  pos- 
session, remainder,  contingency  or  otherwise,  shall  have 
power  to  dispose  of  for  an  estate  in  fee-simple  absolute, 
or  for  any  less  estate,  the  lands  entailed,  saving  the 
rights  of  persons  in  respect  of  estates  prior  to  the  estate 
tail.  But  women  who  are  seised  in  tail  under  existing 
settlements  ex  provisione  viri  are  prevented  from  exer- 
cising such  power  of  disposition  without  the  assent  now 
required  by  law ;  but  as  to  future  settlements,  the  Act  of 
11  H.  7,  c.  20,  is  repealed.  But  the  power  of  disposi- 
tion(t)  is  prevented  from  extending  to  tenants  in  tail 
within  the  34  &  35  H.  ^,  or  who  by  any  other  Act  are 
restrained  from  barring  their  estates  tail,  or  to  tenants  in 
tail  after  possibility  of  issue  extinct. 

In  like  manner(A;)  after  the  31st  December  1833, 
power  is  given  to  the  persons  who  would  have  been 
tenants  in  tail  if  the  entail  had  not  been  barred  and  con- 
verted into  a  base  fee,  to  dispose  of  the  lands  so  as  to  en- 
large the  base  fee  into  a  fee-simple  absolute,  but  not  to  af- 
fect prior  estates.  But(/)  the  Act  is  not  to  enable  any 
issue,  in  respect  of  his  hope  of  succession,  to  dispose  of 
the  entailed  property. 

The  Act  then(m)  makes  a  disposition  by  a  tenant  in 
tail,  by  way  of  mortgage  or  for  any  other  limited  pur- 
pose, an  absolute  bar  in  equity  and  law  to  the  extent  of 

(/)  Sec.  12,  (g)  Sec-  14. 

{h)  Sec.  15.  (t)  Sec.  18. 

(A:)  Sec.  19 ;  and  see  sec.  39.        (/)  Sec.  20. 

(m)  Sec.  21. 
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the  estate  created,  against  all  persons  who  under  the  Act 
can  be  barred,  notwithstanding  any  intention  to  the  con- 
trary may  be  expressed  or  implied  in  the  deed.  But 
notwithstanding  any  intention,  where  only  an  estate  pour 
auter  vie^  or  for  years,  or  an  interest,  charge,  lien  or  in- 
cumbrance without  a  term  of  years,  or  any  greater  estate 
(*)shall  be  created,  the  same  sh^l  in  equity  be  a  bar  only 
so  far  as  may  be  necessary  to  give  full  effect  to  the  mort- 
gage or  charge. 

As  the  old  tenant  to  the  prtecipe  could  not  be  reserved 
under  the  new  plan,  the  Act  proceeds  to  create  a  Protector 
of  every  settlement,  whose  concurrence  in  barring  estates 
tail  in  remainder  is  required,  in  order  to  preserve,  under 
certain  modifications,  the  control  of  the  tenant  for  life  over 
the  remainder-men. 

With  this  view,  it  is  enacted(n),  that  if  at  the  time 
when  there  shall  be  a  tenant  in  tail  under  a  settlement, 
there   shall    be    under    the  same  settlement  any  estate 
for  years  determinable  on  a  life,  or  any  greater  estate 
(not  being  an  estate  for  years)  prior  to  the  estate  tail, 
then  the  owner  of  the  prior  or  first  estate,  or  who  would 
have  been  so  if  no  absolute  disposition  thereof  had  been 
made,  shall  be  the  protector  of  the  settlement,  and  shall, 
for  the  purposes  of  the  Act,  be  deemed  the  owner  of 
such  prior  estate,   although   the  same   may  have   been 
charged  or  incumbered,  and  although  all   the  rents  be 
exhausted  or  required  for  the   payment  of  the  incum- 
brances on  such   prior  estate,  and  although  such  prior 
estate  may  have  been  absolutely  disposed  of  by  the 
owner,  or  by  his  bankruptcy  or  insolvency,  or  by  any 
other  act  or  default  of  such  owner.     An  estate  by  the 
curtesy  in  respect  of  the  estate  tail,  or  of  any  prior  estate 
created  by  the  same  settlement,  is  to  be  deemed  a  prior 
estate,  and  a  resulting  use  or  trust  to  or  for  the  settlor  is 
to  be  deemed  an  estate  under  the  same  settlement. 

(n)  Sec.  22. 
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Provisions  are  then  insLde(o)  for  making  each  owner 
of  an  undivided  share  the  protector  of  such  share,  andfpj 
for  making  the  husband  and  wife  the  protector  in  respect 
of  her  prior  estate,  lyiless  her  estate  shall  by  the  settlement 
(*)have  been  settled  or  agreed  to  be  settled  to  her  sepa- 
rate use,  in  which  case  she  alone  is  to  be  the  protector ; 
but  it  is  provided(9),  that  a  lease  at  a  rent  created  or  con- 
firmed by  a  settlement  shall  not  make  the  owner  of  it  the 
protector,  nor(r)  shall  any  woman  in  respect  of  her 
dower,  nor  any  bare  trustee,  heir,  executor,  administrator, 
or  assign,  be  the  protector,  but  in  such  cases(^)  the  per- 
son who  if  such  estate  did  not  exist  would  be  the  pro- 
tector shall  be  such. 

But  where  before  the  31st  December  1833,  an  estate 
under  settlement  shall  have  been  disposed  of,  either  for 
valuable  consideration  or  not,  the  person  who  in  respect 
of  such  estate  would,  if  the  Act  had  not  been  passed, 
have  been  the  proper  person  to  make  the  tenant  to  the 
priecipe,  shall,  during  the  continuance  of  such  estate, 
be  the  protector  of  such  settlement ;  and  the  Act  pro- 
vides(^)  for  the  case  of  a  disposition  of  a  remainder  or 
reversion  in  fee  on  or  before  the  31st  December  1833, 
and  preserves  to  a  bare  trustee  under  any  existing .  set- 
tlement, who  would  have  been  the  proper  person  to  make 
the  tenant  to  the  prtecipey  the  right  as  the  protector  of 
such  settlement(u). 

Power  is  given(a:),  under  certain  restrictions,  to  every 
settlor  to  appoint  protectors  of  his  settlement ;  and  the 
Act  substitutes(y)  the  Lord  Chancellor  in  the  place  of  a 
protector  who  shall  be  a  lunatic,  and  the  Court  of  Chan- 


Co)  Sec.  23.  (p)  Sec.  24. 

{q)  Sec  26  ;  and  see  sec.  25.  (r)  Sec.  27. 

(«)  Sec.  28.  \t)  Sec.  30. 

(ti)  Sec.  31.  \x)  Sec.  32. 

{y)  Sec.  33,  &  sec.  48,  49. 
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eery  in  the  place  of  a  protector  who  shall  be  convicted 
of  treason  or  felony,  or  of  a  protector,  not  being  the 
owner  of  a  prior  estate,  who  shall  be  an  infant,  or  where 
it  shall  be  uncertain  whether  such  la^t-mentioned  person 
be  lining  or  dead«  The  Court  of  Chancery  is  also  substi- 
tuted (*)where  the  settlor  declares  that  the  person  who  as 
owner  of  a  prior  estate  under  such  settlement,  would 
be  entitled  to  the  protector  shall  not  be  such  protector, 
and  does  not  appoint  any  protector  in  his  stead.  And 
also  in  every  other  case  where  there  shall  be,  under 
a  settlement,  a  prior  estate  sufficient  to  qualify  a  protec- 
tor, and  there  shall  happen  to  be  no  protector,  the  Court 
of  Chancery  is  to  be  the  protector- 

Having  thus  provided  who  shall  be  the  protector,  the 
Act  then  proceeds  to  declare  in  what  cases  his  concur- 
rence shall  be  necessary. 

No  actual  tenant  in  tail(z),  not  having  the  remainder 
or  reversion  in  fee  immediately  expectant  on  his  estate 
tail,  under  a  settlement  where  there  is  a  protector,  can 
dispose  of  the  estate  to  the  full  extent  authorized  by  the 
Act,  without  the  consent  of  the  protector,  but  he  may 
without  such  consent  dispose  of  the  estate  against  all 
persons  who  by  force  of  any  estate  tail  which  shall  be 
vested  in  or  might  be  or  have  been  claimed  by  him,  shall 
claim  the  lands.  And(a)  although  the  estate  be  converted 
into  a  base  fee,  yet  as  long  as  there  is  a  protector  of  the 
settlement,  his  consent  is  requisite  to  the  power  of  dispo- 
sition given  by  the  Act. 

The  power  of  the  protector  to  consent  is  made  absolute ; 
his  discretion  is  absolute  and  uncontrollable  even  by  a 
court  of  equity.  Nor  can  his  giving  his  consent  be  deemed 
a  breach  of  trust(6).  Nor  are  the  rules  of  equity  in  rela- 
tion to  dealings  and  transactions  between  a  donee  of  a 

(z)  Sec.  34.  (a)  Sec.  35.  (6)  Sec  36. 
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power  and  any  object  of  the  power  in  whose  favor  the 
same  may  be  exercised,  to  apply  to  this  case(c). 

If  a  base  fee  and  the  remainder  or  reversion  in  fee  be 
united  in  the  same  person,  and  there  shall  be  no  inter- 
mediate (*)estate  between  them,  the  base  fee  shall  be  ipso 
facto  enlarged  into  as  large  an  estate  as  the  tenant  in  tail, 
with  the  consent  of  the  protector,  might  have  created 
under  the  Act,  if  such  remainder  or  reversion  had  been 
vested  in  any  other  person(e/). 

The  Act  then  proceeds  to  provide  by  what  conveyances 
a  tenant  in  tail  shall  convey.  Every  disposition  is  to  be 
effected  by  some  one  of  the  assurances  (not  being  a  will) 
by  which  such  tenant  in  tail  could  have  made  the  dis- 
position of  his  estate  if  a  fee-simple  absolute  ;  but  it  must 
be  made  or  evidenced  by  deed.  No  disposition  by  a  ten- 
ant in  tail,  resting  only  in  contract  either  express  or  impli- 
ed or  otherwise,  and  whether  supported  by  a  valuable  or 
meritorious  consideration  or  not,  shall  be  of  any  force, 
nothwithstanding  such  disposition  shall  be  made  by  deed. 
And  the  concurrence  of  the  husband  of  every  married 
woman  being  a  tenant  in  tail,  is  made  necessary(6). 

The  protector  is  authorized  to  give  his  consent  by  the 
same  assurance  which  effects  the  disposition,  or  by  a  se- 
parate instrument.  If  given  by  a  separate  instrument,  it 
is  to  be  deemed  an  unqualified  consent,  unless  the  partic- 
ular assurance  is  referred  to,  and  his  consent  confined  to 
that  disposition.  After  having  given  his  consent,  he  can- 
not revoke  it(f)'  A  married  woman  being  a  protector, 
either  alone  or  jointly  with  her  husband,  may  consent  as 
a  feme  sol€. 

The  dispositions  and  consents  are  not  to  operate  un- 
less valid  in  law,  for  the  jurisdiction  of  equity  is  altoge- 
ther excluded(^). 

(c)  S6C.  37.  (d)  Sec.  39.  (a)  Sec.  40. 

(/)  Sec.  42,  43,  44,  46.         (g-)  Sec.  47. 
VOL.  I.  68  (*386) 
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Copyholds  are  within  the  Act,  but  surrenders  are  to  be 
made  by  legal  tenants  in  tail,  and  .surrenders  or  deeds  to 
be  made  or  executed  by  equitable  tenants  in  tail  (A). 
And  the  mode  in  which  the  protectors  are  to  consent  is 
(*)particularly  pointed  out(i) ;  but  it  is  provided,  that 
every  deed  by  which  copyholds  are  disposed  of  by  an 
equitable  tenant  in  tail,  shall  be  void  against  any  person 
claiming  such  lands  for  valuable  consideration,  under  any 
subsequent  assurance  duly  entered  on  the  court  rolis> 
unless  the  deed  by  the  equitable  tenant  be  entered  on 
the  rolls  before  the  subsequent  assurance  shall  have  been 
entered. 

The  Act  then  alters  the  laws  as  to  bankrupt  tenants  in 
tail,  and  gives  to  the  Commissioners  a  power  to  alien 
upon  the  basis  of  the  provisions  in  the  Act,  in  favor  of 
solvent  tenants  in  tail  (A:)* 

And  it  also  repeals  the  law  for  relieving  persons  en- 
titled to  entailed  estates  to  be  purchased  with  trust- 
monies,  and  applies  to  the  estates  to  be  sold  and  the 
monies  to  be  invested  (which  are  treated  as  if  they  were 
the  lands  to  be  purchased)  the  general  provisions  of  the 

Act(0. 

The  Act  then(m)  contains  a  provision  of  great  impor- 
tance. Every  married  woman  not  being  tenant  in  tail,  is 
enabled  by  deed  to  dispose  of  lands  of  any  tenure,  and 
money  subject  to  be  invested  in  lands,  and  also  to  dis- 
pose of,  release,  surrender,  or  extinguish  any  estate  which 
she  alone,  or  she  and  her  husband  in  her  right,  may  have 
in  lands  of  any  tenure,  or  in  any  such  money  ;  and  also  to 
release  or  extinguish  any  power  which  may  be  vested  in 
or  limited  or  reserved  to  her  in  regard  to  any  lands  of  any 
tenure,  or  in  any  such  money,  as  effectually  as  if  sh^  were 
a  feme  sole ;  but  her  husband  must,  concur,  and  the  deed 

(A)  Sec.  60  &  63.     (t)  Sec.  61,  52,  63.      {k)  Sec.  66.  to  sec.  69. 

(0  Sec.  70,  71.         (in)  Sec.  77. 
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must  be  acknowledged  iii  the  manner  required  by  the 
Act)  and  the  provision  is  not  to  extend  to  copyholds  in 
cases  where  the  power  is  not  required. 

The  Act  also  contains  provisions  as  to  lands  in  ancient 
(*)demesne,  renders  amendments  of  fines  and  recoveries 
unnecessary,  points  out  the  manner  in  which  deeds,  con- 
sents and  assurances  are  to  be  inrolled,  and  contains  cer- 
tain provisions  in  favor  of  purchasers,  which  latter  provi- 
sions will  be  found  in  their  proper  place  in  this  work(h). 

The  sweeping  away  of  fines  and  recoveries  is  a  solid 
improvement  in  the  law,  and  the  Act  of  parliament  is  a 
masterly  performance,  and  reflects  great  credit  on  tlie 
learned  conveyancer  by  whom  it  was  framed.  But  the 
policy  of  the  provisions  in  the  Act  may  be  doubted. 
All  men's  titles  must  for  many  years  depend  upon  the 
law  of  fines  and  recoveries ;  and  few  will  be  found  in 
a  sh<Nrt  time  competent  to  judge  of  their  validity.  The 
substitute  for  the  old  law  is  one  of  vast  complication,  in- 
troducing a  protector  in  every  settlement  to  check  the 
alienation  by  tenant  in  tail  in  remainder.  Whilst  we 
brush  away  our  old  books,  no  one  can  doubt  that  the  new 
system,  from  its  complication,  will  lay  the  foundation 
for  new  ones,  and  that  the  construction  of  the  Act  in 
every  given  case  will  not  be  settled  but  after  a  long  run 
of  litigation,  although  no  doubt,  at  first,  every  thing  will 
proceed  smoothly.  The  Author  was  one  of  those  who 
thought  that  the  law  would  have  been  more  simple  if  it 
had  merely .  abolished  fines  and  recoveries,  and  made 
deeds  to  declare  the  uses  of  fines,  and  to  make  tenants 
to  the  prcecipe  in  recoveries  effectual  without  actually 
levying  a  fine  or  suffering  a  recovery. 

The  Act  has  efiected  an  important  alteration  in  the  law, 
by  making  the  tenant  for  life  continue  to  be  the  protector 
of  a  settlement  even  after  he  has  sold  the  estate,  or  it  has 

(n)  Infra^  ch.  16,  s.  7. 
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passed  from  him  by  bankruptcy  or  insolvency.  This 
appears  to  be  unwise.  For  the  Act  takes  away  the  con- 
trol of  equity  over  the  protector  ;  declares  that  his  discre- 
tion (*)is  absolute ;  that  he  cannot  commit  a  breach  of 
trust ;  and  that  the  doctrines  of  equity  applicable  to  a  do- 
nee of  a  power  dealing  with  an  object  of  the  power  are 
not  to  be  applied  to  him.  He  may,  therefore,  make  what 
bargain  he  pleases  with  the  tenant  in  tail  after  the  naiu^ 
ral  check  (for  such  the  possession  of  the  first  estate  may 
fairly  be  considered)  has  been  conveyed  away.  In  the 
case  of  a  bankrupt,  he  may  acquire  a  great  property  as 
against  his  creditors,  and  a  case  may  occur  in  which  he 
may  by  his  concurrence  enable  the  first  tenant  in  tail  to 
bar  a  subsequent  remainder  vested  by  his  bankruptcy  in 
his  own  assignees. 


v.  It  so  often  becomes  necessary  to  consider  in  what 
cases  an  uninterrupted  possession  creates  a  title,  that  the 
introduction  of  a  few  general  observations  on  the  opera- 
tion of  the  statutes  of  limitations,  may  not  be  deemed 
impertinent. 

1.  Then  the  statutes  of  limitations  operate  by  way  of 
bar  to  the  remedy^  and  not,  like  the  statutes  of  fines,  as  a 
bar  to  the  right(o).  Therefore,  although  a  person  is 
barred  of  one  remedy,  yet  he  may  pursue  any  other  re- 
medy which  may  afterwards  accrue  to  him.  Thus,  where 
a  tenant  in  tail  discontinued  for  three  lives,  and  the  issue 
in  tail  was  barred  of  his  formedon  by  the  21  Jac.  ^^Cp) ; 
afterwards  by  the  death  of  the  three  tenants  for  life, 
a  right  of  entry  accrued  to  the  issue,  who  entered,  and  his 
entry  w;as  held  lawful(g). 

(o)  See  Beckford  o.  Wade,  17  Yes.  jun*  87. 
(p)  Ch.  16.     - 

(q)  Hunt  V.  Bourne,  Lutw.  781 ;  2  Salk.  422  ;  Com.  124  ;  1  Bro. 
P.  C.  63. 
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2.  It  has  frequently  been  thought  that  the  rights  of 
infants,  femes  covert,  persons  in  prison,  and  beyond  sea, 
are  saved  by  the  act  of  32  Hen.  8.(r) ;  but  on  examin- 
ation (*)it  will  appear,  that  the  savings  extended  only  to 
persons  who  labored  under  any  of  those  disabilities  (U 
the  time  the  stiUute  wcls  made(s)^  (I). 

3.  The  saving  clause  in  the  act  of  James(II)  only  ex- 
tends to  the  persons  on  whom  the  right  first  decends ; 
and  therefore,  when  the  time  once  begins  to  run,  nothing 
can  stop  it(<)(217).  So  that  on  the  death  of  a  person  in 
whose  life  the  time  first  began  to  run,  his  heir  must  enter 
within  the  residue  of  the  ten  years,  although  he  labored 
under  a  disability  at  the  death  of  his  ancestor. 

In  the  late  case  of  Cotterell  v.  Dutton(u),  a  tenant  in 
tail  died,  leaving  the  issue  in  tail  a  feme  covert  who  died 
under  coverture  and  left  issue  two  sons,  both  infants ;  the 
eldest  attained  twenty-one  and  died  without  issue,  leaving 

(r)  Ch.  2. 

{$)  See  Bro.  Reading,  p.  60. 

(/)  Doe  V.  Jones,  4  T.  Rep.  300 ;  Cotterell  v.  Dutton,  4  Taunt  826. 

(ii)  4  Taunt.  826. 


(I)  In  even  the  last  edition  of  Bacon's  Abridgment,  it  is  stated  gen- 
erally, that  the  act  of  32  Hen.  YIII.  hath  the  usual  saving  for  infants, 
femes  covert,  persons  in  prison,  and  beyond  the  sea. 

(II)  Ao<e,  Dublin,  or  any  other  place  in  Ireland,  is  a  place  within  the 
meaning  of  the  saving  of  the  rights  of  persons  beyond  the  seas.  Anon* 
1  Show.  90. 


(217)  See  Dow  v.  Warrtn^  6  Mass.  Rep.  328.     Amce  y.  WoleoU^ 

2  Conn.  Rep.  27.  Grinoold  v.  jBtf</er,  3  Conn.  Rep.  227.  and  see 
Bu»h  V.  Bradley,  4  Day,  298.  Sanford  v.  Button,  4  Day,  310.  See 
also.  Peck  v.  Randall,  1  Johns.  Rep.  166.     HMe  Les.  v.  Vandegrifl, 

3  Binn.  374.  Demarest  v.  Wyncoop,  3  Johns.  Ch.  Rep.  129.  WaU 
den  V.  Chrats^  heirs,  1  Wheat  292,  296.  Hudson  v.  Hudson,  6  Munf. 
352.  Den  v.  Mulford,  I  Hayw.  31 1.  Mon.  Id.  416.  Pearce  v. 
House,  2  TayL  305.  Faysoux  v.  Prather,  1  Nott  &  M'Cord,  296. 
^damson  v.  Sniiik,  2  Rep.  Con.  Ct  269.  Eager  v.  The  Common- 
wealth, 4  Mass.  Rep.  182.    Mooers  v.  White,  6  Johnis.  Ch.  Rep.  372. 
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his  brother  under  age,  who  did  not  sue  forth  his  writ  of 
formedon  within  ten  years  after  he  attained  twenty-one, 
and  more  than  twenty  years  had  elapsed  after  the  right 
had  first  descended.  It  was  held  that  he  was  barred  by 
the  statute.  The  ground  of  this  decision  was,  that  the 
time  began  to  run  against  the  eldest  son  when  he  at- 
tained twenty-one,  and  no  subsequent  disability  could 
stop  it ;  therefore  he  and  his  heirs  had  only  ten  years 
from  his  attainment  of  twenty-one.  This  case  overruled 
a  notion  which  had  been  entertained  by  some,  that  issue 
in  tail  have  distinct  and  successive  rights  under  the 
statute,  and  were  not  to  be  barred  like  t  he  heirs  of  fee- 
simple  estates.  This,  however,  was  decided  otherwise. 
(*)Mr.  Justice  Heath  said,  that  there  was  no  such  difier- 
ence  between  the  issue  in  tail  and  other  heirs,  as  was  sup- 
posed ;  formedon  in  the  descender  was  expressly  mea- 
tioned  in  the  first  clause  of  the  statute :  and  the  foint 
was  expressly  decided  in  the  same  way  in  the  later  case 
of  Tolson  V.  Kaye(a:). 

In  the  case  of  a  fine,  it  was  formerly  thought,  that  if  a 
person  died  under  a  disability,  his  heir  was  excepted  out 
of  the  statute  of  fines,  by  the  proviso(^) ;  although  the 
contrary  has  been  determined  by  a  modern  case(z).  In 
the  statute  of  James,  the  Legislature  being  aware  of  this 
point,  expressly  provided  for  the  death  of  the  person  to 
whom  the  Jirst  right  should  descend  ;  and,  therefore, 
where  a  person  to  whom  the  right  first  descended,  dies 
under  a  disability,  his  heir  must  enter  within  ten  years 
after  his  death(a)(21 8). 

[x)  3  Brod.  &  Bing.  217. 

(y)  See  Cruise  on  Fines,  258,  and  the  cases  there  cited. 

(z)  Dillon  V.  Leman,  2  H.  Black.  584. 

(a)  See  Jenkins,  4  Cent.  pi.  97  ;  Doe  v,  Jesson,  6  East,  80. 


(218)  See  Smith  v.  JBuWw,  9  Johns.  Rep.  181.     Demare^  y.  Wyn- 
coop^  3  Johns.  Ch.  Rep.  136,  137. 
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In  the  case  of  Doe  v.  Jessoii(6),  the  person  upon  whom 
the  right  first  descended  was  presumed  to  have  died  in 
1786,  under  a  disability^  leaving  his  heir  also  under  a 
disability.     The  disability  ceased  in  1792,  but  the--^ject- 
ment  was  not  brought  till  1804;  more  than  twenty  years 
had  elapsed  since  the  death  of  the  person  last  seised, 
and  more  than  ten  years  had  elapsed  after  the  cesser 
of  the  disability  of  the  plaintiff;  and  the  Court  deter- 
mined that  the  ejectment  was  out  of  time.     Lord  Ellen- 
borough  held  that  the  person  through  whom  the  lessor  of 
the   plaintiff  claimed,   being    under  a  disability  at  his 
father's  death,  when  his  title  first  accrued,  and  dying 
under  that  disability,  the  proviso  in  the  second  clause  of 
the  statute  (where  resort  is  to  be  had  to  it,  to  extend  the 
period  for  making  an  entry  beyond  the  twenty  years) 
(*)required  the  lessor  of  the  plaintiff,  as  heir  to  her  brother, 
to  make  her  entry  within  ten  years  after  his  death.     The 
word  death  in  that  clause  must  mean  and  refer  to  the 
death  of  the  person  to  whom  the  right  first  accrued^  and 
whose  heir  the  claimant  is,  and  the  statute  meant  that  the 
heir  of  every  person,  to  which  person  a  right  of  entry 
bad  accrued  during  any  of  the  disabilities  there  stated, 
shoultl  have  ten  years  from  the  death  of  his  ancestor,  to 
whom  the  right  first  accrued  during  the  period  of  dis- 
ability, and   who    died   under  such  disability  (notwith- 
standing the  twenty  years  from  the  first  accruing  of  the 
title  to  the  ancestor  should  have  before  expired).     Mr. 
Justice  Lawrence  also  gave  his  opinion  that  the  ten  years 
to  the  heir  run  from  the  death  of  the  party  dying  under 
the  disability. 

It  will  appear  that  it  was  not  necessary  for  the  Court 
to  decide  from  what  period  the  ten  years  should  run ;  for 
more  than  ten  years  had  elapsed  from  the  time  the  heir 
who  brought  the  ejectment  attained  twenty-one,  when 

(6)  6  East,  80. 
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her  disability  ceased.  In  the  late  case  of  Cotterell  v. 
Duttoii(€),  where  this  doctrine  was  stated,  the  Court  was 
of  opinion  that  the  heir  has  ten  years  (ifier  the  disability 
cease9f  not  from  the  death  of  the  ancestor  who  died  under 
a  disability.  ^^  The  ten  years  do  not  run  at  all  while  there 
is  a  continuance  of  disabilities"(219).  This  certainly 
appears  to  be  the  true  construction  of  the  statute,  and  it 
is  the  construction  which  has  invariably  been  adopted  in 
practice. 

It  seems  that  where  no  account  can  be  given  of  a  per- 
son within  the  exceptions  in  the  Act,  he  will  be  presumed 
to  be  dead  at  the  expiration  of  seven  years  from  the  last 
account  of  \\\m(d). 

The  disability  of  one  coparcener  will  not  preserve  the 
(*)title  of  the  other,  who  must  enter  within  twenty  years 
after  the  title  accrues,  although  during  the  whole  time 
her  coparcener  labored  under  a  disability(e)(220). 

4.  It  is  generally  conceived,  that  a  possession  for  sixty 
years  creates  a  good  title  against  all  the  world.  Thus 
Judge  Jenkins([]^  lays  it  down,  without  qualification, 
^^that  a  peaceable  possession  for  sixty  years  makes  a 
right;  for  21  Jac.  1.  c.  16,  takes  away  the  entry  and 
assize;  32  Hen.  8,  takes  away  the  writ  of  right  and 
the  formedon."  So  Mr.  Justice  Blackstone  says(^),  ^^  that 
the  possession  of  lands  in  fee-simple  and  uninterruptedly 
for  sixty  years,  is  at  present  a  sufficient  title  against  all 

(c)  4  Taunt  826. 

{d)  Doe  V.  Jesson,  ubi  sup. 

(e)  Roe  0.  Rowlston,  2  Taunt  441. 

(/)  1  Cent  pi.  49. 

ig)  3  Com.  196. 

(219)  See  Jackson  v.  SeUick^  8  Johns.  Rep.  202.  2d  edit 

(220)  See  Sanford  v.  Button,  4  Day,  310.  The  rule  is  the  same  m 
respect  to  tenants  in  common.  DoolUtU  v.  BlakesUy,  4  Day,  265,465. 
Bryan  v.  Hitman,  5  Daj,  211.     See  J2tden  t.  Frion,  2  Murjrfi.  577. 
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the  world,  and  cannot  be  impeached  by  any  dormant 
claim  whatsoever"(221).  This,  however,  Mr.  ChriwStian 
remarks,  in  a  note  to  the  above  passage,  is  far  from  being 
universally  true;  for  an  uninterrupted  possession  for 
sixty  years  will  not  create  a  title,  where  the  claimant  or 
demandant  had  no  right  to  enter  within  that  time ;  as 
where  an  estate  in  tail,  for  life,  or  for  years,  continues 
above  sixty  years,  still  the  reversioner  may  enter  and 
recover  the  estate. 

Perhaps  this  remark  is  not  sufficiently  pointed.  Black- 
stone  certainly  did  not  mean,  that  the  lawful  possession, 
during  sixty  years,  of  a  tenant  in  tail,  for  life,  or  for  years, 
would  operate  as  a  bar  to  %the  reversioner's  title,  but  he 
alluded  to  a  clear  adverse  possession  for  sixty  years. 

However,  even  in  this  light,  his  position  admits  of  ex- 
ceptions. It  is  possible  that  an  estate  may  be  enjoyed 
adversely  for  hundreds  of  years,  and  may  at  last  be  re- 
covered by  a  remainder-man.  For  instance,  suppose  an 
estate  to  be  limited  to  one  in  tail,  with  remainder  over  to 
another  in  fee,  and  the  tenant  in  tail  to  be  barred  of  his 
(*)remedy  by  the  statutes  of  limitations,  it  is  evident  that, 
as  his  estate  subsists,  the  remainder-manh  right  of  entry 
cannot  take  place  until  the  failure  of  issue  of  the  tenant 
in  tail,  which  may  not  happen  for  an  immense  number  of 
years. 

This  doctrine  is  illustrated  by  the  great  case  of  Taylor 
r.  Horde(A),  where  an  estate  was  settled  on  several  per- 
sons successively  in  tail ;  remainder  to  A.  in  fee  ;  and  one 
of  the  remainder-men  in  tail,  being  out  of  possession, 
brought  an  ejectment,  which  was  held  to  be  barred  by  the 
statute  of  limitations.  Afterwards  all  the  tenants  in  tail 
died  without  issue,  and  the  then  heir  at  law  of  A.  brought 
an    ejectment,   within  twenty  years  from  the  time   his 

(A)   1  Burr.  60  ;  6  Bro.  P.  C.  247 ;  Cowper,  689.  * 

(221)  See  JWTorrtV  Les.  v.  Vanderm,  \  Dall.  67. 
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remainder  fell   into  possession,  and   he   recovered   the 
estate(222)- 

6.  After  passing  the  act  of  32  Henry  8,  and  before 
that  of  the  21  Jac.  1 ,  although  a  man  had  been  out  of 
possession  of  land  for  sixty  years,  yet  if  his  entry  was  not 
tolled,  he  might  enter  and  bring  an  action  of  his  own  pos- 
session(t).  Some  writers  have  thought  this  still  to  be 
law(A;),  but  the  rule  in  this  respect  was  altered  by  the 
statute  of  James;  by  which  no  person  can  now  enter 
except  within  twenty  years  after  his  title  accrues. 

6.  The  rule  in  equity,  that  the  statute  of  limitations 
does  not  bar  a  trust-estate,  holds  only  as  between  cestui 
que  trust  and  trustee,  not  between  cestui  que  trust  and 
trustee  on  one  side,  and  strangers  on  the  other(223) ;  for 
that  would  be  to  make  the  statute  of  no  force  at  all,  be- 
cause there  is  hardly  an  estate  of  consequence  without 
such  a  trust,  and  so  the  act  would  never  take  place. 

Therefore,  where  a  cestui  que  trust  and  his  trustee  are 
(*)both  out  of  possession  for  the  time  limited,  the  party 
in  possession  has  a  good  bar  against  both(/)(224). 

7.  Although  the  statute  cannot,  as  between  the  trustee 
and  cestui  que  trust,  operate  as  a  bar  to  the  latter,  yet  the 

(t)  See  BevilPs  case,  4  Co.  lib. 

(A;)  See  Wood's  Inst  557 ;  and  Christian's  note  to  3 Black.  Com.  196. 

(/)  Per  Lord  Ilardwicke,  in  casu  Llewellyn  v.  Mack  worth,  Barnard. 
Rep.  Cha.  445  ;  15  Yin.  Abr.  125»  n.  to  pi.  1 ;  and  see  Townsend  «. 
Townsend,  1  Bro.  C.  C.  550 ;  Clay  v.  Clay,  3  Bro.  C.  C.  639,  n. ; 
Ambl.  645 ;  Hercy  r.  Ballard,  4  Bro.  C.  C.  469 ;  and  Harinood  v. 
Oglander,  6  Ves.  jun.  199  ;  8  Ves.  jun.  106  ;  Hovenden  r.  Lord  An- 
nesley,  2  Scho.  &  Lef.  629. 


(222)  See  Jackaon  v.  Schoonmakery  4  Johns,  Rep.  390.  402.  HalTt 
Les.  V.  Vandegrifi,  3  Binn.  374. 

(223)  See  Wamburzee  v.  Kemiedy^  4  Des.  474.  Dtcoucht  v.  Save" 
tier  J  3  Johns.  Ch.  Rep.  190.  Goodrich  v.  Pendleton^  3  Johns.  Ch. 
Rep.  364. 

(224)"  See  Decouche  v.  Savetier,  3  Johns.  Ch.  Rep.  216.     Goodrich 

V.  Pendleton,  3  Johns.  Ch.  Rep.  390.     Gist  v.  Cattell^  2  Des.  53. 
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trustee  mayi  in  some  cases,  be  barred  by  the  possession 
of  the  cestui  que  trust,  or  those  claiming  under  him(m). 
A  cestui  que  trust  is  as  a  tenant  at  will  to  the  trustee,  and 
his  possession  is  the  possession  of  the  trustee(n) ;  and 
therefore,  unless  under  very  particular  circumstances,  time 
could  not  operate  as  a  bar(o).  Where  a  cestui  que  trust 
sells  or  devises  the  estate,  and  the  vendee  or  devisee 
obtains  possession  of  the  title-deeds,  and  enters,  and  does 
no  act  recognising  the  trustee's  title,  thqre  is  great  reason 
to  contend  that  this  is  a  disseisin  of  the  trustee,  and,  con- 
sequently, that  the  statute  will  operate  from  the  time  of 
such  entry.  This  is  a  point  which  daily  occurs  in  pracr 
tice  ;  but  it  rarely  happens,  that  a  purchaser  can  be  ad- 
vised to  dispense  with  the  conveyance  of  a  legal  estate, 
where  the  defect  will  appear  on  the  abstract  when  he 
sells.  And  where  there  has  been  any  dealing  on  the  legal 
estate,  and  it  has  been  recently  noticed  in  the  title-deeds 
as  a  subsisting  interest,  it  is  clear  that  a  purchaser  must 
consider  it  as  such(/7). 

8.  The^statutes  of  limitations  certainly  cannot  operate 
as  between  cestuis  que  trust ;  but  it  seems  that  equity,  in 
(*)analogy  to  the  statute,  will  hold  time  a  haT(q) ;  and 
indeed  that  equitable  rights  in  general  will,  by  the  like 
analogy,  be  affected  by  time  in  the  same  manner  as  legal 
estates(r)(225). 

(m)  See  Lord  Portsmouth  v.  Lord  Effingham,  1  Yes.  430 ;  Har- 
mood  9.  Oglander,  6  Yes.  jun.  199;  8  Yes.  jun.  106.  See  2  Mer. 
360. 

(n)  See  1  Yentr.  329. 

(0)  See  3  Mod.  149 ;  Earl  of  Pomfret  v.  Lord  Windsor,  2  Yes. 
472  ;  Eeene  v.  Deardon,  8  East,  248 ;  Smith  v.  King,  16  East,  283. 

(p)  See  Goodtitle  v«  Jones,  7  Term  Rep.  47. 

{q)  See  Harmood  v  Oglander,  ubi  $up, 

(r)  See  1  Atk.476  ;  and  Stackhouse  v.  Bamston,  10  Yes.  jun.  466 ; 

(225)  See  Arden  v.  ^rden^  1  Johns.  Ch«  Rep.  313.  Decouche  v. 
Saoetiert  3  Johns.  Ch.  Rep.  190. 

(*396) 


^o  OF  THE  TITLE  WHICH 

This  is  exemplified,  in  some  degree,  by  the  rules  re- 
specting an  equity  of  redemption,  which  is  a  mere  creature 
of  the  Court(5). 

In  Clay  v.  Clay(^),  Lord  Camden  laid  down  this  doc- 
trine very  clearly.  He  said,  ^^  as  often  as  Parliament  has 
limited  the  time  of  actions  and  remedies,  to  a  certain  pe- 
riod, in  legal  proceedings,  the  Court  of  Chancery  adopt- 
ed that  rule,  and  applied  it  to  similar  cases  in  equity(226). 
For  when  the  Legislature  has  fixed  the  time  at  law,  it 
would  have  been  preposterous  for  equity  (which  by  its 
own  proper  authority  always  maintained  a  limitation)  to 
countenance  laches  beyond  the  period  that  law  had  been 
confined  to  by  Parliament.  And  therefore,  in  all  cases 
where  the  legal  right  has  been  barred  by  Parliament,  the 
equitable  right  to  the  same  thing  has  been  concluded  by 
the  same  bar." 

In  Beckford  v.  Wade(w),  Sir  William  Grant,  in  deli- 
vering judgment,  said,  that  it  is  certainly  true  that  no 
time  bars  a  direct  trust  as  between  cestui  que  trust  and 
trustee  ;  but  if  it  was  meant  to  be  asserted  that  a  court 
of  equity  allows  a  man  to  make  out  a  case  of  constructive 
trust,  at  any  distance  of  time  after  the  facts  and  circum- 
stances (*)happened  out  of  which  it  arises,  he  was  not 
aware  that  there  was  any  ground  for  a  doctrine  so  fatal 
to  the  security  of  property  as  that  would  be ;  so  far  from 
it,  that  not  only  in  circumstances  where  the  length  of  time 
would  render  it  extremely  difficult  to  ascertain  the  true 

Hovenden  v.  Lord  AoDesley,  2  Scho.  &  Lef.  630 ;  Lord  Egremont 
V.  HamihoD,  1  Ball  &  Beattj,  516. 

(«)  White  V.  Ewer,  2  Ventr.  340 ;  Pearson  «.  Pulley,  1  Cha.  Ca. 
109 ;  Jenner  «.  Tracey,  and  Belch  r.  Harvey,  3  P.  Wms.'  287,  n. 
See  a  full  note  of  this  case,  Appendix,  No.  16. 

(t)  3  Bro.  C.  C.  639,  n. ;  Ambl.  646  ;  and  see  Ex  parte  Dewdney, 
15  Ves.  jun.  496 ;  Medlicott  v.  O'Donel,  1  Ball  &  Beatty,  156. 

(m)  17  Ves.  jun,  97.     See  2  Hargr.  Jur.  Exc.  p.  394. 

(226)  See  Demare9l  v.  fVyncoop^  3  Johns.  Ch.  Rep.  129. 
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State  of  the  fact,  but  where  the  true  state  of  the  fact  is 
easily  ascertained,  and  where  it  is  perfectly  clear  that 
relief  would  originally  have  been  given  upon  the  ground 
of  constructive  trust,  it  is  refused  to  the  party  who,  after 
long  acquiescence,  comes  into  a  court  of  equity  to  seek 
that  relief(227)- 

And  it  seems  that  even  in  cases  of  fraud,  where  the 
facts  constituting  the  fraud  are  known,  where  there  is  no 
subsisting  trust  or  continuing  influence,  the  same  princi- 
ple will  apply(x)(228-) 

It  was  held  by  Sir  William  Grant,  that  whilst  the 
equity  of  redemption  subsists,  the  question  to  whom  it 
belongs  must  remain  open :  and  therefore  mere  possession 
without  title  would  not  give  any  person  a  right  to  re- 
deem(y)(229).  The  right  belonged  to  him  who  showed  a 
title,  although  he  had  been  out  of  possession  upwards  of 
twenty  years.  But  Sir  Thomas  Plumer  decided  other- 
wise, and  his  decision  was  affirmed  in  the  House  of 
Lords(z).  And  it  seems  that  unless  in  the  case  of  dis- 
ability, twenty  years  adverse  possession  is  a  bar  to  relief 
in  equity  (a). 

The  legal  provisions  have  been  so  strictly  adhered  to, 
that  persons  laboring  under  any  of  the  disabilities  spe- 
cified in  the  statute  of  limitations,  have  been  allowed  the 


{x)  1  Ba]l  &  Beatty,  166. 
(y)  GholmoDdeley  v,  Clinton,  2  Mer.  173. 

{z)  2  Jac.  &  Walk.  1,  189  n. ;  and  see  Tweddell  v.  Tweddell,  1 
Turner,  11, 12. 

(a)  See  Price  v.  Copner,  1  Sim.  &  Stu.  347. 


(227)  See  Gist  v.  CatUWs  heirs,  2  Des.  53,  65.  fVamburzee  y. 
Kennedy,  4  Des.  474,  479.  Spotswood  v.  Dundridge,  4  Hen.  &  Munf. 
139.     Redwood  v.  Reddick,  4  Munf.  225. 

(228)  See  Wamburzee  v.  Kennedy,  4  Des.  479.  Cook  v.  Darby,  4 
Munf.  444. 

(229)  See  Chant  v.  Duane,  9  Johns.  Rep.  591.  on  appeal. 
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same  as  they  would  be  entitled  to  in  the  case  of  a  legal 
claim(6)(230). 

.(*)9.  These  observations  may  be  closed  by  observing, 
that  few  cases  occur  in  which  a  title  depending  cm  the 
statute  of  limitations  can  be  recommended.  The  bare 
receipt  of  rent  is  no  ouster,  for  it  is  a  contradicti(m  in 
terms,  that  a  man  by  wrong  should  have  my  right(c) ; 
so  the  non-payment  of  rent  is  no  ouster,  and  therefore  the 
operation  of  the  statute  must  frequently  be  prevented  by 
the  existence  of  a  lease  granted  by  the  person  whose  in- 
terest, or  the  interest  of  persons  claiming  under  him,  is 
wished  to  be  barred.  So({/)  there  may  be  a  case  where 
the  circumstance  of  concealing  a  deed  shall  prevent  the 
statute  from  barring ;  but  then  it  must  be  a  voluntary  and 
fraudulent  detaining ;  for  to  say  that  merely  having  an 
old  deed  in  one's  possession  shall  deprive  a  man  of  the 
benefit  of  the  act,  is  going  too  far,  and  would  be  a  harsh 


(6)  Lytton  t).  Ijyiioti^  2  Bro.  G.  C.  441  •  Two  cases  on  this  point  were 
for  a  long  time  dependingt  Pimm  v.  Goodwin,  before  Lord  Eldon,  and 
Blake's  case  before  Lord  Manners,  in  Ireland.  See  2  Mer.  240; 
Blake  v.  Foster,  2  Ball  &  Beat.  665 ;  Harrison  v.  Hollins,  1  Sim.  & 
Stu.  471. 

(c)  Gilb.  Ten.  97.  See  ace.  Goodright  v.  Jones,  Cruise  on  Fines, 
dd  edit.  295  ;  Doe  v.  Danvers,  7  East,  299  ;  and  see  Orrell  v.  Mad- 
doz,  Runnington's  Eject.  458 ;  Saunders  «•  Lord  Annesley,  2  Scho.  & 
Lef.  73.  See  and  consider  Hovenden  v.  Lord  Annesley,  2  Scho.  & 
Lef.  623. 

(d)  Per  Lord  Hardwicke  in  casu  Llewellyn  v.  Mackworth,  Barnard. 
Rep.  Gha.  445  ;  15  Yin.  Abr.  126,  pi.  8 ;  2  Eq.  Ca.  Abr.  579,  pi.  9 ; 
and  see  Dormer  v.  Parkhurst,  3  Atk.  124.  See  also  Snell  v.  Silcock, 
6  Yes.  jun.  469 ;  Bowles  v.  Stewart,  1  Schoale's  &  Lefroy's  Rep. 
209  ;  Bond  v.  Hopkins,  t6.  413 ;  Hovenden  o.  Lord  Annesley,  2  Scho. 
&  Lef.  607. 


(230)  The  construction  of  the  statute  of  limitations  is  the  same  in 
equity  as  at  law.  See  Demarest  v.  Wyncoop^  3  Johns.  Ch.  Rep.  129, 
139.  Lamar  v.  Jonea^  3  Har.  &  M'Hen.  329.  Kane  v.  Bloodgood, 
7  Johns.  Ch.  Rep.  90. 
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construction  of  a  statute  made  for  the  quieting  of  pos- 
sessions. 


Thus  the  law  stood  before  the  late  important  Act  of 
3*&  4  Wil.  4,  c.  27.  It  is  seldom  possible  to  understand 
a  law  which  repeals  a  former  one  and  substitutes  new 
provisions,  unless  we  have  a  competent  knowledge  of  the 
law  repealed.  It  has,  therefore,  independently  of  the 
(*)savings  in  the  Act,  been  thought  useful  to  retain  the 
foregoing  short  account  of  the  old  law  as  a  fit  introduc- 
tion to  the  new  one. 

By  the  Act  referred  to  it  is  enacted,  that  after  the  31st 
day  of  December  1833,  no  person  shall  make  an  entry  or 
distress  or  bring  an  action  to  recover  any  land  or  rent,  but 
within  twenty  years  next  after  the  time  at  which  the 
right  to  make  such  entry  or  distress  or  to  bring  such 
action  shall  have  first  accrued  to  some  person  through 
whom  he  claims  ;  or  if  such  right  shall  not  have  accrued 
to  any  person  through  whom  he  claims,  then  within  twenty 
years  next  after  the  time  at  which  the  right  to  make  such 
entry  or  distress  or  to  bring  such  action  shall  have  first 
accrued  to  the  person  making  or  bringing  the  same(I). 

(I)  The  words  and  expressions  hereinafler  mentioned,  which  in 
their  ordinary  signification  have  a  more  confined  or  a  difierent  mean- 
ing, shall  in  this  Act,  except  where  the  nature  of  the  provision  or 
the  context  of  the  Act  shall  exclude  such  construction,  be  interpreted 
as  follows  ;  (that  is  to  say,)  the  word  '*  land"  shall  extend  to  manors, 
messuages,  and  all  other  corporeal  hereditaments  whatsoever,  and  also 
to  tithes  (other  than  tithes  belonging  to  a  spiritual  or  eleemosynary 
corporation  sole),  and  also  to  any  share,  estate,  or  interest  in  them  or 
any  of  them,  whether  the  same  shall  be  a  freehold  or  chattel  interest, 
land  whether  freehold  or  copyhold,  or  held  according  to  any  other 
tenure ;  and  the  word  '*  rent"  shall  extend  to  all  heriots,  and  to  all 
services  and  suits  for  which  a  distress  may  be  made,  and  to  all  annui- 
ties and  periodical  sums  of  money  charged  upon  or  payable  out  of  any 
land  (except  moduses  or  compositions  belonging  to  a  spiritual  or 
eleemosynary  corporation  sole)  ;  and  the  person  through  whom  another 
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(*)And  it  is  enacted,  that  in  the  construction  of  the  Act 
the  right  to  make  an  entry  or  distress  or  bring  an  action 
to  recover  any  land  or  rent  shall  be  deemed  to  have  first 
accrued  at  such  time  as  hereinafter  is  mentioned  ;  (that  is 

to  say) 

1.  When  the  person  claiming  such  land  or  rent,  or 
some  person  through  whom  he  claims,  shall,  in  respect 
of  the  estate  or  interest  claimed,  have  been  in  possession 
or  in  receipt  of  the  profits  of  such  land^  or  in  receipt  of 
such  rentj  and  shall  while  entitled  thereto  have  been  dis- 
possessed^  or  have  discontinued  such  possession  or  receipt, 
then  such  right  shall  be  deemed  to  have^r^^  accrued  at 
the  time  of  such  dispossession  or  discontinuance  of  pos- 
session, or  at  the  last  time  at  which  any  such  profits  or 
rent  were  or  was  so  received. 

m 

2.  And  when  the  person  claiming  such  land  or  rent  shall 
claim  the  estate  or  interest  of  some  deceased  person  who 
shall  have  continued  in  such  possession  or  receipt  in  respect 
of  the  same  estate  or  interest  until  the  time  of  his  death, 
anti  shall  have  been  the  last  person  entitled  to  such  estate 
or  interest  who  shall  have  been  in  such  possession  or  re- 
ceipt, then  such  right  shall  be  deemed  to  have  first 
accrued  at  the  time  of  such  death. 


person  is  said  to  claim  shall  mean  any  person  by,  through,  or  under,  or 
by  the  act  of  whom,  the  person  so  claiming  became  entitled  to  the 
estate  or  interest  claimed,  as  heir,  issue  in  tail,  tenant  by  the  curtesy 
of  England,  tenant  in  dower,  successor,  special  or  general  occupant, 
executor,  administrator,  legatee,  husband,  assignee,  appointee,  devisee, 
or  otherwise,  and  also  any  person  who  was  entitled  to  an  estate  or  in- 
terest to  which  the  person  so  claiming,  or  some  person  through  whom 
he  claims,  became  entitled  as  lord  by  escheat ;  and  the  word  **  person" 
shall  extend  to  a  body  politic,  corporate,  or  collegiate,  and  to  a  class 
of  creditors  or  other  persons,  as  well  as  an  individual ;  and  every  word 
importing  the  singular  number  only  shall  extend  and  be  applied  to 
several  persons  or  things  as  well  as  one  person  or  thing ;  and  every 
word  importing  the  masculine  gender  only  shaU  extend  and  be  applied 
to  a  female  as  well  as  a  male ;  sect.  1. 
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3.  And  ^hen  the  person  claiming  such  land  or  rent  shall 
claim  in  respect  of  an  estate  or  interest  in  possession 
granted,  appointed,  or  otherwise  assured  by  any  instrument 
(other  than  a  will)  to  him,  or  some  person  through  whom 
he  claims,  by  a  person  being  in  respect  of  the  same  estate 
or  interest  in  the  possession  or  receipt  of  the  profits  of  the 
land,  or  in  the  receipt  of  the  rent,  and  no  person  entitled 
under  such  instrument  shall  have  been  in  such  possession 
or  receipt,  then  such  right  shall  be  deemed  to  have  first 
(*)accrued  at  the  time  at  which  the  person  claiming  as 
aforesaid,  or  the  person  through  whom  he  claims,  be- 
came entitled  to  such  possession  or  receipt  by  virtue  of 
such  instrument. 

4.  And  when  the  estate  or  interest  claimed  shall  have 
been  an  estate  or  interest  in  reversion  or  remainder,  or 
oAer  future  estate  or  interest,  and  no  person  shall  have 
obtained  the  possession  or  receipt  of  the  profits  of  such  land 
or  the  receipt  of  such  rent  in  respect  of  such  estate  or 
interest,  then  such  right  shall  be  deemed  to  have  first 
accrued  at  the  time  at  which  such  estate  or  interest  be- 
came an  estate  or  interest  in  possession. 

5.  And  when  the  person  claiming  such  land  or  rent,  or 
the  person  through  whom  he  claims,  shall  have  become 
entitled  by  reason  of  any  forfeiture  or  breach  of  condition, 
then  such  right  shall  be  deemed  to  have  first  accrued 
when  such  forfeiture  was  incurred  or  such  condition  was 
broken(c). 

6.  But  when  any  right  to  make  an  entry  or  distress 
or  to  bring  an  action  to  recover  any  land  or  rent  by 
reason  of  any  forfeiture  or  breach  of  condition  shall  have 

first  accrued  in  respect  of  any  estate  or  interest  in  rever- 
sion or  remainder,  and  the  land  or  rent  shall  not  have 
been  recovered  by  virtue  of  such  right,  the  right  to  make 
an  entry  or  distress  or  bring  an  action  to  recover  such 

(e)   Sec.  3. 

VOL.  I.  60  (*400) 
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land  or  rent  shall  be  deemed  to  have  first  accrued  in 
respect  of  such  estate  or  interest  at  the  time  when  the 
same  shall  have  become  an  estate  or  interest  in  posses- 
sion, as  if  no  such  forfeiture  or  breach^f  condition  had 
happened(y^. 

7.  And  a  right  to  make  an  entry  or  distress  or  to  bring 
an  action  to  recover  any  land  or  rent  shall  be  deemed  to 
have  first  accrued,  in  respect  of  an  estate  or  interest  in 
(*)reversion,  at  the  time  at  which  the  same  shall  have  be- 
come an  estate  or  interest  in  possession  by  the  determi- 
nation of  any  estate  or  estates  in  respect  of  which  such 
land  shall  have  been  held,  or  the  profits^  thereof  or  such 
rent  shall  have  been  received,  notwithstanding  the  per- 
son claiming  such  land,  or  some  person  through  whom 
he  claims,  shall,  at  any  time  previously  to  the  creation 
of  the  estate  or  estates  which  shall  have  determined^ 
have  been  in  possession  or  receipt  of  the  profits  of  such 
land,  or  in  receipt  of  such  rent,  so  that  the  remainder- 
man is  not  bound  to  enter  for  a  forfeiture  unlil  his  estate 
fall  into  possession,  nor  is  his  right  affected  by  a  posses- 
sion by  him,  or  any  person  through  whom  he  claims,  pre- 
viously to  the  creation  of  the  estate  which  shall  have  de^ 
termined(g). 

8.  An  administrator  shall  be  deemed  to  claim  as  if 
there  had  been  no  interval  of  time  between  the  death  of 
such  deceased  person  and  the  grant  of  tlie  letters  of  ad- 
ministration(A). 

9.  And  when  any  person  shall  be  in  possession  or  in 
receipt  of  the  profits  of  any  land,  or  in  receipt  of  any  rent, 
as  tenant  at  will,  the  right  of  the  person  entitled  sul>- 
ject  thereto,  or  of  the  person  through  whom  he  claims,  to 
make  an  entry  or  distress  or  bring  an  action  to  recover 
such  land  or  rent  shall  be  deemed  to  have  first  accrued 
either  at  the  determination  of  such  tenancy,  or  at  the  ex- 

(/)  Sec.  4.  {g)  Sec.  6.  .  {h)  Sec.  6. 
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piration  of  one  year  next  after  the  commencement  of  such 
tenancy,  at  which  time  such  tenancy  shall  be  deei&ed  to 
hare  determined :  provided  that  no  mortgagor  or  cestui 
que  trust  shall  be  deemed  to  be  a  tenant  at  will  to  his 
mortgagee  or  trustee(t). 

10.  And  when  any  person  shall  be  in  possession  or  in  re- 
ceipt of  the  profits  of  any  land,  or  in  receipt  of  any  (*)rent, 
as  tenant  from  year  to  year  or  other  period,  without 
any  lease  in  writing,  the  right  of  the  person  entitled  sub- 
ject thereto,  or  of  the  person  through  whom  he  claims,  to 
make  an  entry  or  distress  or  to  bring  an  action  to  recover 
such  land  or  rent  shall  be  deemed  to  have  first  accrued  at 
the  determination  of  the  first  of  such  years  or  other 
periods,  or  at  the  last  time  when  any  rent  payable  in  re- 
spect of  such  tenancy  shall  have  been  received  (which 
shall  last  happen)(y). 

11.  And  when  any  person  shall  be  in  possession  or  in 
receipt  of  the  profits  of  any  land,  or  in  receipt  of  any 
rent,  by  virtue  of  a  lease  in  writing,  by  which  a  rent 
amounting  to  the  yearly  sum  of  20^.  or  upwards  shall 
be  reserved,  and  the  rent  reserved  by  such  lease  shall 
have  been  received  by  some  person  wrongfully  claiming 
to  be  entitled  to  such  land  or  rent  in  reversion  immedi- 
ately expectant  on  the  determination  of  such  lease,  and 
no  payment  in  respect  of  the  rent  reserved  by  such  lease 
shall  afterwards  have  been  made  to  the  person  rightfully 
entitled  thereto,  the  right  of  the  person  entitled  to  such 
land  or  rent,  subject  to  such  lease,  or  of  the  person 
through  whom  he  claims,  to  make  an  entry  or  distress  or 
to  bring  an  action  after  the  determination  of  such  lease 
shall  be  deemed  to  have  first  accrued  at  the  time  at 
which  the  rent  reserved  by  such  lease  was  first  so  re- 
ceived by  the  person  wrongfully  claiming  as  aforesaid  ; 
and  no  such  right  shall  be  deemed  to  have  first  accrued 

(i)  Sec.  7.  (j)  Sec.  8. 
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upon  the  determination  of  such  lease  to  the  person  right- 
fully entitled(A:). 

The  Act  then  takes  away  constructive  possession 
merely  by  reason  of  having  made  an  entry,  and  destroys 
the  effect  of  continual  claim  in  preserving  any  right,  and 
provides  that  the  possession  of  one  coparcener,  joint 
(*)tenant  or  tenant  in  common,  shall  not  be  deemed  to 
have  been  the  possession  of  the  others(/). 

And  it  is  enacted,  that  the  possession  of  a  younger 
brother  or  other  relation  of  the  heir  shall  not  be  deemed 
to  be  the  possession  of  the  heir  himself(»i). 

But  that  when  any  acknowledgment  of  the  title  of 
the  person  entitled  to  any  land  or  rent  shall  have 
been  given  to  him  or  his  agent  in  writing  signed  by 
the  person  in  possession  or  in  receipt  of  the  profits  of 
such  land,  or  in  receipt  of  such  rent,  then  such  posses- 
sion or  receipt  of  or  by  the  person  by  whom  such  ac- 
knowledgment shall  have  been  given  shall  be  deemed  to 
have  been  the  possession  or  receipt  of  or  by  the  person 
to  whom  or  to  whose  agent  such  acknowledgment  shall 
have  been  given  at  the  time  of  giving  the  same,  and  the 
right  of  such  last-mentioned  person,  or  any  person  claim- 
ing through  him,  to  make  an  entry  or  distress  or  bring 
an  action  to  recover  such  land  or  rent  shall  be  deemed  to 
have  first  accrued  at  the  time  at  which  such  acknow- 
ledgment, or  the  last  of  such  acknowledgments  was 
given(n). 

And  it  is  provided,  that  when  no  such  acknowledg- 
ment shall  have  been  given  before  the  passing  of  the 
Act,  and  the  possession  or  receipt  of  the  profits  of  the 
land,  or  the  receipt  of  the  rent,  shall  not  at  the  time  of 
the  passing  of  the  Act  have  been  adverse  to  the  right  or 
title  of  the  person  claiming  to  be  entitled  thereto,  then 

{k)  Sec.  9.  (/)  Sec.  10,11,12. 

<m)  Sec.  13.  (n)  Sec.  14. 
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such  person,  or  the  person  claiming  through  him,  may, 
notwithstanding  the  period  of  twenty  years  before  limited 
shall  have  expired,  make  an  entry  or  distress  or  bring  an 
action  to  recover  such  land  or  interest  at  any  time  within 
five  years  next  after  the  passing  of  the  Act(o). 

(*)And  if  at  the  time  at  which  the  right  of  any  person 
to  make  an  entry  or  distress  or  bring  an  action  to  recover 
any  land  or  rent  shall  have  first  accrued  as  aforesaid 
such  person  shall  have  been  under  any  of  the  disabilities 
hereinafter  mentioned,  (that  is  to  say,)  infancy,  coverture, 
idiotcy,  lunacy,  unsoundness  of  mind,  or  absence  beyond 
seas,  then  such  person,  or  the  person  claiming  through 
him,  may,  notwithstanding  the  period  of  twenty  years 
before  limited  shall  have  expired,  make  an  entry  or 
dii^tress  or  bring  an  action  to  recover  such  land  or  rent 
at  any  time  within  ten  years  next  after  the  time  at  which 
the  person  to  whom  such  right  shall  first  have  accrued  as 
aforesaid  shall  have  ceased  to  be  under  any  such  disabi- 
lity, or  shall  have  died  (which  shall  have  first  hap- 
pened) (p).  * 

But  even  in  case  of  disabilities,  no ,  action  can  be 
brought  but  within  forty  years  next  after  the  time  at 
which  such  right  shall  have  first  accrued,  although  the 
allowed  term  of  ten  years  shall  not  have  expired(9). 
Nor  is  any  time  beyond  the  period  of  twenty  years,  or  the 
period  of  ten  years  allowed  by  reason  of  any  disability  of 
any  other  person,  or  in  other  words,  a  succession  of  dis- 
abilities does  not  extend  the  time(r). 

No  part  of  Great  Britain  and  Ireland,  nor  the  islands 
of  Man,  Guernsey,  Jersey,  Aldemey,  or  Sark,  nor  any 
island  adjacent  to  any  of  them  (being  part  of  the  domi- 
nions of  his  Majesty),  shall  be  deemed  to  be  beyond  seas 
within  the  meaning  of  the  Act(^). 

(0)  Sec.  15.  (p)  Sec.  16. 

iq)  Sec.  17.  (r)  Sec.  18. 

(s)  Sec.  19. 
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The  Act  then  provides  that  in  certain  cases  the  bar 
shall  operate  as  well  against  other  estates  of  the  claimant 
as  against  those  in  remainder : 

1  •  When  the  right  to  an  estate  in  possession  is  barred 
(*)by  the  lapse  of  time,  and  such  person  shall  at  any  time 
during  the  said  period  have  been  entitled  to  any  other 
estate,  interest,  right  or  possibility,  in  reversion,  remain- 
der or  otherwise,  in  or  to  the  same  land  or  rent,  no  entry, 
distress  or  action  shall  be  made  or  brought  by  such  per- 
son, or  any  person  claiming  through  him,  to  recover  such 
land  or  rent,  in  respect  of  such  other  estate,  interest,  right 
or  possibility,  unless  in  the  mean  time  such  land  or  rent 
shall  have  been  recovered  by  some  person  entitled  to  an 
estate,  interest  or  right  which  shall  have  been  limited  or 
taken  effect  after  or  in  defeasance  of  such  estate  or  inte- 
rest in  possession(0. 

2.  And  when  the  right  of  a  tenant  in  tail  shall  have 
been  barred  by  reason  of  the  same  not  having  been  made 
or. brought  within  the  period  before  limited,  no  entry, 
distress  or  action  shall  be  made  or  brought  by  any  person 
claiming  any  estate,  interest  or  right  which  such  tenant 
in  tail  might  lawfully  have  barred(ti). 

3.  And  when  a  tenant  in  tail  shall  have  died  before 
the  expiration  of  the  period  before  limited,  no  person 
claiming  any  right  which  such  tenant  in  tail  might  law- 
fully have  barred  shall  make  an  entry  or  distress  or  bring 
an  action  but  within  the  period  during  which,  if  such 
tenant  in  tail  had  so  long  continued  to  live  he  might  have 
made  such  entry  or  distress  or  brought  such  action(a:). 

4.  And  when  a  tenant  in  tail  shall  have  made  an  assur- 
ance which  shall  not  operate  to  bar  an  estate,  to  take  effect 
after  or  in  defeasance  of  his  estate  tail,  and  any  person 
shall  by  virtue  of  such  assurance,  at  the  time  of  the 
execution  thereof,  or  at  any  time  afterwards,  be  in  posses- 

(0  Sec.  20.  (u)  Sec.  21.  (x)  Sec.  22. 
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sion  or  receipt  of  the  profits  of  such  land,  or  in  the  re- 
ceipt of  such  rent,  and  the  same  person,  or  any  other 
person  whatsoever  (other  than  some  person  entitled  to 
(*)such  possession  or  receipt  in  respect  of  an  estate  which 
shall  have  taken  efiect  after  or  in  defeasance  of  the  estate 
tail),  shall  continue  or  be  in  such  possession  or  receipt  for 
the  period  of  twenty  years  next  after  the  commencement 
of  the  time  at  which  such  assurance,  if  it  had  then  been 
executed  by  such  tenant  in  tail  or  the  person  who  would 
have  been  entitled  to  his  estate  tail  if  such  assurance  had 
not  been  executed,  wonld,  without  the  consent  of  any 
other  person,  have  operated  to  bar  such  estate  or  estates 
as  aforesaid,  then  at  the  expiration  of  such  period  of 
twenty  years  such  assurance  shall  be  effectual  as  against 
any  person  claiming  any  right  to  take  effect  after  or  in 
defeasance  of  such  estate  tail(y). 

It  is  then  enacted,  that  after  the  said  31st  day  of  De- 
cember 1833  suits  in  equity  shall  be  confined  to  the  pe- 
riod allowed  for  actions  at  law(z).  And  when  any  land  or 
rent  shall  be  vested  in  a  trustee  upon  any  express  trust,  the 
right  of  the  cestui  que  trust,  or  any  person  claiming  through 
him,  to  bring  a  suit  against  the  trustee,  or  any  person 
claiming  through  him,  to  recover  such  land  or  rent,  shall 
be  deemed  to  have  first  accrued  at  and  not  before  the 
time  at  which  such  land  or  rent  shall  have  been  conveyed 
to  a  purchaser  for  a  valuable  consideration,  and  shall  then 
be  deemed  to  have  accrued  only  as  against  such  pur- 
chaser and  any  person  claiming  through  him(a).  But  in 
every  case  of  a  concealed  fraud  the  right  of  any  person 
to  bring  a  suit  in  equity  for  the  recovery  of  any  land 
or  rent  of  which  he,  or  any  person  through  whom  he 
claims,  may  have  been  deprived  by  such  fraud,  shall  be 
deemed  to  have  first  accrued  at  and  not  before  the  time 
at  which  such  firaud  shall  or  with  reasonable  diligence 

(y)  Sec.  23.  (z)  Sec.  24.  (a)  Sec.  26. 
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might  have  been  first  known  or  discovered  j  provided 
that  nothing  in  this  clause  contained  shall  enable  any 
owner  of  lands  or  rents  to  have  a  suit  in  equity  for  the 
(^)recovery  of  such  lands  or  rents,  or  for  setting  aside  any 
conveyance  of  such  lands  or  rents,  on  account  of  fraud, 
against  any  bona  fide  purchaser  for  valuable  consideration 
who  has  not  assisted  in  the  commission  of  such  fraud,  and 
who  at  the  time  that  he  made  the  purchase  did  not  know 
and  had  no  reason  to  believe  that  any  such  fraud  bad  been 
committed(6). 

And  it  is  provided,  that  nothing  in  the  Act  contained 
shall  be  deemed  to  interfere  with  any  rule  or  jurisdiction 
of  courts  of  equity  in  refusing  relief  on  the  ground  of 
acquiescence  or  otherwise  to  any  person  whose  right  to 
bring  a  suit  may  not  be  barred  by  virtue  of  this  Act(c). 

The  existing  rule  as  to  mortgagees  In  possession  is  then 
adopted.  The  mortgagor  is  to  be  barred  at  the  end  of 
twenty  years  from  the  time  of  taking  possession  or  from 
the  last  written  acknowledgment ;  and  when  .there  shall 
be  more  than  one  mortgagor,  such  acknowledgment,  if 
given  to  any  of  such  mortgagors,  or  his  or  their  agent, 
shall  be  effectual ;  but  where  there  shall  be  more  than  one 
mortgagee,  such  acknowledgment,  signed  by  one  or 
more  of  such  mortgagees,  shall  be  effectual  only  as 
against  the  party  or  parties  signing  as  aforesaid  ;  and 
where  such  of  the  mortgagees  as  shall  have  given  such 
acknowledgment  shall  be  entitled  to  a  divided  part  of  the 
land  or  rent  comprised  in  the  mortgage,  or  some  interest 
therein,  and  not  to  any  ascertained  part  of  the  mortgaged 
money,  the  mortgagor  or  mortgagors  shall  be  entitled  to 
redeem  the  same  divided  part  of  the  land  or  rent  on  pay- 
ment, with  interest,  of  the  part  of  the  mortgage  money 
which  shall  bear  the  same  proportion  to  the  whole  of  the 
mortgage  money  as  the  value  of  such  divided  part  of  the 

(6)  Sec.  26.  (c)  Sec*  27. 
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land  or  rent  shall  bear  to  the  value  of  the  whole  of  the 
land  or  rent  comprised  in  the  mortgage(e/). 

(*)The  Act  then  passes  to  church  property.     It  prohi* 
bits  any  spiritual  or  eleemosynary  corporation ,  sole  from 
recovering  unless  within  two  incumbencies  and  six  years 
after  a  third  person  shall  have  been  appointed,  or  within 
sixty  years  if  those  periods  shall    not  amount  to  sixty 
years(e).     And  it  enacts,  that  no  advowson  shall  be  reco- 
vered after  the  expiration  of  the  period  during  which  three 
clerks   in   succession  shall    have  held    the  same,  all  of 
whom  shall  have  obtained  possession  thereof  adversely 
to  the  right  of  presentation  or  gift  of  such  person,  or  of 
some   person  through  whom  he  claims,  if  the  times  of 
such  incumbencies  taken  together  shall   amount  to  the 
full  period  of  sixty  years ;  and  if  not,  then  for  the  full 
period  of  sixty  years  in  the  whol&(f).     But  it  is  pro- 
vided, that    incumbent?  by  reason  of  a  lapse  shall    be 
deemed   to  have  obtained    possession  adversely  to  the 
right  of  presentation  or  gift  of  such  patron  as  aforesaid  ; 
but  incumbency,  in  consequence  of  promotion  to  a  bishop- 
rick,  shall,  for  the  purposes  of  the  Act,  be  deemed  a  con- 
tinuation of  the  incumbency  of  the  clerk  so  made  bishop, 
or  in  other  words,  the  firs(  shall  be  within  the  provision 
and  the  latter  not(^).     And  every  patron  by  virtue  of 
any  estate,  interest  or  right  which  the  owner  of  an  estate 
tail  in  the  advowson  might  have  barred,  shall  be  deemed 
to  be  a  person  claiming  through  the  person  entitled  to 
such  estate  tail,  and  the  right  to  bring  any  quare  impedit^ 
action  or  suit  shall  be  limited  accordingly (^).     But  no 
advowson  shall  be  recovered  after  one  hundred  years  from 
the  time  at  which  a  clerk  shall  have  obtained  possession 
of  such  benefice  adversely  to  the  right  of  presentation  of 
such  person,  or  of  some  person  through  whom  he  claims, 


(d)  Sec.  28. 

(c)  Sec.  29. 

(/)  Sec.  30. 

{g)  Sec.  31. 

\h)  Sec.  32. 
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or  of  some  person  entitled  to  some  preceding  estate  or 
(*)interest,  or  undivided  share,  or  alternate  right  of  pre- 
sentation or  gift,  held  or  derived  under  the  same  title, 
unless  a  clerk  shall  subsequently  have  obtained  posses- 
sion of  such  benefice  on  the  presentation  or  gift  of  the 
person  so  claiming,  or  of  some  person  through  whom  he 
claims,  or  of  some  other  person  entitled  in  respect  of  an 
estate,  share  or  right  held  or  derived  under  the  same 
title(t). 

And  the  Act  then  provides,  that  at  the  determinaticm  of 
the  period  limited  by  the  Act  to  any  person  for  making 
an  entry  or  distress,  or  bringing  any  writ  of  quare  impedii 
or  other  action  or  suit,  the  right  and  title  of  such  person 
to  the  land,  rent  of  advowson  for  the  recovery  whereof 
such  entry,  distress,  action  or  suit  respectively  might 
have  been  made  or  brought  within  such  period,  shall  be 
extinguished(A:).  This  was  a  proper  provision,  as  under 
the  old  law  it  was  considered  that  although  the  remedy 
was  barred,  the  estate  did  not  cease.  The  receipt  of  the 
rent  payable  by  any  tenant  from  year  to  year,  or  oth^ 
lessee,  is  as  against  such  lessee  or  any  person  claiming 
under  him  (but  subject  to  the  lease),  made  the  receipt  of 
the  profits  of  the  land  for  the  purposes  of  the  Act(/). 

The  Act  then  proceeds  to  enact,  that  all  real  and 
mixed  actions  (except  for  dower,  or  a  quare  impediti  or 
an  ejectment),  and  all  plaint  (except  for  freebench),  shall 
cease  after  the  31  st  day  of  December  1 834(i»).  But  it 
is  provided,  that  when  on  the  said  31st  day  of  Decem- 
ber 1834,  any  person  who  shall  not  have  a  right  of  entry 
to  any  land  shall  be  entitled  to  maintain  any  such  writ 
or  action  as  aforesaid  in  respect  of  such  land,  such  writ 
or  action  may  be  brought  at  any  time  before  the  1st  day 
(*)of  June   1835,  in  case  the    same  might  have  been 

(t)  Sec.  33.  {k)  Sec.  34. 

(/)  Sec.  35.  (m)  Sec  36. 
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brought  if  the  Act  had  not  been  made,  notwithstandiog  * 
the  period  of  twenty  years  before  limited  shall  have  ex* 
pired(n).  And  it  is  also  provided,  that  when,  on  the  said 
1st  day  of  June  1835,  any  person  whose  right  of  entry 
Co  any  land  shall  have  been  taken  away  by  any  descent 
cast,  discontinuance  or  warranty,  might  maintain  any 
such  writ  or  action  as  aforesaid  in  respect  of  such  land, 
such  writ  or  action  may  be  brought  after  the  said  1st  day 
of  June  1835,  but  only  within  the  period  during  which 
by  virtue  of  the  provisions  of  the  Act  an  entry  might 
kave  been  made  upon  the  same  land  by  the  person  bring- 
ing such  writ  or  action  if  his  right  of  entry  had  not  been 
so  taken  away(o). 

It  is  theft  enacted,  that  no  descent  cast,  discontinue 
^aace  or  warranty  which  may  happen  or  be  made  after 
the  said  31st  day  of  December  1833,  shall  toll  or  defeat 
any  right  of  entry  or  action  for  the  recovery  of  land(|9). 
And  that  after  the  said  31st  day  of  December  1833, 
no  action  or  suit  or  other  proceeding  shall  be  brought, 
to  recover  any  money  secured  upon  any  land  or  rent,  at 
law  or  in  equity,  or  any  legacy,  but  within  twenty  years 
next  after  a  present  right  to  receive  the  same  shall  have 
accrued  to  some  person  capable  of  giving  a  discharge  for 
or  release  of  the  same,  unless  in  the  mean  time  some  part 
of  the  principal  money,  or  some  interest  thereon,  shall 
have  been  paid,  or  some  acknowledgment  of  the  right 
thereto  shall  have  been  given  in  writing  signed  by  the 
person  by  whom  the  same  shall  be  payable,  or  his  agent, 
to  the  person  entitled  thereto  or  his  agent ;  and  in  such 
case  the  twenty  years  to  run  from  such  payment  or  ac- 
knowledgment(9). 

(*)  After  the  said  31st  day  of  December  1833,  no  arrears 
of  dower,  nor  any  damages  on  account  of  such  arrears, 

(«)  Sec.  37.  (o)  Sec.  38. 

(p)  Sec.  39.  (9)  Sec.  40. 
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shall  be  recovered  or  obtained  by  any  action  or  suit  for 
a  longer  period  than  six  years  next  before  the  commence- 
ment of  such  action  or  suit(r).  And  after  that  day  no 
arrears  of  rent  or  of  interest  in  respect  of  any  sum 
of  money  charged  upon  or  payable  out  of  any  land  or 
rent,  or  in  respect  of  any  legacy,  or  any  damages  in 
respect  of  such  arrears  of  rent  or  interest(I),  shall  be 
recovered  but  within  six  years  next  after  the  same  respec- 
tively shall  have  become  due,  or  next  after  an  acknow- 
ledgment of  the  same  in  writing  shall  have  been  given 
to  the  person  entitled  thereto,  or  his  agent,  signed  by  the 
person  by  whom  the  same  was  payable,  or  his  agent : 
provided  nevertheless,  that  where  any  prior  mortgagee 
or  other  incumbrancer  shall  have  been  in  possession  of 
any  land,  or  in  the  receipt  of  the  profits  thereof,  within 
one  year  next  before  an  action  or  suit  shall  be  brought 
by  any  person  entitled  to  a  subsequent  incumbrance  on 
the  same  land,  the  person  entitled  to  such  subsequent 
mortgage  or  incumbrance  may  recover  the  arrears  of 
interest  which  shall  have  become  due  during  the  whole 
time  that  such  prior  incumbrancer  was  in  such  posses- 
sion or  receipt  as  aforesaid,  although  such  time  may  have 
exceeded  the  term  of  six  years(^). 

The  Act  is  extended  to  the  spiritual  court(<).  But 
it  is  not  to  extend  to  Scotland ;  nor  is  it,  so  far  as  it 
relates  to  any  right  to  present  to  or  bestow  any  church, 
(*)v]carage,  or  other  ecclesiastical  benefice — to  extend  to 
Ireland(«). 

(r)  Sec.  41.  («)  Sec,  42. 

(0  Sec.  43.  (tt)  S6C.  44. 


(1)  I  have  forborne  from  making  any  observation  on  the  particular 
clauses,  as  it  is  too  late ;  but  this  clause  should  be  modified  without 
loss  of  time,  or  the  grossest  injustice  will  be  committed  upon  the  just 
righu  of  legatees  and  others,  particularly  infant  legatees. 
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All  the  provisions  regarding  prescriptions,  &c.  and 
limitations  of  time,  were  not  contained  in  one  act  or 
framed  bj  tbe  same  band.  For  the  use  of  the  real  pro- 
perty lawyer,  it  is  still  necessary  to  refer  to  the  leading 
proTbions  of  the  2  &  3  Wil.  4,  c.  71  (I),  by  which  it  is 
enacted,  that  no  claim  which  may  be  lawfully  made  at 
the  common  law,  by  custom,  prescription  or  grant,  to 
any  right  of  common  or  other  profit  or  benefit  to  be  taken 
and  enjoyed  from  or  upon  any  land  of  the  King,  or  par- 
cel of  the.  duchy  of  Lancaster  or  of  the  duchy  of  Corn- 
wall, or  of  any  ecclesiastical  or  lay  person,  or  body  cor- 
porate, (except  such  matters  and  things  as  are  therein  spe- 
cially provided  for,  and  except  tithes,  rent  and  services,) 
shall,  where  such  right,  profit  or  benefit  shall  have  been 
actually  taken  and  enjoyed  by  any  person  claiming  right 
thereto  without  interruption  for  the  full  period  of  thirty 
years,  be  defeated  or  destroyed  by  showing  only  that  such 
right,  profit  or  benefit  was  first  taken  or  enjoyed  at  any 
time  prior  to  such  period  of  thirty  years,  but  neverthe- 
less such  claim  may  be  defeated  in  any  other  way  by 
which  the  same  is  now  liable  to  be  defeated ;  and  when 
such  right,  profit  or  benefit  shall  have  been  so  taken  and 
enjoyed  as  aforesaid  for  the  full  period  of  sixty  years,  the 
right  thereto  shall  be  deemed  absolute  and  indefeasible, 
unless  it  shsdl  appear  that  the  same  was  taken  and  en- 
joyed by  some  consent  or  agreement  expressly  made  or 
given  for  that  purpose  by  deed  or  writing(t>). 

(*)And  that  no  claim  which  may  be  lawfully  made  at 
the  common  law,  by  custom,  prescription  or  grants  to  any 
way  or  other  easement,  or  to  any  watercouse,  or  the  use 
of  any  water,  to  be  enjoyed  or  derived  upon,  over  or 
from  any  land  or  water  of  the  King,  or  parcel  of  the 
duchy  of  Lancaster  or  of  the  duchy  of  Cornwall,  or  being 

(v)  Sec.  1* 


(I)  It  does  not  extend  to  Scotland  or  Ireland. — Sec.  9. 
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land  or  rent  shall  be  deemed  to  have  first  accrued  in 
respect  of  such  estate  or  interest  at  the  time  when  the 
same  shall  have  become  an  estate  or  interest  in  posses- 
sion, as  if  no  such  forfeiture  or  breach^lof  condition  had 
happened(^^. 

7.  And  a  right  to  make  an  entry  or  distress  or  to  bring 
an  action  to  recover  any  land  or  rent  shall  be  deemed  to 
have  first  accrued,  in  respisct  of  an  estate  or  interest  in 
(*)reversion,  at  the  time  at  which  the  same  shall  have  be- 
come an  estate  or  interest  in  possession  by  the  determi- 
nation of  any  estate  or  estates  in  respect  of  which  such 
land  shall  have  been  held,  or  the  profit?  thereof  or  such 
rent  shall  have  been  received,  notwithstanding  the  per- 
son claiming  such  land,  or  some  person  through  whom 
he  claims,  shall,  at  any  time  previously  to  the  creation 
of  the  estate  or  estates  which  shall  have  determined, 
have  been  in  possession  or  receipt  of  the  profits  of  such 
land,  or  in  receipt  of  such  rent,  so  that  the  remainder- 
man is  not  bound  to  enter  for  a  forfeiture  until  his  estate 
fall  into  possession,  nor  is  his  right  affected  by  a  posses- 
sion by  him,  or  any  person  through  whom  he  claims,  pre- 
viously to  the  creation  of  the  estate  which  shall  have  de* 
termined(^). 

8.  An  administrator  shall  be  deemed  to  claim  as  if 
there  had  been  no  interval  of  time  between  the  death  of 
such  deceased  person  and  the  grant  of  the  letters  of  ad- 
ministration(A). 

9.  And  when  any  person  shall  be  in  possession  or  in 
receipt  of  the  profits  of  any  land,  or  in  receipt  of  any  rent, 
as  tenant  at  will,  the  right  of  the  person  entitled  sub- 
ject thereto,  or  of  the  person  through  whom  he  claims,  to 
make  an  entry  or  distress  or  bring  an  action  to  recover 
such  land  or  rent  shall  be  deemed  to  have  first  accrued 
either  at  the  determination  of  such  tenancy,  or  at  the  ex- 

(/)  Sec.  4.  (g)  Sec.  6.  (fc)  Sec.  6. 
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piration  of  one  year  next  after  the  commencenient  of  such 
tenaacy,  at  which  time  such  tenancy  shall  be  deemed  to 
have  determined :  provided  that  no  mortgagor  or  cestui 
que  trust  shall  be  deemed  to  be  a  tenant  at  will  to  his 
mortgagee  or  trustee(t). 

10.  And  when  any  person  shall  be  in  possession  or  in  re- 
ceipt of  the  profits  of  any  land,  or  in  receipt  of  any  (*)rent, 
as  tenant  from  year  to  year  or  other  period,  without 
any  lease  in  writing,  the  right  of  the  person  entitled  sub- 
ject thereto,  or  of  the  person  through  whom  he  claims,  to 
make  an  entry  or  distress  or  to  bring  an  action  to  recover 
such  land  or  rent  shall  be  deemed  to  have  first  accrued  at 
the  determination  of  the  first  of  such  years  or  other 
periods,  or  at  the  last  time  when  any  rent  payable  in  re- 
spect of  such  tenancy  shall  have  been  received  (which 
shall  last  happen)(y). 

11.  And  when  any  person  shall  be  in  possession  or  in 
receipt  of  the  profits  of  any  land,  or  in  receipt  of  any 
rent,  by  virtue  of  a  lease  in  writing,  by  which  a  rent 
amounting  to  the  yearly  sum  of  20^.  or  upwards  shall 
be  reserved,  and  the  rent  reserved  by  such  lease  shall 
have  been  received  by  some  person  wrongfully  claiming 
to  be  entitled  to  such  land  or  rent  in  reversion  immedi- 
ately expectant  on  the  determination  of  such  lease,  and 
no  payment  in  respect  of  the  rent  reserved  by  such  lease 
shall  afterwards  have  been  made  to  the  person  rightfully 
entitled  thereto,  the  right  of  the  person  entitled  to  such 
land  or  rent,  subject  to  such  lease,  or  of  the  person 
through  whom  he  claims,  to  make  an  entry  or  distress  or 
to  bring  an  action  after  the  determination  of  such  lease 
shall  be  deemed  to  have  first  accrued  at  the  time  at 
which  the  rent  reserved  by  such  lease  was  first  so  re- 
ceived by  the  person  wrongfully  claiming  as  aforesaid ; 
and  no  such  right  shall  be  deemed  to  have  first  accrued 

(t)  Sec.  7.  (j)  Sec.  8. 
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time  required  in  claims  of  modus  decimandi,  or  exemp- 
tion from  or  discharge  of  tithes"(l)9  it  is  enacted  that  all 
prescriptions  for  any  modus  decimandi,  or  to  any  exemp- 
tion from  tithes,  by  composition  real  or  otherwise,  shall, 
in  cases  where  the  render  of  tithes  in  kind  shall  be  de- 
manded by  the  King,  or  by  any  duke  of  Cornwall,  or^by 
any  lay  person,  not  being  a  corporation  sole,  or  by  any 
body  corporate,  whether  temporal  or  spiritual,  be  deemed 
good  in  law,  upon  evidence  showing,  in  cases  of  claim  of 
a  modus  the  render  of  such  modus,  and  in  cases  of  claim 
to  exemption  showing  the  enjoyment  of  the  land,  without 
render  of  tithes,  money,  or  other  matter  in  lieu  thereof,  for 
thirty  years  next  before  the  time  of  such  demand,  unless, 
in  the  case  of  claim  of  a  modus,  the  actual  render  of 
tithes,  or  of  money  or  other   thing  differing    from  the 
modus  claimed,  or,  in  case  of  claim  to  exemption,  the 
render  of  tithes^  or  of  money  or  other  matter  in   lieu 
thereof,  shall  be  shown  to  have   taken  place  at  some 
time  prior  to  such  thirty  years,  or  it  shall   be   proved 
that  such  payment  or  render  of  modus  was  made  or  en- 
joyment bad  by  some  consent  or  agreement  expressly 
made  or  given  by  deed  or  writing ;  and  if  such  proof  in 
(*)support  of  the  claim  shall  be  extended  to  the  full  peri- 
od of  sixty  years  next  before  the  time  of  such  demand, 
the  claim  shall  be  deemed  indefeasible,  unless  it  shall  be 
proved  that  such  payment  or  render  of  modus  was  made 
or  enjo3rment  had  by  some  consent  or  agreement  ex- 
pressly made  or  given  for    that   purpose   by  deed  or 
writing. 

And  where  the  render  of  tithes  in  kind  shall  be  de- 
manded by  any  archbishop,  or  other  corporation  sole, 
whether   spiritual  or  temporal,  every  such  prescription 


(I)  It  does  not  extend  to  Ireland  (sec.  9.) ;  nor  to  suits  commenced 
at  a  day  now  past  (sec.  3.) ;  and  there  is  a  further  exception  as  to  tithes 
then  let  or  compounded  for. — See  sec.  4. 
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shall   be  indefeasible,  upon  evidence  showing  such  ren- 
der of  modus  made  or  enjoyment  had,  as  before  men- 
tioned  applicable  to  the  nature  of  the  claim,  during  the 
time  that  two  persons  in  succession  shall  have  held  the 
office  or  benefice  in  respect  whereof  such  render  of  tithes 
shall  be  claimed,  and  for  not  less  than  three  years  after 
the  appointment  and  institution  or  induction  of  a  third 
person  thereto :  provided  always,  that  if  the  whole  time 
of  the  holding  of  such  two  persons  shall  be  less  than  sixty 
years,  then  it  shall  be  necessary  to  show  such  render  of 
modus  made  or  enjoyment  had,  not  only  during  the  whole 
of   such   time,  but  also  during  such  further  number  of 
years  either  before  or  after  such  time,  or  partly  before 
and  partly  after,  as  shall  with  such  time  be  sufficient  to 
make  up  the  period  of  sixty  years,  and  also  during  the  fur- 
ther period  of  three  years  after  the  appointment  and  insti- 
tution or  induction  of  a  third  person  to  the  same  office  or 
benefice,  unless  it  shall  be  proved  that  such  payment  or 
render  of  modus  was  made  or  enjoyment  had  by  some 
consent  or  agreement  expressly  made  or  given  for  that 
purpose  by  deed  or  writing(c). 

And  it  is  enacted,  that  every  comppsition  for  tithes 
which  hath  been  made  or  confirmed  by  the  decree  of  any 
(*)court  of  equity  in  England  in  a  suit  to  which  the  ordi- 
nary, patron  and  incumbent  were  parties,  and  which  hath 
not  since  been  set  aside,  abandoned  or  departed  from, 
shall  be  valid  in  law ;  and  that  no  modus  or  exemption 
shall  be  deemed  to  be  within  the  provisions  of  the  Act, 
unless  the  same  shall  be  proved  to  have  existed  and  been 
acted  upon  at  the  time  of  or  within  one  year  next  before 
the  passing  of  the  said  Act(f).    . 

But  it  is  provided,  that  where  any  lands  or  tenements 
shall   have  been  or  shall  be  held  by  any  person  entitled 

(e)  Sec.  1.  (/)  Sec.  2. 
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to  the  tithes  thereof,  or  by  any  lessee  of  any  such  person, 
or  by  any  person  compounding  for  tithes,  or  by  any  ten- 
ant whereby  the  right  to  the  tithes  of  such  lands  or  tene- 
ments may  have  been  or  may  be  during  any  time  in  the 
occupier  thereof,  or  in  the  person  entitled  to  the  rent 
thereof,  the  whole  of  such  time  shall  be  excluded  in  the 
computation  of  the  several  periods  of  time  therein-before 
mentioned(^). 

And  it  is  also  provided,  that  the  time  during  which 
any  person  otherwise  capable  of  resisting  any  claim  shall 
have  been  or  shall  be  an  infant,  idiot,  non  compos  mentis, 
feme  covert,  or  lay  tenant  for  life,  or  during  which  any 
action  or  suit  shall  have  been  pending,  and  which  shall 
have  been  diligently  prosecuted,  until  abated  by  the 
death  of  any  party  or  parties  thereto,  shall  be  excluded 
in  the  computation  of  the  periods  herein-before  men- 
tioned, except  only  in  cases  where  the  right  or  claim  is 
thereby  declared  to  be  absolute  and  indefeasible(A). 
And  after  providing  for  the  manner  in  which  in  actions 
and  suits  the  modus  or  exemption  may  be  alleged(i), 
it  is  enacted,  that  no  presumption  shall  be  allowed  or 
(*)made  in  favor  or  support  of  any  claim  upon  proof  of 
the  exercise  or  enjoyment  of  the  right  or  matter  claimed 
for  any  less  period  of  time  or  number  of  years  than  for 
such  period  or  number  mentioned  in  the  Act  as  may 
be  applicable  to  the  case  and  to  the  nature  of  the 
Qlaim(A:)(I). 

(g)  Sec.  6.  (A)  Sec.  6. 

(t)  Sec.  7.  (A?)  Sec.  8. 

m    ^».m\ H-^i  -■     iw  I  _      _    I  ■■■  ■  , I  I  .1  I  ■  * 

(I)  For  the  new  limitation  upon  actions  of  debt  for  rent,  or  upon  any 
bond,  &c.  see  3  &  4  TV.  4,  c.  42,  s.  3,  4,  5  &  7,  which' last  section,  it 
should  be  remembered,  applies  generally  to  the  21  Jac.  1. 
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OF  THE  TIME  ALLOWED  TO  COMPLETE  THE  CONTRACT. 


In  sales  by  private  agreement  it  is  usual  to  fix  a  time 
for  completing  the  contract.  In  such  a  contract  the  word 
month  may  be  construed  either  lunar  or  calendar,  accord- 
ing to  the  intention  of  the  parties,  to  be  collected  from 
the  whole  instrument  taken  together(a).  The  time  fixed 
is,  at  law,  deemed  of  the  essence  of  the  contract(6)(232)  ; 
for  it  is  the  duty  of  the  seller  to  be  ready  to  verify  the 
abstract  on  the  day  on  which  it  was  agreed  that  the  pur- 
chase should  be  completed ;  and  if  he  have  not  the  title 
deeds  in  his  possession,  or  the  abstract  set  forth  a  defec- 
tive title,  the  purchaser  may  resist  the  completion  of  the 
contract,  and  recover  his  deposit. 

In  a  late  case,  however(c),  upon  a  sale  by  auction, 
the  conditions  stipulated  that  the  abstract  should  be  de- 
livered to  the  purchaser  mthin  a  fortnight^  and  should 
be  returned  at  the  end  of  two  months ;  that  a  draft  of  the 
conveyance  should  be  delivered  to  the  purchaser  within 
three  months^  and  be  returned  to  the  seller  within  four 
months ;  and  that  the  remainder  of  the  purchase-money 

(a)  Lang  o.  Gale,  1  Mau.  &  Selw.  111. 

(b)  Berry  v.  Young,  2  £sp.  Ca.  640,  n. 

(c)  Lang  o.  Gale,  1  Mau.  &  Selw.  lU- 

(232)  So,  ia  equity,  time  may  be  of  the  essence  of  a  contract.  Ben- 
edict  V.  Lynchj  1  Johns.  Cfa.  Rep.  370.  Though  mere  lapse  of  time 
is  not,  in  all  cases,  an  objection  to  decreeing  a  specific  performance. 
iVaiera  v.  Travt>,  on  appeal,  9  Johns.  Rep.  460.  See  Tkompaon  v. 
Ketchamy  8  Johns.  Rep.  146.     2d  edit. 
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should  be  paid  on  the  24th  day  of  June  then  next  (which 
was  five  months  after  the  sale),  when  the  purchaser  should 
receive  his  conveyance  duly  executed  by  all  parties ;  to 
be  prepared  by  the  seller's  attorney,  at  the  expense  of 
the  purchaser.  It  was  contended  that  the  stipulation  in 
(*)regard  to  the  delivery  of  the  conveyance  was  not  a  con- 
dition precedent,  and  it  was  conipared  to  the  case  of 
Hall  V.  Cazenove((i),  where  a  charter-party  contained 
a  covenant  by  the  owner,  that  the  ship  should  sail  on  a 
specified  day,  and  the  owner  afterwards  brought  an  action 
of  covenant  for  the  freight ;  it  was  held  that  he  need  not 
aver  that  the  ship  sailed  on  that  day,  although  the  de- 
fendant (the  freighter)  covenanted  to  pay  the  freight  in 
consideration  of  every  thing  abovf  mentioned.  It  was 
not  necessary  to  decide  the  point ;  but  Le  Blanc,  J.  said, 
that  it  was  clear  that  it  was  a  condition  precedent  that 
a  draft  of  the  conveyance  should  be  delivered  to  the  pur- 
chaser ;  the  question  was,  whether  it  must  be  done  by 
a  particular  day.  It  was  not  necessary,  however,  to  enter 
upon  that  question  ;  if  it  were,  it  might  perhaps  be  mate- 
rial to  advert  to  the  rule,  that  where  a  condition  does 
not  go  to  the  whole  consideration(e;)  of  the  contract,  but 
to  a  part  only,  it  is  not  a  condition  precedent.  Bayley,  J . 
was  of  the  same  opinion.  It  was  not  a  condition  prece- 
dent that  the  draft  should  be  delivered  by  a  particular 
day,  for  he  did  not  consider  the  precise  time  of  the  deli- 
very as  an  essential  ingredient  in  that  condition  which 
was  meant  only  to  secure  a  delivery  within  a  reasonable 
time.. 

The  general  opinion  has  always  been,  that  the  day 
fixed  was  imperative  on  the  parties  at  law.  This  was  so 
laid  down  by  Lord  Kenyon,  and  has  never  been  doubted 
in  practice.     The  contrary  rule  would   lead  to  endless 

(rf)  4  East,  477. 

(e)  See  Havelock  r.  Geddes,  10  East,  564. 
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di£Sculties.  In  the  above  case,  for  example,  the  different 
times  appointed,  1 .  for  delivery  of  the  abstract ;  2.  for 
the  return  of  it ;  3.  for  the  delivery  of  the  conveyance  ; 
4.  for  the  return  of  it ;  and  5.  for  the  completion  of  the 
purchase,  were  all  links  of  the  same  chain,  and  if  one 
(*)link  were  broken,  the  whole  chain  would  be  destroyed. 
If  the  time  appointed  for  the  delivery  of  the  conveyance 
was  not  an  essential  ingredient,  but  was  meant  only  to 
secure  a  delivery  within  a  reasonable  time,  it  follows  that 
the  same  rule  must  apply  to  the  time  fixed  for  the  return 
of  it,  and  also  to  the  time  appointed  for  the  completion 
of  the  purchase.  The  effect  of  this  rule  would  be,  that 
the  appointment  of  a  day  would  have  no  effect,  and  in 
every  case  it  must  be  referred  to  a  jury  to  consider  whe- 
ther the  act  was  done  within  a  reasonable  time.  The 
precise  contract  of  the  parties  would  be  avoided,  in  order 
to  introduce  an  uncertain  rule,  which  would  lead  to  end- 
less litigation.  This  cannot  be  compared  to  a  case  like 
Hall  V.  Cazenove :  there  the  ship  did  sail  without  being 
countermanded,  and  the  substance  of  the  covenant  was 
considered  to  be,  that  the  ship  should  go  to  the  place 
named  on  freight  and  return  again,  and  if  the  freighter 
sustained  any  damage  by  reason  of  the  ship  not  having 
sailed  on  the  particular  day,  he  might  recover  it  by  bring- 
ing an-  action  on  the  covenant.  In  favor  of  justice  the 
covenants  were  not  considered  as  dependent  on  each  other. 
It  would  be  monstrous  that  the  ship  should  be  permitted 
to  sail  to  the  place  named,  and  return  again,  and  yet  not 
€arn  any  freight,  because  it  did  not  sail  on  the  day  ap- 
pointed. So  where  covenants  go  only  to  a  part  of  the 
consideration,  and  a  breach  may  be  paid  for  in  damages, 
the  defendant  has  a  remedy  on  the  covenant,  and  shall 
ilot  plead  it  as  a  condition  precedent.  If  A.  covenant 
with  B.  to  build  a  house  for  him  according  to  a  certain 
plan,  and  J5.  covenant  with  A.  to  pay  for  the  house  so 
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built,  it  is  clear,  notwithstanding  some  authorities  to  the 
contrary,  that  if  A.  build  a  house,  although  not  strictly 
according  to  the  plan,  yet  B.  must  pay  for  it,  and  may 
recover  in  a  distinct  action  against  the  builder  for  any 
(*)damage  sustained  by  the  departure  from  the  plan.  The 
justice  of  this  is  evident.  But  in  the  case  under  consi- 
deration, the  agreements  go  to  the  whole  consideration 
on  both  sides ;  they  are  mutual  conditions  ;  the  one  pre- 
cedent to  the  otheT(f).  If  the  draft  of  the  conveyance, 
for  instance,  is  not  delivered  on  the  day  appointed,  the 
party  who  ought  to  deliver  it  has  broken  his  agreement, 
and  cannot  therefore  recover  upon  it  at  law.  This  works 
no  injustice  ;  for  the  further  execution  of  the  contract  is 
at  once  stopped ;  the  seller  retains  his  estate,  and  the 
purchaser  his  purchase-money,  and  the  party  making  de- 
fault is  liable,  as  he  ought  to  be,  to  an  action  for  breach 
of  his  engagement.  It  is  to  be  hoped,  therefore,  that  the 
day  appointed  will  always  be  deemed  of  the  essence  of 
the  contract  at  law.  It  has  so  been  held  in  a  recent  case 
in  the  Common  Pleas(^).  And  in  a  later  case  upon  a 
sale  of  goods,  where  fourteen  days  were  allowed  from  the 
day  of  sale  to  ttie  purclmser  to  clear  away  the  goods,  the 
seller  was  not  prepared  to  deliver  them  the  day  after  the 
sale  to  the  purchstser,  who  applied  for  them  ;  and  it  was 
held,  that  he  (the  seller)  had  broken  his  agreement,  and 
could  not  recover  against  the  purchaser,  who  refused  to 
perform  the  contract(/i).  Where  the  purchaser  by  a 
covenant  in  the  contract,  was  to  pay  a  furthur  sum  of 
money,  provided  the  adjoining  houses  should  be  com- 
pleted, that  is,  paved  in  front,  &c.  before  a  day  named,  and 
the  pavement  was  not  completed  until  after  the  day  ap- 

« 

</)  Boone  v.  £yre,  1  H.  Blackst.  273.     See  10  East,  564. 
Ig)  Wilde  V.  Forte,  4  Taunt.  334. 

(^)  Hagedon  o.  Laing,  1  Marsh.  614 ;  and  see  Cornish  v.  Rowley, 
posL 
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pointed,  although  the  delay  was  occasioned  by  the  bad 
weather,  which  prevented  the  workmen  from  proceeding, 
yet  the  seller  was  held  not  entitled  to  recover  the  80/.  (i). 
(*)But  a  party  may  even  at  law  wave  the  forfeiture,  and 
enlarge  the  time  of  his  contract^'). 

And  equity^  which  from  its  peculiar*  jurisdiction  is  ena- 
bled to  examine  into  the  cause  of  delay  in  completing  a 
purchase,  and  to  ascertain  how  far  the  day  named  was 
deemed  material  by  the  parties,  will  in  certain  cases  carry 
the  agreement  into  execution,  notwithstanding  that  the 
time  appointed  be  elapsed(233) ;  for,  as  Lord  Eldon  re- 
marks, the  title  to  an  estate  requires  so  much  clearing 
and  inquiry,  that  unless  substantial  objections  appear,  not 
merely  as  to  the  time^  but  an  alteration  of  circumstances 
affecting  the  value  of  the  thing ;  or  objections  arising  out 
of  circumstances,  not  merely  as  to  the  timej  but  the  con- 
duct of  the  parties  during  the  time  ;  unless  the  objection 
can  be  so  sustained,  many  of  the  cases  go  the  length  of 
establishing,  that  the  objections  cannot  be  maintain- 
ed(A:)(234).  Perhaps  there  is  cause  to  regret  thsft  even 
equity  assumed  this  power  of  dispensing  with  the  literal 
performance  of  contracts  in  cases  like  these. 

Objections  on  account  of  delay  seem  divisible  into  two 
kinds.  The  one  where  the  delay  is  attributable  to  the 
neglect  of  either  party;    the  other  where  the  delay  is 

(i)  Maryon  v.  Carter,  4  Carr.  &  Pay.  295. 
(j)  Carpenter  v.    Blandford,  8  Barn.  &  Cress.  675. 
{k)  Per^  Lord  Eldoo,  see  7  Ves.  jun.  274 ;  and  see  Hearne  v.  Ten- 
ant, 13  Yes*  jun.  287.     See  Lennon  v,  Napper,  2  Scho.  &  Lef.  683. 

(233)  See  Waters  v.  Travis^  on  appeal,  9  Johns.  Rep.  450. 

(234)  So,  if  on  the  other  hand,  from  the  lapse  of  time,  circumstances 
have  heen  so  changed,  that  a  specific  performance,  such  as  would 
answer  the  ends  of  justice,  has  become  impossible,  the  objection  is 
decisive.  Pratt  v.  Carroll,  8  Cranch,  471.  Pratt  v.  LatCj  9  Cranch, 
456,  494. 
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unavoidably  occasioned  by  the  state  of  the  title ;  and  of 
each  of  these  we  shall  treat  in  its  order. 


(*)SECTION  I. 
Of  Delays  occasioned  by  the  Neglect  of  either  Parly. 


The  time  fixed  on  for  the  completion  of  a  contract,  had 
formerly  less  attention  paid  to  it  in  equity  than  is  now 
given  to  it,  which  seems  to  have  arisen  from  the  case  of 
Gibson  v.  Paterson(/),  where,  according  to  the  report,  a 
specific  performance  was  decreed  in  favor  of  the  plaintiff, 
the  vendor,  without  any  regard  had  to  his  negligence  in 
not  producing  his  title-deeds,  &c.  within  the  time  limited. 
And  Lord  Hardwicke  is  reported  to  have  said,  that  most 
of  th^cases  which  were  brought  into  the  Court,  relating 
to  the  execution  of  articles  for  the  sale  of  an  estate,  were 
of  the  same  kind,  and  liable  to  that  objection ;  but  that 
he  thought  there  was  nothing  in  the  objection. 

It  appears,  however,  that  this  case  is  mis-reported ;  for 
Lord  Rosslyn,  in  Lloyd  v.  Collet(m),  said  he  had  looked 
into  the  case  of  Gibson  v.  Paterson,  in  which  the  reporter 
had  made  Lord  Hardwicke  treat  the  time  as  totally  imma- 
terial. He  said,  it  was  to  be  observed,  that  the  circum- 
stances of  that  case,  of  which  he  had  taken  a  copy,  did 
not  call  for  any  such  opinion.  The  purchaser,  who  hung 
back,  had  bought  an  estate  in  mortgage.     The  contract 

(/)  1  Atk.  12. 

(m)  4  Yes.  jun.  690,  n  ;  and  see  4  Bro.  C.  C.^97.  See  Radcliffe 
V*  Warrington,  12  Yes.  jun.  326 ;  Alley  v.  Deschamps,  13  Yes.  jun. 
226. 
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took  place  in  November,  and  was  to  be  completed  in 
February;  in  that  time,  therefore,  the  mortgage  could 
only  be  paid  off  by  treaty  with  the  mortgagee.  Upon 
the  facts  it  appeared,  that  application  had  been  made  to 
the  mortgagee,  who  consented  to  take  his  money.  Drafts 
of  conveyance  were  made,  and  countermanded  by  the 
(*)purchaser.  He  had,  after  the  contract,  demised  part  of 
the  estate  to  the  vendor  at  a  rent ;  and,  upon  application 
being  made  to  him,  every  thing  being  ready,  he  said  he 
would  be  off  the  bargain ;  he  had  no  money  to  pay  for 
it ;  and  if  they  attempted  to  force  him,  he  would  go  to 
Scotland  to  avoid  it.  Lord  Rosslyn  added,  theth  could 
sot  be  the  smallest  argument  upon  it,  nor  the  least  doubt 
about  the  decree. 

But  whatever  opinion  Lord  Hardwicke  entertained  on 
this  $ut^ect(n),  it  is  now  settled,  that  a  man  cannot  call 
upon  a  court  of  equity  for  a  specific  performance,  unless 
he  has  shown  himself  ready,  desirous,  prompt  and  eager ; 
and  therefore  time  alone  is  a  sufficient  bar  to  the  aid  of 
the  Court(236). 

Thus  in  a  case(o)  where  the  parties  differed  as  to  the 
construction  of  an  agreement,  and  after  a  delay  of  seven 
years  one  of  the  parties  filed  a  bill  for  a  specific  per^ 
formance,  it  was  dismissed  merely  on  account  of  the 
staleness  of  the  demand. 

A  bill  for  a  specific  performance  is  an  application  to 
the  discretion,  or  rather  to  the  extraordinary  jurisdiction 

(n)  See  1  Yea.  450. 

(o)  Milward  v.  Earl  of  Thanet,  6  Yes.  jun.  720,  n.  (6).  See  Alley 
V.  Deschamps,  13  Yes.  juD.  225. 

(235)  See  Pratt  v.  Carroll,  8  Cranch,  471.  Pratt  v.  Law,  9 
Crancb,  456,  494.  SomervilU  v.  Truemany  4  Har.  &  M'Hen.  43. 
Benedict  v.  Lynch,  1  Johns.  Ch.  Rep.  370.  In  equity,  time  may  be  dis- 
pensed with,  if  it  be  not  of  the  essence  of  the  contract.  Hepburn  v. 
AM,  5  Cranch,  262. 
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of  equity,  which  cannot  be  exercised  in  favor  of  persons 
who  have  long  slept  upon  their  rights,  and  acquiesced 
in  a  title  and  possession  adverse  to  their  claim.  Due 
diligence  is  necessary  to  call  the  Court  into  activity,  and 
where  it  does  not  exist,  a  court  of  equity  will  not  lend 
its  assistance;  it  always  discountenances  laches  and 
neg\ect(pX236). 

If  the  vendor  be  not  ready  with  his  abstract  and  title- 
deeds  at  the  day  fixed,  the  purchaser  may  avoid  the 
agreement  at  law. 

(*)Thus,  in  a  case(9)  where  upon  a  sale  it  was  agreed 
that  a  good  title. should  be  made  out  by  the  10th  of  July ; 
ii^  the  beginning  of  July  the  purchaser  called  on  the 
vendor  to  show  him  the  title-deeds ;  but  he  not  having 
them  in  his  possession,  gave  the  purchaser  an  abstract  of 
the  title,  which  did  not  contain  any  of  the  deeds ;  and 
although  it  was  suggested  that  an  application  ought  to 
have  been  made  to  the  vendor  at  an  earlier  period,  yet 
Lord  Kenyon  ruled  otherwise,  as  the  seller,  he  said, 
ought  to  be  prepared  to  produce  his  title-deeds  at  the 
particular  day. 

This  rule  does  not,  however,  prevail  in  equity ;  for  it 
is  there  considered  equally  incumbent  on  the  purchaser  to 
ask  for  the  abstract,  as  for  the  vendor  to  deliver  it.  And, 
therefore,  if  a  purchaser  do  not  call  for  the  abstract 
before  the  time  agreed  upon  for  its  delivery(r),  or  do  not 
ask  for  it  until  it  has  become  impossible  to  execute  the 

(p)  Per  Lord  Manners,  1  Ball  &  Beatty,  68. 

(q)  Berry  v.  Young,  2  £sp.  Ca.  640,  n. ;  vide  supra,  p.  419. 

(r)  Guest  v.  Homfrey,  5  Ves.  jun.  818. 


(236)  See  Benedict  v.  Lynch,  1  Johns.  Ch.  Rep.  370,  375.  HaUh 
Y.  Cobh,  4  Johns.  Ch.  Rep.  559.  Kempahall  v.  Stone,  5  Johns.  Ch. 
Rep.  194.  Higginbotham  v.  Burnet,  5  Johns.  Ch.  Rep.  184.  Praii 
V.  Carrott,  8  Cranch,  471.  Pratt  v.  Law,  9  Cranch,  466, 494.  Cd- 
cock  V.  Butler,  1  Des.  307.     Butler  v.  O'Hear,  1  Des.  382,  398. 

{*426) 


TO  COMPLETE  THE  CONTRACT.  499 

agreement  by  the  day  fixed(s)j  equity  will  consider  the 
time  as  waved* 

So,  if  the  purchaser  receive  the  abstract  after  the  day 
appointed,  and  do  not  at  the  time  object  to  the  delay,  he 
cannot  afterwards  insist  upon  it  as  a  bar  to  a  performance 
in  sp€cie(t). 

It  is,  however,  clearly  settled,  that  a  specific  perform- 
ance shall  not  be  enforced,  where  no  steps  have  been 
taken  by  the  vendor,  although  in  proper  time  urged  by 
the  purchaser  to  do  so,  and  the  purchaser,  immediately 
when  the  time  is  elapsed,  insists  upon  his  deposit,  and 
refuses  to  perform  the  agreement. 

This  was  decided  in  Lloyd  v.  Collett(tf) ;  the  case  was, 
(*)that  on  the  10th  August  1792,  the  defendant  contract- 
ed for  the  purchase  of  the  estate,  the  purchase  to  be  com- 
pleted on  or  before  the  26th  of  March  1793,  and  had  fre- 
quently between  those  times  applied  for  an  abstract  of  the 
title,  but  could  not  obtain  one.  Shortly  after  the  25th  of 
March  1793,  the  purchaser  applied  for  his  deposit,  with 
interest  from  the  10th  of  August  1792,  when  he  paid  it  ; 
and  afterwards  repeatedly  applied  for  it  before  the  10th 
of  June  1793,  when  he  brought  an  action  for  the  deposit. 
On  the  16th  September  1793, an  abstract  was  delivered; 
the  purchaser  was  then  out  of  town,  and  on  his  return, 
on  the  26th  of  October,  wrote,  insisting  that  he  would 
not  complete  his  purchase.  On  the  6th  of  November  the 
bill  was  filed  by  the  vendor  for  a  specific  performance, 
and  for  an  injunction  to  restrain  the  proceedings  at  law. 
Lord   Rosslyn  said,  the  conduct  of  parties,  inevitable 

(«)  Jones  «.  Price,  3  Anstr.  924. 

(0  Smith  tJ.  Burnam,  2  Anstr.  627  ;  and  see  Seton  v.  Slade,  7  Ves. 
jun.  265. 

(tt)  4  Bro.  C.  C.  469 ;  4  Ves.  jun.  689.  See  6  Ves.  737 ;  7  Ves. 
jun.  278;  and  see  Pincke  v.  Curteis,  stated  infra;  Potts  v.  Webb,  4 
Bro.  C.  C.  330,  cited  ;  Paine  t>.  Meller,  6  Ves.  jun.  349  ;  and  Warde 
v»  Jefiery,  4  Price,  294. 
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accident,  &c.  might  induce  the  Court  to  retieve ;  but  it 
was  a  different  thing  to  say,  that  the  appointment  of  a 
day  was  to  have  no  effect  at  al],  and  that  it  was  not  in  the 
power  of  the  parties  to  contract,  that  if  the  agreement 
was  not  executed  at  a  particular  time,  the  parties  should 
be  at  liberty  to  rescind  it.  And.  he  therefore  considered 
the  contract  as  at  an  end. 

But  where  a  render  has  proceeded  to  make  out  his 
title,  and  has  not  been  guilty  of  gross  negligence,  equity 
will  assist  him,  although  the  title  was  not  deduced  at  the 
time  appointed(237). 

Thus,  in  Fordyce  v.  Ford(a:),  the  purchase  was  to  be 
completed  on  the  30th  July  1793.  The  abstract  was  not 
delivered  until  the  8th,  and  the  treaty  continued  until  the 
25th  of  September,  on  which  day  the  deeds  were  delivered, 
(*)and  every  difficulty  cleared  up ;  when  the  purchaser 
refused  to  proceed,  alleging  that  he  wanted  the  estate  for 
a  residence  for  the  last  summer,  and  insisting  he  was  not 
bound  to  go  on,  on  account  of  the  delay.  The^Master  of 
the  Rolls  said,  the  rule  certainly  was,  that  where  in  a 
contract  either  party  had  been  guilty  of  gross  negligence, 
the  Court  would  not  lend  its  assistance  to  the  completion 
of  the  contract ;  but  in  this  case  he  thought  there  had 
been  no  such  negligence,  and  decreed  accordingly  ;  add- 
ing, that  he  hoped  it  would  not  be  gathered  from  thence, 
that  a  man  was  to  enter  into  a  contract,  and  think  he  was 
to  have  his  own  time  to  make  out  his  title.* 

The  rules  on  this  subject  apply,  as  they  ought  to  do,  to 
each  party.  And  therefore,  where  a  purchaser  permits 
a  long  time  to  elapse,  wfthout  evincing  a  fixed  marked 
intention  to  carry  his  contract  into  execution,  he  will  be 

(x)  4  Bro.  C.  C.  494  ;  RadclifTe  v.  Warrington,  13  Ves.  jun.  323. 


(237)  As  to  the  extension  of  time  for  completing  the  title,  see  JBTip- 
bum  V.  Duniop^  1  Wheat.  179,  196.     Hepburn  v.  Auldj  5  Cranch,  262. 

See  also,  Ramsay  v.  Brailsford^  2  Des.  583. 
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left  to  his  remedy  at  law,  although  he  may  have  paid  part 
of  the  parchase-money*  He  is  not  to  be  suffered  to  lie 
by,  and  speculate  on  the  estate  rising  in  yBlue(y).  Nor 
will  he  be  assisted  by  equity,  where  he  has  made  frivolous 
objections  to  the  title,  and  trifled,  or  shown  a  backward- 
ness to  perform  his  part  of  the  agreement,  especially  if 
circumstances  are  altered(z).  And  where  the  price  is 
unreasonable  or  inadequate,  or  the  contract  is  in  other 
respects  inequitable,  equity  will  not  assist  either  party,  if 
he  has  permitted  the  day  appointed  for  completing  the 
contract  to  elapse  without  performing  bis  part  of  the 
agreement(a). 

(*)Tbe  time,  however,  is  more  particularly  attended  to 
in  sales  of  reversion:  for  it  is  of  the  essence  of  justice 
that  such  contracts  should  be  executed  immediately,  and 
without  delay.  No  man  sells  a  reversion  who  is  not  dis- 
tressed for  money ;  and  it  is  ridiculous  to  talk  of  making 
him  a  compensation  by  giving  him  interest  on  the  pur- 
chase-money during  the  delay(6). 

So  time  is  very  material  where  the  estate  is  sold  in 
order  to  pay  off  any  incumbrance  bearing  a  higher  rate 
of  interest  than  the  vendor  is  entitled  to  receive,  in  re- 
spect of  the  purchase-money,  during  the  delay(c)  ;  or  the 
estate  is  sold  for  the  purposes  of  a  trade  or  manufacto- 

(y)  Harrington  v.  Wheeler,  4  Yes.  jun.  686  ;  Alley  v.  Deschamps, 
13  Yes.  juD.  225. 

(z)  Hayes  v.  Caryll,  1  Bro.  P.  C.  27  ;  5  Yin.  Abr.  638,  pi.  18 ; 
Spurrier  v.  Hancock,  4  Yes.  jun.  667 ;  Pope  v.  Simpson,  6  Yes.  jun. 
145 ;  and  Coward  v.  Odingsale,  2  £q.  Ca.  Abr.  688,  pi.  6 ;  and  see 
Green  v.  Wood,  2  Yern.  632 ;  Bell  v.  Howard,  9  Mod.  302 ;  and 
Main  v.  Melbourn,  4  Yes.  jun.  720. 

(a)  Vide  ante^  ch.  6 ;  and  Whorwood  v,  Simpson,  2  Yern.  186 ; 
Lewis  v.  Lord  Lechmere,  10  Mod.  603. 

{b)  Newman  v,  Rodgers,  4  Bro.  C.  C.  391 ;  and  see  Spurrier  v. 
Hancock,  4  Yes.  jun.  667. 

(c)  Popham  o.  Eyre,  Lofi\,  786  ^  and  see  a  case  cited  in  2  Scbo.  & 
JLcf.  604. 
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Ty(d)  ;  or  the  subject  of  the  contract  is  in  its  nature  of  a 
fluctuating  value(e). 


SECTION  IL 


Of  Delays  occasioned  by  the  State  of  the  Title. 


It  may  be  laid  down  as  a  general  proposition,  that  a 
delay  accounted  for  on  the  above  ground  will  not  prerent 
a  specific  performance  being  decreed,  where  the  time 
fixed  for  completing  the  contract  is  not  material.     Thus, 
if  an  estate  was  described  as  in  good  repair,  and  it  turned 
out  to  be  in  bad  repair,  and  several  months  may  be  re- 
quired to  repair  it,  yet  the  purchaser  cannot  resist  the 
contract  on  the  ground  of  time,  unless  it  could  be  clearly 
shown,  that  he  wanted  possession  of  the  house  to  live  in 
at  a  given  period,  by  which  time  the  repairs  could  not  be 
(*)comp\eted(f).     So  if  the  estate  is  in  lease,  and  it  was 
stated  that  the  purchaser  would  be  entitled  to  possession 
several  months  before  the  lease  actually  expire,  yet  he 
cannot  rescind  the  agreement,  unless  the  personal  occu- 
pation of  the  estate  was  essential  to  him  at  the  time  ap- 
pointed(g). 

Where  time  is  not  material,  and  the  title  is  bad,  but 
the  defect  can  be  cured,  if  the  vendee  is  unwilling  to  stay, 

(d)  Parker  v.  Frith,  1  Sim.  &  Stu.   199 ;  Wright  v.  Howard,  ib. 
190  ;  Goslake  v.  Tilt,  1  Russ.  376. 

(e)  Doloret  v.  Rothschild,  1  Sim.  &  Stu.  690. 

(/)  See  Dyer  v.  Hargrave,  10  Ves.  jun.  506,  supra^  p.  290. 

ig)  Hall  V.  Smith,  Rolls,  18  Dec.  1807,  MS. ;  S.  G.  14  Tes.  jun. 
426  ;  and  see  13  Yes.  jun.  77. 
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the  vendor  should  file  a  bill  in  equity  to  enforce  the  per- 
formance of  the  contract(A) ;  for  it  is  sxifficient  if  the 
party  entering  into  articles  to  sell  has  a  good  title  at  the 
time  of  the  decree ;  the  direction  of  the  Court  being,  in 
all  these  cases,  to  inquire  whether  the  seller  can^  not 
w  hether  he  cauld^  make  a  title  at  the  time  of  executing 
the  agreement(238). 

This  principle  was  followed  in  a  case  of  frequent  re- 
ference(}).  And  in  a  late  case(A;),  the  vendor,  at  the 
time  he  filed  the  bill  for  a  specific  performance,  had  only 
a  term  of  years  in  the  estate,  of  which  he  had  articled  to 
sell  the  fee-simple,  and  after  'the  bill  was  filed,  procured 
the  fee  by  means  of  an  act  of  parliament ;  and  as  the  day 
on  which  the  contract  was  to  be  carried  into  execution 
was  not  material,  a  specific  performance  was  decreed. 

The  same  rule  prevails  at  law,  where  no  time  is  fixed 
for  completing  the  contract^  and  an  application  for  the  title 
has  not  been  made  by  the  purchaser  previously  to  an 
action  by  the  vendor  for  breach  of  contract.  For  in 
Thompson  v.  Miles(/),  a  man  agreed  to  sell  a  term  of 
(*)which  he  stated  forty  years  to  be  unexpired.  It  appear- 
ed there  were  only  thirty-nine,  but  by  an  agreement  indors- 
ed on  the  lease,  the  lessor  agreed  to  add  one  year  to  the 
unexpired  term.  This  agreement  was  dated  after  an 
action  brought  by  the  vendor  for  damages  on  breach  of 
agreement ;  and  Lord  Kenyon  ruled,  that  the  vendor 
having  at  that  time  a  good    title  was   sufficient.     His 

(h)  See  6  Yes.  jun.  655  ;  10  Yes.  jun.  315. 
(f )  Langford  v.  Pitt,  2  P.  Wms.  629 ;  and  see  Jenkins  «.  Hiles,  6 
Yes.  jun.  646 ;  Seton  v.  Slade«  7  Yes.  jun.  265. 
'(h)  Wynn  v,  Morgan,  7  Yes.  jun.  202. 
(/)  1  Esp.  Ca.  184 ;  see  Willett  «.  Clarke,  10  Price,  207. 

(238)  See  Hephum  v.  Mld^  5  Cranch,  262.  See  also  Hepburn  v. 
Dunlop^  I  Wheat.  179, 195.  Clute  v.  Robisanf  on  appeal,  2  Johns. 
Rep.  595. 
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Lordship  said,  that  it  had  been  solemnly  adjudged,  that  if 
a  '|)arty  sells  an  estate  without  ha?iog  title,  but  before  he 
is  called  upon  to  make  a  conveyance,  by  a  private  act  of 
parliament  gets  such  an  estate  as  will  enable  him  to  make 
a  title,  that  is  sufficient :  that  here  the  plaintiff  being 
enabled  to  make  a  title,  and  the  defendant  never  having 
applied  for  it,  he  should  not  be  allowed  to  set  up  against 
the  plaintiff  a  want  of  title,  though  the  power  of  making 
that  title  was  obtained  after  the  action  was  brought. 

But  if  the  vendor  cannot  verify  his  abstract  at  the  time 
appointed,  or  if  he  produce  a  defective  title,  and  the  pur- 
chaser bring  an  action  for  recovery  of  the  deposit,  the 
vendor  having  a  title  at  the  time  of  the  trial  will  not  avail 
him*  Thus,  in  Cornish  v.  Rowley  (m),  where  a  purchaser 
sought  to  recover  his  deposit,  it  appeared  that  the  ab- 
stract of  the  title  began  in  the  year  1 793,  and  after  reciting 
that  the  deeds  relating  to  the  estate  had  been  lost,  stated 
a  fine  and  non-claim.  Upon  inquiry,  it  was  found  that  the 
fact  of  the  deeds  having  been  lost  was  not  true.  The 
counsel  for  the  defendant  said  they  were  ready  to  make 
out  a  good  title.  Lord  Kenyon  said,  that  the  vendor 
must  be  prepared  to  make  out  a  good  title  on  the  day 
when  the  purchase  is  to  be  completed.  Indulgence,  he 
was  aware,  was  often  given  for  the  purpose  of  procuring 
probates  of  wills,  &c.  But  this  indulgence  was  voluntary 
on  the  part  of  the  intended  purchaser*  It  is  the  duty  of 
(^)the  seller  to  be  ready  to  verify  his  abstract  at  the  day 
on  which  it'  was  agreed  that  the  purchase  should  be  com- 
pleted. If  the  seller  deliver  an  abstract,  setting  forth  a 
defective  title,  the  plaintiff  may  object  to  it.  No  man  was 
ever  induced  to  take  a  title  like  the  present.  A  fine  and 
non-claim  are  good  splices  to  another  title,  but  they  will 
not  do  alone.  There  are  many  exceptions  in  the  statute 
in  favor  of  infants,  femes  covert,  &c.     As  a  good  title  was 

(m)  B.  R.  Midd.  Sitt.  after  M.  T.  40  Geo.  III.  ;«1  Selw.  N.  P.  160. 
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not  made  out  at  the  day  fixed,  he  should  direct  the  jury  to 
find  a  verdict  for  the  deposit,  with  interest  up  to  that  day. 
And  a  verdict  was  found  by  the  jury  accordingly. 

So,  in  Bartlett  v.  Tuchin(n),  assignees  of  a  bankrupt 
sold  an  estate,  and  no  time  was  fixed  for  completing  the 
purchase.  The  purchaser  upon  a  supposed  defect  of  title 
abandoned  the  contract ;  afterwards  the  commission  was 
superseded,  and  a  new  one  issued,  under  which  the  same 
assignees  were  chosen.  It  was  held  that  the  purchaser 
might  rescind  the  contract,  for  at  the  time  he  gave  notice 
of  his  abandonment  of  the  contract,  the  assignees  could 
not  make  out  a  good  title.  And  in  a  late  case(o),  the 
fects  were,  that  upon  a  sale  it  was  agreed  that  the  pur- 
chase-money should  be  paid  on  or  before  Lady-day  1803, 
on  having  a  good  title.  The  vendors  were  assignees  of 
a  bankrupt  who  claimed  under  a  will.  They  thought 
that  he  had  an  estate-tail  under  the  will,  and  that  there- 
fore they  could  make  a  title ;  but  under  the  devise  be 
only  took  for  life,  with  contingent  remainders  over.  The 
bankrupt,  however,  being  heir  at  law  of  the  testator,  could 
make  a  title  by  levying  a  fine,  and  was  willing  to  join ;  but 
these  facts  were  not  stated  in  the  abstract  delivered,  or 
communicated  to  the  purchaser  until  a  fortnight  before 
(*)the  assizes.  The  Court,  after  showing  that  the  bank- 
rupt took  only  an  estate  for  life  under  the  devise  to  him, 
said,  as  it  was  stated,  that  previous  to  the  time  fixed  for 
payment  of  the  money,  and  completion  of  the  purchase, 
or  indeed  till  near  the  time  of  trial,  no  information  was  giv- 
en to  the  purchaser  that  the  bankrupt  was  heir  at  law  of 
the  testator,  but  the  title  of  the  assignees  appeared  to  have 

(n)  1  Marsh.  683.     See  Goodwin  v.  Lightbody,  1  Dan.  163  ;  Koper 
V.  Coombes,  6  Barn.  &  Aid.  684. 

(o)  Seward  «.  Willock,  6  East,  198;  1   Smith's  Rep.  390,  S.  C. ; 
and  see  Radcliffe  t.  Warrington,  12  Yes.  jun.  326,  where  the  purchaser 
recovered  at  law. 
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been  delivered  in,  on  the  supposition  of  the  bankrapt 
being  tenant  in  tail,  they  thought  that  the  defendant  had 
failed  in  making  good  the  agreement  on  his  part ;  and 
that  thereupon  a  right  of  action  at  law  had  accrued  to  the 
plaintiff.  How  far  the  title  since  communicated  might  in 
another  course  of  proceeding  in  another  place,  render  the 
present  proceeding  abortive;  and  whether  the  plaintiff 
might  not  be  ultimately  compelled  to  fulfil  his  agreement, 
was  not  for  them  in  that  action  to  decide. 

In  an  early  case(p)  the  Court  of  Chancery  carried  this 
doctrine  very  far ;  for  at  the  time  of  the  articles  for  sale, 
or  even  when  the  decree  was  pronounced,  Lord  Stourton, 
the  vendor,  could  not  make  a  title,  the  reversion  in  fee 
being  in  the  Crown ;  and  yet  the  Court  indulged  him 
with  time  more  than  once  for  the  getting  in  the  title  from 
the  Crown,  which  could  not  be  effected  without  an  act  of 
parliament,  to  be  obtained  in  the  following  session :  how- 
ever, it  was  at  length  procured,  and  Sir  Thomas  Meers 
decreed  to  be  the  purchaser(I)  ;  and  even  at  this  day, 
although  the  Master  report  against  the  title,  yet  if  it  ap- 
pear that  the  seller  will  4iave  a  title  upon  getting  in  a  term, 
(*)or  procuring  letters  of  administration,  &c<  the  Court  will 
not  release  the  purchaser ;  but  will  put  the  vendor  under 
terms  to  complete  his  title  speedily(/?p).  Or  if  a  new  fact 
appear  which  enables  him  to  make  a  title  when  the  cause 
is  before  the  Court  on  further  directions,  the  contract  will 
be  enforced(9),  but  the  Court  will  not  extend  the  rule 

(p)  Lord  Stourton  v.  Sir  Thomas  Meers,  stated  in  2  P.  Wm3.  631  ; 
and  see  Sheffield  v.  Lord  Mulgrave,  2  Ves.  jun.  526  ;  Ormerod  v. 
Hardman,  5  Ves.  jun.  722. 

ipp)  Coffin  «.  Cooper,  14  Ves.  jun.  205. 

{q)  Esdaile  v,  Stephenson,  8  Aug.  1822,  MS.  supra^  p.  219. 

(I)  Note,  it  appears  that  Sir  Thomas  Meers  was  mortgagee  of  the 
estate ;  (see  Sir  Thomas  Meers  v.  Lord  Stourton,  1  P.  Wms.  46,)  and 
it  is  therefore  probable  that  at  the  time  he  entered  into  the  contract  he 
was  aware  of  the.  defects  in  the  title. 
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which  it  has  adopted  of  compelling  a  purchaser  to  take 
the  estate  where  a  title  is  not  made  till  after  the  contract, 
to  any  c^e  to  which  it  has  not  already  been  applied. 
Therefore  in  a  case  where  upon  a  creditor's  bill  filed  for 
sale  of  the  real  estate  of  a  trader,  the  usual  accounts 
were  decreed  and  a  sale  ordered,  and  the  estates  were 
acccMrdingly  sold ;  but  it  afterwards  appeared  that  the 
fact  of  the  trading  was  not  regularly  proved,  and  then  the 
cause  was  re-heard,  the  decree  upon  which  re-hearing  was 
also  open  to  objection ;  the  purchaser  under  the  decree 
was  upon  motion  relieved  from  his  purchase,  although 
the  parties  were  willing  to  take  steps  to  remove  the 
objections(r). 

And  where  a  purchaser  enters  into,  or  proceeds  in 
a  treaty,  after  he  is  acquainted  with  defects  in  the  title, 
and  knows  that  the  vendor's  ability  to  make  a  good  title 
depends  on  the  defects  being  cured,  he  will  be  held  to 
bis  bargain,  although  the  time  appointed  for  completing 
the  contract  is  expired  and  considerable  further  time  may 
be  required  to  make  a  good  title. 

Thus  in  a  case(^),  where  it  was  agreed  upon  a  pur- 
chase, that  it  should  be  completed  on  the  5th  April  1792, 
(*)it  appeared  that  the  purchaser  had  applied  for  an  ab- 
stract at  the  latter  end  of  January,  or  the  beginning  of 
February,  which  not  being  sent  to  him,  he,  after  the  ex- 
piration of  the  time  for  the  completion  of  the  purchase, 
applied  for  his  deposit,  saying,  that  he  should  not  proceed 
in  his  purchase.  About  the  21st  of  April,  an  abstract 
was  sent  him,  and  it  appeared  that  a  suit  in  Chancery 

(r)  Lechmere  v.  Brasier,  2  Jac.  &  Walk.  287 ;  Dalby  v.  Pullen, 
3  Sim.  29  ;  1  Rusa.  &  Myl.  296 ;  Coster  v.  Tumor,  1  Russ.  &  Myl. 
311. 

(9)  Pincke  v.  Curteis,  4  Bro.  C.  C.  329 ;  and  see  Smith  v.  Bumam, 
2  Anslr.  627 ;  and  Paine  v.  Meller,  6  Yes.  jun.  349  ;  Warde  v.  Jef- 
fery,  4  Price,  295 ;  see  Smith  v.  Sir  Thomas  Dolman,  6  Bro.  P.  C. 

291,  by  Tomlins. 
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miuit  be  determiaed  before  a  title  could  be  made,  upon 
which  he  again  declared  he  would  not  proceed  in  the  pur- 
chase, and  again  required,  his  deposit.  In  Trinity  term 
he  brought  an  action  for  his  deposit,  and,  on  the  6th  of 
November,  the  Uil  was  filed.  The  purchaser,  by  his  an- 
swer, stated  that  the  suit  was  still  depending,  and  that 
questions  of  law  had  arisen,  which  then  stood  for  argu- 
ment in  the  Court  of  King's  Bench. 

The  Lords  Commissioners  Ashhurst  and  Wilson  granted 
an  injunction,  which  was  continued  bj  Lord  Rosslyn,  who 
said,  in  these  contracts  (sales  bj  auction)  in  general,  the 
time  of  completing  the  contract  is  specified,  and  a  deposit 
is  paid ;  and  if  the  title  is  not  made  out  by  the  time,  the 
vendee  is  entitled  to  Jake  back  his  deposit.  But  in  this 
case  the  vendee  was  apprised  of  ike  title  depending  an  the 
ability  of  the  vendors  to  make  a  good  title j  wkidi  itself  de- 
pended on  ike  event  of  a  Chancery  suit,  and  was,  notwith- 
standing, willing  to  go  on  with  his  purchase ;  there  had 
been  a  communication  of  the  delay  of  the  suit,  and  the 
present  bill  was  filed  after  great  delay(l).  If  the  vendee 
had  called  for  his  deposit  at  the  end  of  the  time  limited 
for  completing  the  purchase,  and  insisted  he  would  not 
go  on  with  his  purchase,  the  Court  would  not  have 
compelled  him.  The  cause  was  afterwards  heard  befwe 
(*)the  Master  of  the  Rolls,  who  was  also  of  opinion,  that 
there  had  been  a  sufficient  communication  of  the  real 
state  of  the  delay,  and  that  the  purchaser  had  acquiesced 
in  it,  or  at  least  not  sufficiently  declared  his  dissent  to  go 
on  with  the  purchase ;  and  therefore  it  was  referred  to 
the  Master  to  inquire  as  to  the  title. 

So  in  Seton  v.  Slade(^),  it  appeared  that  the  purchaser 

(/)  7  Ves.  jun.  266.     See  Wood  v.  Bernal,  19  Ves.  220. 


(I)  The  judgment  shows  the  true  ground  of  the  decree  ;  but  accord- 
"Dg  to  the  state  of  facts  in  the  report,  the  case  was  similar  to  that  of 
Lloyd  V,  Collet,  stated,  supra^  p.  424. 
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was  aware  of  .the  ol^ections  to  the  title  at  the  time  he 
purchased  the  estate,  and  afterwards  accepted  the  abstract 
within  a  few  days  of  the  time  appointed  for  completing 
the  contract.  He  had,  however,  previously  declared,  that 
if  the  title  was  not  made  out  by  the  time,  he  would  relin- 
quish the  contract ;  and  the  day  after  the  time  appointed 
he  actually  applied  for  his  deposit,  alleging  that  the  ab- 
stract, so  far  from  showing  a  right  in  the  vendor  to  convey^ 
stated  merely  a  contract  for  the  purchase  by  him,  without 
noticing  a  suit  in  Chancery.  But  the  purchaser  having 
been  aware  of  the  objections  to  the  title,  and  having 
afterwards  received  the  abstract,  a  specific  performance 
was  decreed. 

Again(u),  where  personal  representatives  of  a  trustee 
supposing  erroneously  they  had  power  to  sell,  entered  in- 
to a  contract  for  sale,  and  when  the  mistake  was  discover- 
ed, the  purchaser  was  apprised  that  the  sellers  would  take 
the  necessary  steps  to  make  a  title,  which  they  did,  but 
before  they  were  completed,  the  purchaser  brought  an 
action  for  his  deposit,  which  he  recovered,  and  then  the 
others  filed  a  bill  for  a  specific  performance ;  it  was  held 
that  the  purchaser,  if  he  had  thought  fit,  might  have 
declined  the  contract  as  soon  as  he  discovered  that  the 
plaintiffs  had  no  title,  and  he  was  not  bound  to  wait  until 
they  had  acquired  a  title ;  but  he  not  having  taken  that 
(*)course,  it  was  enough  that  at  the  hearing  a  good  title 
could  be  made. 

Although  a  treaty  may  have  lain  dormant  for  some 
time,  yet  if  the  contract  is  not  abandoned,  a  performance 
will  be  decreed  in  specie. 

Thus  in  a  case(a;)  where,  upon  objections  to  a  title,  the 
treaty  had  proceeded  for  about  two  years,  when  the  ven- 

(u)  Hoggart  v.  Scott,  1  Russ.  &  Myl.  293. 

{x)  Marquis  of  Hertford  v,  Boore,  5  Yes.  jun.  719.  See  Milward 
V.  Earl  of  Thanet,  5  Yes.  jun.  720,  d.  (6). 
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must  be  determined  before  a  title  could  be  made,  upon 
which  be  again  declared  he  would  not  proceed  in  the  pur- 
chase, and  again  required,  his  deposit.  In  Trinity  term 
he  brought  an  action  for  his  deposit,  and,  on  the  6th  of 
NoFember,  the  bill  was  filed.  The  purchaser,  by  his  an- 
swer, stated  that  the  suit  was  still  depending,  and  that 
questions  of  law  had  arisen,  which  then  stood  for  argu- 
ment in  the  Court  of  King's  Bench. 

The  Lords  Commissioners  Ashhurst  and  Wilson  granted 
an  injunction,  which  was  continued  by  Lord  Rosslyn,  who 
said,  in  these  contracts  (sales  by  auction)  in  general,  the 
time  of  completing  the  contract  is  specified,  and  a  deposit 
is  paid ;  and  if  the  title  is  not  made  out  by  the  time,  the 
vendee  is  entitled  to  take  back  his  deposit.  But  in  this 
case  the  vendee  was  apprised  of  ike  title  depending  on  the 
ability  of  the  vendors  to  make  a  good  title^  which  itself  de- 
pended on  the  event  of  a  Chancery  suit,  and  was,  notwith- 
standing, willing  to  go  on  with  his  purchase ;  there  had 
been  a  communication  of  the  delay  of  the  suit,  and  the 
present  bill  was  fled  after  great  delay(l).  If  the  vendee 
had  called  for  his  deposit  at  the  end  of  the  time  limited 
for  completing  the  purchase,  and  insisted  he  would  not 
go  on  with  his  purchase,  the  Court  would  not  have 
compelled  him.  The  cause  was  afterwards  heard  before 
(*)the  Master  of  the  Rolls,  who  was  also  of  opinion,  that 
there  had  been  a  sufficient  communication  of  the  real 
state  of  the  delay,  and  that  the  purchaser  had  acquiesced 
in  it,  or  at  least  not  sufficiently  declared  his  dissent  to  go 
on  with  the  purchase ;  and  therefore  it  was  referred  to 
the  Master  to  inquire  as  to  the  title. 

So  in  Seton  v.  Slade(0,  it  appeared  that  the  purchaser 

(/)  7  Ves.  jun.  265.     See  Wood  v.  Bernal,  19  Ves.  220. 


(I)  The  judgniont  shows  the  true  ground  of  the  decree ;  but  accord- 
iog  to  the  state  of  facts  in  the  report,  the  case  was  similar  to  that  of 
Lloyd  o.  Collet,  stated,  supra^  p.  424. 

(*436) 


TO  COMnJSTE  THE  COONTBACT.  gAQ 

was  aware  of  •the  olgections  to  the  title  at  the  time  he 
purchased  the  estate,  and  afterwards  accepted  the  abstract 
within  a  few  days  of  the  time  appointed  for  completing 
the  contract.  He  had,  however,  previously  declared,  that 
if  the  title  was  not  made  out  by  the  time,  he  would  relin- 
quish the  contract ;  and  the  day  after  the  time  appointed 
he  actually  applied  for  his  deposit,  alleging  that  the  ab- 
stract, so  far  from  showing  a  right  in  the  vendor  to  convey, 
stated  merely  a  contract  for  the  purchase  by  him,  without 
noticing  a  suit  in  Chancery.  But  the  purchaser  having 
been  aware  of  the  objections  to  the  title,  and  having 
afterwards  received  the  abstract,  a  specific  performance 
was  decreed. 

AgaiD(u),  where  personal  representatives  of  a  trustee 
supposing  erroneously  they  had  power  to  sell,  entered  in- 
to a  contract  for  sale,  and  when  the  mistake  was  discover- 
ed, the  purchaser  was  apprised  that  the  sellers  would  take 
the  necessary  steps  to  make  a  title,  which  they  did,  but 
before  they  were  completed,  the  purchaser  brought  an 
action  for  his  deposit,  which  he  recovered,  and  then  the 
others  filed  a  bill  for  a  specific  performance ;  it  was  held 
that  the  purchaser,  if  he  had  thought  fit,  might  have 
declined  the  contract  as  soon  as  he  discovered  that  the 
plaintiffs  had  no  title,  and  he  was  not  bound  to  wait  until 
they  had  acquired  a  title  ;  but  he  not  having  taken  that 
(*)course,  it  was  enough  that  at  the  hearing  a  good  title 
could  be  made. 

Although  a  treaty  may  have  lain  dormant  for  some 
time,  yet  if  the  contract  is  not  abandoned,  a  performance 
will  be  decreed  in  specie. 

Thus  in  a  case(a;)  where,  upon  objections  to  a  title,  the 
treaty  had  proceeded  for  about  two  years,  when  the  ven- 

(u)  Hoggart  v.  Scott,  1  Russ.  &  Myl.  293. 

{x)  Marquis  of  Hertford  v.  Boore,  5  Yes.  jun.  719.  See  Milward 
V.  Earl  of  Thanet,  5  Yes.  juQ.  720,  d.  (6). 
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dor's  solicitor  wrote,  calling  for  a  distinct  answer,  saying, 
that  otherwise  he  must  be  under  the  necessity  of  filing 
a  bill.  No  answer  was  returned  to  the  letter,  nor  was 
any  notice  given  that  the  purchaser  considered  the  con- 
tract as  abandoned ;  neither  had  he  brought  any  action 
for  the  deposit.  The  bill  was  filed  after  a  delay  of  about 
fourteen  mooths,  and  the  defendant  resisted  a  specific  per- 
formance on  the  ground  of  delay,  by  which,  he  stated,  he 
had  suffered  material  inconvenience,  having  purchased 
the  place  as  his  residence,  and  that  he  was  induced  to 
consider  the  contract  as  abandoned.  A  specific  perform- 
ance was  however  decreed. 

But  if  a  purchaser  object  to  the  title,  and  declare  he 
will  not  complete  the  contract,  and  the  vendor  acquiesce 
in  this  declaration,  he  cannot  afterwards  clear  up  the  ob- 
jections to  his  title,  and  compel  the  purchaser  to  perform 
the  agreement.  This  was  decided  in  the  case  of  Guest  v. 
Homfray(y).  The  purchaser  took  objections  to  the  title, 
and  was  informed  that  no  better  title  could  be  made ; 
whereupon  he  said,  he  would  not  proceed  in  the  pur- 
chase, and  afterwards  returned  the  abstract,  at  the  desire 
of  the  vendor,  at  the  same  time  acquainting  him  (the 
vendor)  that  he  (the  purchaser)  still  considered  the  con- 
tract was  at  an  end.  In  about  eight  months  after  this 
the  abstract  was  returned,  with  the  objections  answered, 
(*)and  the  bill  was  filed  upon  the  defendant  refiising  to 
complete  the  contract.  But  the  bill  was  dismissed,  al- 
though it  was  clear  that  the  purchaser  had  almost  all  the 
time  wished  to  be  off  the  bargain.  Lord  Alvanley,  then 
Master  of  the  Rolls,  said,  they  should  have  cautioned  the 
purchaser,  and  told  him  they  were  going  on  to,  make  out 
a  title.  If  they  had  done  all  that,  and  shown  a  probable 
ground  to  the  purchaser  that  they  might  make  a  good 

(y)  5  Ves.  jun.  818. 
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title,  Lord  Alvanley  said,   he  should  perhaps  not  have 
thought  a  year  too  long. 

In  Watson  t;.  Reid(z),  the  contract  was  in  June  1826. 
An  abstract  was  delivered,  and  a  correspondence  took 
place  with  respect  to  the  title.  On  the  7th  April  1 827 
the  purchaser  gave  notice  that  he  objected  to  the  title, 
and  abandoned  the  contract;  and  on  the  1st  May  he 
demanded  a  return  of  the  deposit.  The  seller  refused  to 
return  it ;  and  on  the  25th  April  1 828  filed  a  bill  for  a 
specific  performance,  and  the  Master  of  the  Rolls  dis- 
missed it  with  costs,  upon  the  ground  of  unreasonable 
delay  in  filing  it. 

Where  circumstances  are  such  that  the  purchase-money 
cannot  be  paid  for  a  length  of  time,  as  if  the  purchaser 
die,  or  become  bankrupt  before  the  contract  be  carried 
into  effect,  and  his  executors,  or  assignees,  are  not  able 
to  get  in  the  assets  or  effects,  the  vendor  is  entitled  to 
require  the  contract  to  be  rescinded,  and  be  will  be  al- 
lowed his  costs(a)  ;  or  he  may  demand  a  specific  per- 
formance ;  and  if  the  defendants  are  unable  or  unwilling 
to  perform  the  contract,  that  the  estates  may  be  resold ; 
and  if  the  purchase-money  arising  by  the  resale,  together 
with  the  deposit,  shall  not  amount  to  the  purchase-money, 
(*)that  the  defendant  may  pay  the  deficiency. — A  bill  for 
the  latter  purposes  was  filed  by  a  vendor  against  the 
assignees  of  a  bankrupt,  and  a  decree  was  made  for  re- 
sale. The  deficiency  upon  that  resale  was  5,016/. ;  and 
the  cause  coming  on  for  further  directions,  Lord  Rosslyn 
directed  that  sum  to  be  proved  under  the  commission ; 
saying,  the  whole  purchase-money  was  the  debt,  and  the 
vendor  had  a  lien  on  the  estate(6) ;  which  proving  by 

(:::)  1  Russ.  &  Myl.  236. 

(a)  Mackrethv.  Marlar,  1  Cox,  259;  Cox's  ii.(l)  to  2P.  Wms.  67; 
Whittaker  v.  Whittaker,  4  Bro.  C.  C.  31.  See  Sir  James  Lowther  v. 
Lad  J  Andover,  1  Bro.  C.  C.  396 ;  Dickenson  v.  Heron,  tn/ra,  ch.  10. 

(b)  Vide  aupra^  ciu  1. 
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the  resale  deficient,  the  residue  was  to  be  proved  under 
the  commission(c). 

In  Wright  v.  Wellesley(rf),  upon  a  sale  it  was  agreed 
that  part  of  the  purchase-money  should  be  secured  by 
mortgage.  There  was  a  decree  for  a  specific  perform- 
ance, and  a  conveyance  and  mortgage  were  directed  to 
be  executed,  and  further  directions  were  reserved.  The 
Master  made  his  report,  by  which  it  appeared  that  the 
purchaser  had  made  default  in  bringing  in  the  proper 
deeds,  and  he  found  what  was  due,  which  was  regularly 
demanded,  but  not  paid.  The  plaintiff,  the  seller,  pre* 
sented  a  petition,  which  came  on  with  the  further  direc- 
tions, praying  the  sale  of  the  property,  in  consequence 
of  the  purchaser's  default.  It  was  objected  that  this 
could  not  be  done ;  and  that  at  all  events  a  supplemental 
bill  was  necessary ;  but  the  Vice-Chancellor  made  the 
order  as  prayed  for :  as  the  defendant  had  evaded  the 
decree  of  the  Court,  he  would  give  the  relief  required  by 
the  new  state  of  circumstances,  and  he  thought  that  the 
petition  was  regularly  presented. 

In  a  late  case,  where  an  estate  was  sold  by  auction,  in 
order  to  pay  off  incumbrances,  under  the  usual  conditions, 
and  the  purchase  was  to  be  completed  on  the  25th  of 
March  1805,  the  estate  was  sold  for  123,000/.  and  the 
(*)purchaser  paid  only  4,000/.  as  a  deposit,  when  he  ought 
to  have  paid  24,000/.  A  short  time  previously  to  Lady- 
day  he  wrote  a  letter  to  the  vendors,  acknowledging  his 
inability  to  pay,  and  requesting  them  to  join  in  a  resale, 
offering  to  pay  any  loss  by  the  second  sale.  This  they 
refused ;  and  he  not  having  the  money  ready,  on  the 
27th  of  March  1 805,  filed  a  bill  for  a  specific  perform* 
ance,  evidently  to  gain  time.  The  vendors  filed  a  cross- 
bill ;  and  afterwards  the  purchaser  became  a  bankrupt, 

(c)  Bowles  V.  Rogers,  6  Yes.  jun.  95.  n. 

(d)  V.  C.  26  Feb.  1833.  MS. 
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when  the  causes  were  revived.  The  expenses  oj  the 
vendors,  in  payment  of  the  auction-duty,  &c.  were  very 
considerable.  The  cross  cause  came  on  first ;  the  assignees 
of  course  could  not  bind  themselves  to  pay  the  money ; 
and  the  contract  was  decreed  to  be  delivered  up  and  can- 
celled, so  that  the  vendors  became  entitled  to  the  4,000/. 
deposit(c). 


We  are  now  to  consider  whether  equity  will  permit  the 
parties  to  make  time  the  essence  of  the  contract. 

In  Williams  v.  Thompson  or  Bonharo(/),  the  bill  was 
to  carry  into  execution  the  trusts  of  a  will,  and  for  a  spe- 
cific performance  of  an  agreement  by  Bonham,  to  purr 
chase  a  real  estate  of  the  defendants.  By  the  agreement, 
dated  the  9th  of  July  1778Jt  was  particularly  expressed, 
^^  that  in  case  a  good  title  to  the  premises,  discharged 
from  all  claims  and  demands  whatsoever,  should  not  be 
made  out  to  the  satisfaction  of  Bonham  within  three 
years  from  the  date  thereof,  the  agreement  thereby  made, 
so  far  as  concerned  the  purchase  of  the  premises  (for 
the  agreement  contained  other  stipulations),  should  from 
thenceforth  become  void."  The  defendant  was  always 
ready  to  have  completed  his  purchase,  but  the  trustees 
(*)under  the  will  were  incapable  of  making  out  a  title 
without  the  aid  of  equity,  and  for  that  purpose  the  bill  in 
question  was  filed  in  February  1781.  The  cause  came 
to  a  hearing  on  the  29th  of  June  1782,  when  the  defend- 
ant (Bonham)  insisted,  that  the  title  not  having  been 
made  out  at  the  time  mentioned  in  the  agreement,  he  was 
discharged  from  his  purchase.  But  Lord  Thurlow  was 
of  opinion,  that  the  time  fixed  by  the  articles  for  making 
a  title  to  the  defendant  was  only  formal,  and  not  of  the 
essence  of  the  agreement ;  and,  as  appears  by  the  Regis* 

(e)  Steadman  v.  Lord  Galloway,  et  i  contra^  Rolls,  9th  Feb.  1808^ 
if)  4  Bro.  C.  C.  331,  cited;  Newl.  Oontr.  238,  stated.     See  the 
case  in  Reg.  Lib.  B.  1781,  fol.  664. 
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trar's  book,  he  declared,  that  the  three  years  being  expir- 
ed was  not  a  sufficient  objection  to  the  agreement  being 
performed. 

This  case  depends  so  much  on  its  own  complicated 
circumstances,  as  scarcely  to  admit  of  being  cited  as  an 
authority  which  should  rule  any  other  case.  I  find,  from 
the  Registrar's  book,  that  it  was  impossible  to  make  a 
title  without  a  decree.  The  agreement,  which  was  very 
long  and  special,  stated  all  the  facts ;  and  it  was  expressly 
stipulated,  that  the  trustees  should  use  their  utmost  en- 
deavors to  obtain  a  decree,  and  the  purchaser  was  im- 
mediately let  into  possession.  Now  the  bill  was  filed  be- 
fore the  exphration  of  the  three  years,  no  laches  was  imput- 
ed to  the  trustees,  and  it  did  not  appear  that  the  pur- 
chaser had  sustained  any  loss,  or  been  put  to  any  inconve- 
nience. It  would  therefore  have  been  a  strong  measure 
to  hold,  that  the  time  was  of  the  essence  of  the  contract. 
The  purchaser  entered  into  the  contract  with  full  know- 
ledge of  all  the  obstacles  in  the  way  of  making  a  title ; 
and  unless  the  purchase  was  completed,  there  was  no 
mode  of  indemnifying  the  trustees  for  the  expense  incur- 
red by  the  Chancery  suit. 

In  the  case  of  Gregson  v.  Riddle(^),  which  was  also 
(*)before  Lord  Thurlow,  the  agreement  was  for  a  partic- 
ular day ;  with  a  proviso,  that  in  case  the  title  should  not 
be  approved  in  two  months,  the  agreement  was  to  be  void 
and  of  no  effect.  There  was  an  outstanding  legal  estate, 
which  could  not  be  got  in  by  that  time.  A  bill  was  filed 
for  a  specific  performance.  The  defendant  resisting,  a 
reference  was  directed,  to  see  whether  a  good  title  could 
be  made ;  Lord  Loughborough,  then  Lord  Commissioner, 
expressing  an  opinion  that  the  terms  of  the  agreement 
were  complied  with(l).     The  report  was  in  favor  of  the 

(g)  7  VeF.  jun.  268,  cited. 


(I)  The  stipulation  was,  that  in  case  the  title  should  not  be  approved 
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title*  The  cause  coming  on  before  Lord  Thurlow,  the 
performance  was  still  resisted.  Lord  Thurlow  said,  it  had 
been  often  attempted  to  get  rid  of  agreements  upon  this 
ground,  but  never  with  success.  The  utmost  extent  was 
to  hold  it  evidence  of  a  waver  of  the  agreement ;  but  it 
never  was  held  to  make  it  void.  Mr.  Mansfield,  for  the 
defendant,  said,  the  intention  was  clearly  to  make  it  void; 
and  that  it  would  be  necessary  to  insert  a  clause,  that  not- 
withstanding the  decision  of  the  Court  of  Chancery,  it 
should  be  void.  Lord  Thurlow  said,  such  a  clause  might 
be  inserted ;  and  the  parties  would  be  just  as  forward  as 
they  were  then. 

On  this  dictum  it  must  be  remarked,  that  the  case  did 
not  call  for  it,  as  the  agreement  appears  to  have  been 
substantially  performed  within  the  time.  And  it  is  said, 
that  in  Potts  i?»  Webb,  before  Lord  Thurlow,  it  being  part 
of  the  terms  that  the  purchase  should  be  completed  by 
a  certain  time,  his  Lordship  thought  that  a  good  reason 
for  not  decreeing  a  specific  performance(/t).  At  the  same 
(*)time  it  must  be  admitted,  that  Lord  Thurlow  entertain- 
ed a  floating  opinion,  that  time  could  not  in  general  be 
made  of  the  essence  of  the  contract.  It  does  not  appear, 
however,  that  any  case  ever  came  before  him  in  which  he 
was  called  upon  to  decide  the  point,  and  his  opinion  has 
not  been  followed  in  subsequent  cases. 

For  in  Lloyd  v.  Collet(t),  in  which  the  case  of  Greg- 
son  V.  Riddle  was  cited.  Lord  Chancellor  Loughborough 
said,  the  conduct  of  the  parties,  inevitable  accident,  &c. 
might  induce  the  Court  to  relieve ;  but  it  was  a  different 

ih)  4  Bro.  C.  C.  330,  cited. 

(i)  4  Bro.  C.  C.  469 ;  4  Yes.  jun.  689  ;  note  stated  «tij>ra. 

J  -ri»-— I  -  ■  llM.n-L-.-rri  ,  t      - 1  -  -  ■■  .  ■-_  -l  '^ 

of  by  the  purchaser's  counsel  within  two  months,  the  articles  should  be 
▼Old.  The  difficulty  upon  the  title  arose  upon  a  settlement  ndiich  the 
seller  iasisted  was  voluntary,  and  not  upon  a  mere  outstanding  legal 
estate.  The  setter  insisted  upon  being  at  liberty  to  rescind  the  con- 
tract, under  the  clause  in  the  articles. 
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thing  to  say  the  appointment  of  a  day  was  to  have  no 
effect  at  all,  and  that  it  was  not  in  the  power  of  the  parties 
to  contract,  that  if  the  agreement  was  not  executed  at 
a  particular  time,  the  parties  should  be  at  liberty  to 
rescind  it. 

And  in  the  late  case  of  Seton  v.  Slade(A:),  Lord  Eldon 
said,  he  inclined  much  to  think,  notwithstanding  whai 
was  said  in  Gregson  v.  Riddle,  that  time  may  be  made 
the  essence  of  the  contract(239). 

The  case  under  consideration  has  been  assimilated  to  a 
mortgage,  where,  although  the  parties  may  have  expressly 
stipulated,  that  if  the  money  be  not  paid  at  a  particular 
time,  the  mortgagor  shall  be  foreclosed,  yet  equity  will 
permit  him  to  redeem,  in  the  same  manner  as  if  no  such 
stipulation  had  been  entered  into.  There  does  not  appear 
to  be  any  analogy  between  the  cases*  In  a  mortgage  such 
a  declaration  is  inserted  by  the '  mortgagee  for  his  own 
advantage ;  but  as  the  land  is  merely  a  security  for  the 
debt,  equity  rightly  considers  that  a  mortgagee  ought  only 
to  require  his  principal  and  interest,  and  not  to  obtain 
(*)the  estate  itself,  by  taking  advantage  of  the  necessities 
of  the  mortgagor.  Once  a  mortgage  and  always  a  mort- 
gage, has  therefore  become  a  maxim ;  and  under  this  axiom 
equity  is  indeed  administered ;  the  parties  being  put  in 
possession  of  their  respective  rights  without  detriment  to 
each  other.  The  same  reasoning  seems  to  apply  to  relief 
against  a  penalty.  But  in  an  agreement  for  sale  of  an 
estate,  where  it  is  expressly  declared  that  the  contract 
shall  be  void  if  a  title  cannot  be  made  by  a  stated  time, 
the  parties  themselves  have  mutually  fixed  upon  a  time  ; 
the  bona  fdes  of  such  a  transaction  seems  to  be  a  bar  to 

(Je)  7  Yes.  jun.  265 ;  and  see  Lewis  v.  Lord  Lechmere,  10  Jifod. 
503.  See  also  3  Yes.  jun.  693  ;  12  Yes.  jun.  333  ;  13  Yes.  jun.  289 ; 
2  Mer.  140  ;  Levy  v.  Lindo,  3  Mer.  81  ;  Ward  «.  Jeffery,  4  Price,  294. 

(239)  See  Benedict  v.  Lynchy  1  Johns.  Ch.  Rep.  374. 

(*444) 


TO  COMPLETE  THE  CONTRACT.  5|7 

the  interference  of  a  court  of  equity ;  and  if  the  contract 
be  vacated  by  virtue  of  the  agreement,  the  parties  will  still 
be  in  the  possession  of  their  respective  rights.  We  may 
therefore,  perhaps,  venture  to  assert,  that  if  it  clearly 
appear  to  be  the  intention  of  the  parties  to  an  agreement, 
that  time  shall  be  deemed  of  the  essence  of  the  contract, 
it  must  be  so  considered  in  equity(/).  In  the  late  case  of 
Hudson  V.  Bartram(»i),  the  Vice-Chancellor  (Sir  John 
Leach)  said,  that  the  principle  was  admitted  now  that 
time  may  be  made  of  the  essence  of  the  contract.  Why 
are  not  parties  to  insert  such  a  stipulation  in  their  con- 
tract ?  It  is  difficult  to  understand  how  the  doubt  arose, 
but  it  is  now  at  an  end ;  and  in  the  later  case  of  Williams 
V.  Edwards,  where  it  was  stipulated  by  the  contract  that 
if  the  counsel  of  the  purchaser  should  be  of  opinion  that 
a  marketable  title  could  not  be  made  by  the  time  thereby 
appointed  for  the  completion  of  the  purchase,  the  agree- 
ment should  be  void,  and  delivered  up  to  be  cancelled. 
The  counsel  of  the  purchaser  was  of  opinion  that  the 
seller  was  only  tenant  for  life  of  certain  shares  of  the 
estate,  and  a  bill  filed  by  the  purchaser  for  a  specfic  per- 
formance, (*)with  a  compensation,  was  dismissed  with 
cost8(n). 


It  remains  to  observe,  that  where  no  time  is  limited  for 
the  performance  of  the  agreement,  the  cases  considered 
under  the  first  division  in  this  chapter  will  assist  the  stu- 
dent in  forming  a  judgment  in  what  instances  equity  will 
assist  a  party^-who  has  been  guilty  of  latches,  although 
every  case  of  this  nature  must  in  a  great  measure  depend 
upon  its  own  particular  circumstances.  The  cases  classed 
under  the  second  division  apply,  however,  with  greater 

(l)  See  Appendix,  No.  6. 

(m)   12  Dec.  1818,  MS. ;  S.  C.  3  Madd.  440;  and  see  Boehm  v. 
Wood,  1  Jac.  &  Walk.  419. 

(ti)  Williams  v.  Ednrards,  2  Sim.  78. 
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force  to  cases  where  do  time  is  limited  than  to  those  where 
a  day  is  fixed,  for  in  the  former  cases,  the  Court  has  not 
to  struggle  against  an  express  stipulation  of  the  parties. 

A  case  came  before  the  Lords  Commissioners  in  1792(o), 
where  no  time  was  limited  for  performing  the  agreement 
The  plaintiff  was  one  of  two  devisees  in  trust  to  sell,  and 
pay  debts,  and  had  alone  sold  the  estate(I),  and  entered 
into  articles  with  the  defendant.  The  co-trustee  afterwards 
refused  to  join ;  and  there  was  a  mortgagee  who  refused  to 
be  paid  off.  Neither  of  these  circumstances  was  disclosed 
to  the  purchaser,  and  upon  this  delay  in  the  title  he  pro- 
ceeded to  bring  hb  action  against  the  vendor  for  a  breach 
of  the  agreement.  The  plaintiff  brought  his  bill  to 
compel  a  specific  performance,  and  to  have  the  co-trustee 
join  ;  and  the  mortgage  redeemed,  and  to  stay  the  action. 
The  defendant  suffered  an  injunction  to  go  against  him  f(v 
want  of  an  answer ;  and  having  afterwards  answered, 
a  motion  was  made  to  dissolve  the  injunction ;  and  the 
(*)cause  shown  by  the  plaintiff  was,  the  possibility  of  mak- 
ing a  good  title  by  this  very  suit.  The  Court  held  the 
purchaser  bound,  and  continued  the  injunction. 

In  this  case  it  appears  from  the  Registrar's  book,  that 
the  purchaser  insisted  on  his  purchase,  and  that  the  in- 
junction should  be  dissolved  ;  which  was  certainly  a  very 
important  feature  in  the  cause.  It  was  not  the  case  of  a 
man  merely  seeking  to  recover  his  deposit.  It  must,  how- 
ever, be  repeated,  that  it  is  impossible  to  lay  down  any 
general  rule  applicable  to  cases  where  no  time  is  appoint- 
ed for  performing  the  agreement.  Indeed,  throughout 
this  chapter,  it  has  been  found  impossible  to  treat  the  sub- 
ject of  it  in  an  elementary  manner. 

(0)  Tyrer  v.  Artingstall,  Newl.  Contr.  236.  See  the  case  in  Reg. 
Lib.  B.  1792,  fo.  28,  nom.  Tyrer  e.  Bailey. 

(1)  The  estate  was  sold  by  auction  with  ike  concurrence  of  the  other 
trustee.    The  plaintifft  however,  alone  aigned  the  agreement 
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(*)CHAPTER  IX. 


OF  THE  ABSTRACT  AND  CONVEYANCE:  THE  ASSIGNMENTS 
OF  TERMS,  ATTESTED  COPIES  AND  COVENANTS  FOR 
TITLE,  TO  WHICH  A  PURCHASER  IS  ENTITLED  :  OF 
SEARCHING  FOR  INCUMBRANCES  :  AND  OF  RELIEF  IN 
RESPECT  OF  INCUMBRANCES. 


SECTION  I. 


Of  tlie  Abstract  and  Conveyance t 


The  vendor  must  at  his  own  expense  furnish  the  pur- 
chaser with  an  abstract  of  his  niuninients(I),  and  deduce 
a  clear  title  to  the  estate.  The  abstract  ought  to  mention 
every  incumbrance  whatever  affecting  the  estate,  and 
should,  therefore,  contain  an  account  of  every  judgment 
by  which  it  is  affected(a)  ;  but  equity  considers  it  com- 
plete whenever  it  appears,  that  upon  certain  acts  done, 
the  legal  and  equitable  estates  will  be  in  the  purchaser ; 
which  may  be  long  before  the  title  can  be  compIeted(&}. 
Although  the  estate  is  sold  free  from  incumbrances,  and 
the  abstract  shows  an  amount  of  incumbrance  exceeding 

(a)  Richards  o.  Barton,  1  Esp.  Ca.  268. 

(6)  See  8  Yes.  jun.  436  ;  and  1  Jac.  &  Walk.  421. 


(I)  Formerly  the  title-deeds  themselves  were  delivered  to  the  pur- 
ehaser,  and  his  solicitor  prepared  the  abstract  at  his  expense ;  and  the 
abstract  was  compared  widi  the  title  deeds  by  the  counsel  before  whom 
it  was  laid.    See  Temple  v.  Brown,  6  Taunt  60. 

(♦447) 


520 


OF  THE  CONVETAKCE. 


the  purchase-money,  yet  it  must  be  considered  that  the 
seller  can  make  a  good  title(c).  This  rule  is  properly 
(*)confined  to  cases  where  the  seller,  and  persons  who  are 
trustees  for  him,  can  make  a  title ;  for  if  the  concurrence 
of  a  stranger  is  necessary,  and  he  is  not  bound  to  join, 
the  abstract  cannot  be  deemed  perfect  until  it  shows  that 
he  has  given  perfection  to  the  th\e(d). 

The  abstract  is  delivered  for-  the  following  purposes  : 
1  St,  That  the  purchaser  may  see  whether  the  title  is  such 
as  he  will  accept.  He  has  also  a  right  to  it  after  he  has 
taken  an  opinion,  in  order  to  take  another  opinion  in  case 
he  is  not  satisfied  with  that,  and  for  the  purpose  of  taking 
further  objections,  and  of  further  considering  the  title.  He 
must  have  it  too  for  another  purpose,  to  assist  him  in  pre- 
paring his  cpnyeyance,  that  he  may  see  who  must  be  made 
parties,  what  form  of  conveyance  is  expedient,  what  par- 
cels are  to  be  inserted,  and  the  like(6).  As  to  the  general 
property  in  the  abstract,  it  is  hard  to  say  who  may 
have  it ;  while  the  contract  is  open,  it  is  neither  in  the 
vendor  nor  in  the  vendee  absolutely ;  but  if  the  sale  goes 
on,  it  is  the  property  of  the  vendee  ;  if  the  sale  is  broken 
off,  it  is  th#  property  of  the  vendor.  In  the  mean  time 
the  vendee  has  a  temporary  property,  and  a  right  to  keep 
it,  even  if  the  title  be  rejected,  until  the  dispute  be  finally 
setded,  for  his  own  justification,  in  order  to  show  on  what 
ground  he  did  reject  the  title(/).  If  the  purchase  go  off, 
not  only  is  the  abstract  to  be  returned,  but  no  copy  to 
be  kept,  lest  it  should  be  used  for  a  mischievous  pur- 
pose (^)  ;  and  although  the  purchaser  pays  for  the  opi- 

(<?)  Townsend  v.  Champeraown,  1  You.  &  Jerv.  449. 

(d)  Lewin  v.  Ouest,  1  Russ.  325. 

(e)  See  2  Taunt.  276,  per  Mansfield,  C.  J. 
(/)  2  Taunt.  278,  per  Chambre,  J. 

{g)  2  Taunt.  277,  per  Lawrence,  J. 
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nion,  yet,  for  the  same  reason,  that  ought,  it  should  seem, 
to  be  returned  with  the  abstract(/t). 

In  a  case  where  the  purchaser  returned  the  abstract  to 
(*)the  seller,  to  answer  the  queries  and  opinion  of  counsel, 
it  was  held,  that  he  (the  purchaser)  might  maintain  tro- 
ver against  the  seller  for  the  abstract,  although  the  seller 
himself  might  ultimately  be  entitled  to  the  abstract.  The 
temporary  property  of  the  purchaser  in  the  abstract  was 
sufficient  to  enable  him  to  maintain  the  action(t). 

The  seller  is  bound  to  produce  the  deeds,  in  order  that 
the  abstract  may  be  examined  with  them,  although  they 
are  not  in  his  possession,  and  the  purchaser  is  not  to  be 
entitled  to  the  custody  of  them.  But,  if  they  are  in  the 
possession  of  a  third  person,  the  purchaser's  solicitor,  it 
seems,  must  send  to  the  place  where  the  deeds  are,  in 
order  to  examine  them  with  the  abstract,  and  the  seller 
must  pay  the  expense  of  the  journey  (/)(!). 

The  strict  rule  seems  to  be,  that  the  vendor  must  pro- 
cure the  fee  to  be  vested  either  in  himself,  or  a  trustee 
for  him ;  and  that  a  purchaser  is  not  compellable  to  bear 
the  expense  of  a  long  conveyance,  on  account  of  the  legal 

(h)  See  and  consider  2  Taont.  270,  pn*  Mans  field*  C.  J. 
(t)  Roberts  v.  Wyatt,  2  Taunt.  26& 
(;)  Sharp  v.  Page,  Rolls,  1815,  MS. 


(I)  Sale  by  assignees  of  a  bankrupt.  A  settlement  of  1763  was  in 
the  possession  of  a  former  purchaser,  and  there  was  only  a  covenant  to 
produce  a  copy  of  it«  A  bill  was  filed  by  the  assignees  for  a  specific 
performance.  The  purchaser  was  informed  that  the  settlement  was  in 
the  possession  of  a  gentleman  in  the  country,  and  might  be  seen  there. 
He  was  ready  to  covenant  to  produce  it.  The  purchaser  submitted  to 
the  Master  that  it  was- the  duty  of  the  sellers  to  produce  the  deeds  ^. 
stated  in  the  abstract  before  the  Master,  or  to  the  purchaser's  solicitor 
in  London.  The  Master  stated,  that  he  would  make  inquiry  of  con- 
veyancers, what  the  practice  in  such  cases  was,  and  afterwards  decided, 
that  the  purchaser's  solicitor  ought  to  send  to  Baldock,  where  the  deeds 
were,  to  compare  the  abstract  with  the  settlement,  but  that  the  sellers 
ought  to  pay  the  expenses  of  such  journey. 

vol..  I.  66  (*449) 


^22  ^^  '^'^  CONVETAKCE. 

estate  having  been  outstanding  for  a  length  of  time,  or  of 
the  estate  being  subject  to  incumlMrances  which  are  to  be 
paid  off(k).  It  is  not,  however,  very  usual  to  insist  upon 
(*)this,  unless  the  title  cannot  be  perfected  without  a  pri- 
vate act  of  parliament ;  in  which  case,  the  expense  of  ob- 
taining it  is  always  borne  by  the  vendor. 

Unless  there  be  an  express  stipulation  to  the  contrary, 
ihe  expense  of  the  conveyance  falls  on  the  purchaser(/)  ; 
who,  as  we  have  already  seen,  must  in  that  case  prepare 
and  tender  the  conveyance(m).  The  expense  attending 
the  execution  of  the  conveyance  id,  however,  always  borne 
by  the  vendor,  but  of  course  he  does  not  pay  the  costs  of 
the  purchaser's  attorney. 

If  the  estate  be  copyhold,  the  purchaser  must  bear  the 
expense  both  of  the  surrender  to  him  and  of  his  admis- 
sion(n) ;  and  a  vendor  is  not  obliged  to  pay  the  fine  due 
on  the  admission  of  the  vendee,  although  he  covenant  to 
surrender  and  assure  the  copyholds  at  bis  own  costs  and 
charges(o) ;  because,  it  is  said,  the  title  is  perfected  by 
the  admittance,  and  the  fine  is  not  due  till  after(p). 

If  a  draft  be  altered  by  either  party,  although  the  al- 
teration be  such  as  would  be  supported  by  the  Courts, 
yet  the  draft  as  altered  should  not  be  ingrossed  without  a 
communication  being  first  m^de  to  the  other  party(9). 

(k)  See  1  H.  Blackst  280. 

(/)  See  2  Yes.  jun«  155  ;  and  note^  this  is  the  universal  practice  of 
the  Profession. 
.  (m)  Supra^  ch.  4. 

(»)  Dmry  o.  Man,  1  Atk.  95»  Sanders's  edition. 

(o)  Graham  v.  Sime^  1  East,  632. 

(p)  Dahon  V.  Hammonds  4  Co.  28  a  ;  Rex  v.  Lord  of  the  Manor 
of  Hendon,  2  Term  Rep.  484  ;  and  see  Fishe  v.  Rogers,  1  Rol.  Abr. 
506,  (A.)  pi.  1  ;  3  Burr.  1543 ;  Lex.  Cust.  p.  163 ;  Wood's  Inst  pw 
137;  Gilb.  Ten.  205;  1  Watk.  Copy.  28a;  aed  ^.  and  see  Dalton  v. 
Hammond,  Cro.  Eliz.  779 ;  Mo.  622,  pi.  851 ;  and  supp.  to  Co.  Copy. 
8. 10 ;  and  Parkins  v.  Titus,  MS. 

{q)  See  Staines  v.  Morris,  1  Yes.  &  Bea.  15. 

(*460) 


OF  THE  CONVEYANCE.  ^23 

A  purchaser  has. a  right  to  require  the  vendor  himself 
to  surrender  the  estate,  if  copyhold,  and  to  execute  the 
conveyance,  if  freehold  ;  and  he  cannot  be  compelled  to 
accept  either  a  surrender  or  conveyance,  under  a  power 
(*)of  attorney,  unless  an  actual  necessity  appears  for 
it(r)  ;  for  it  tends  to  multiply  his  proofs,  and  he  may  be 
put  under  difficulties  by  these  means ;  the  letter  of  attor- 
ney may  be  lost,  and  the  party  is  obliged. to  prove  the  ex- 
ecution of  it(^).  A  letter  of  attorney  may  be  revoked 
the  next  moment,  that  revocation  may  be  notified  to  the 
attorney  without  the  purchaser's  knowledge,  and  then  the 
conveyance  would  be  void;  and  the  purchaser's  only 
remedy  would  be  a  suit  in  equity(t).  This  was  said  by 
Lord  Hardwicke,  but  the  doctrine  of  later  times  is,  that  a 
power  of  attorney  given  for  valuable  consideration  can- 
not be  fevoked(t^). 

A  further  objection  is,  that  the  vendor  may  be  dead  at 
the  time  the  power  is  exercised,  and  in  that  case  the  ex- 
ecution would  be  void,  as  a  power  of  this  nature  expires 
by  the  death  of  the  principal(ti7)(241).  For  this  reason, 
where  a  purchaser  chooses  to  permit  the  conveyance  to 
be  executed  by  attorney,  the  attorney  should  execute  a 
declaration  of  trust,  that  he  will  stand  possessed  of  the 
purchase-money  in  trust  for  the  purchaser,  until  it  either 
appear  by  satisfactory  evidence,  that  the  vendor  was  alive 
at  the  time  of  the  execution  of  the  deed,  or  if  he  shall  be 
dead,  until  the  estate  is  duly  conveyed  to  the  purchaser. 

(r)  Mitchel  v.  Neale,  2  Yes.  679 ;  Richards  v.  Barton,  1  £sp.  Ca. 
268 ;  aod  see  ibid,  115  ;  Noel  v.  Weston,  6  Madd.  50. 

{»)  See  Johnson  v.  Mason,  1  Esp.  Ca.  89. 

(<)  Per  Lord  Hardwicke,  in  casu  Mitchel  v.  Neale,  ubi  sup. 

(tt)  Walsh  V.  Whitcomb,  2  £sp.  Ca.  665. 

{to)  Shiproan  v,  Thompson,  Wynne  v.  Thomas,  Willes,  105,  665 ; 
Wallace  v.  Cooke,  5  Esp.  Ca.  1 17. 

(241)  The  grantor  of  land  is  presumed  to  be  alive  until  the  contrary 
is  shewn.    Baitings  Les.  t.  Bigehwy  1  Peter's  Rep.  452. 
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As  a  purchaser  cannot^be  required  to  take  a  conveyance 
executed  by  attorney,  so,  on  the  other  hand,  if  a  vendor 
only  covenant  tO' surrender  or  convey  lands  to  a  purchaser 
upon  request,  he  is  not  compellable  to  appoint  an  attorney 
for  that  purpose(a:). 

(*)Where  the  estate  lies  in  a  register  county,  the  con- 
veyance should  \ye  registered  as  soon  as  it  is  executed. 
^Mr.  Hilliard  reroarks(y)  that,  by  the  statutes  for  regis- 
try, there  is  no  time  limited  for  registering  deeds ;  and 
that  it  is  therefore  obvious  from  an  inspection  of  the  acts, 
how  necessary  it  is,  that  deeds  should  be  registered  imme- 
diately on  their  being  executed :  to  enforce  this  the  more 
strongly,  he  adds,  it  may  not  be  useless  to  consider,  if  a 
subsequent  conveyance  or  mortgage  should  be  executed 
for  a  valuable  consideration,  and  from  an  almost  momen- 
tary inattention  or  delay  of  the  first  vendee  or  mortgagee, 
in  not  immediately  registering,  the  second  vendee  or 
mortgagee  should  register  first ;  whether,  in  such  case, 
the  first  vendee  or  mortgagee  doth  not  thereby  become  in 
a  worse  situation  than  he  would  have  been  by  law,  in  case 
the  registering  acts  had  not  been  made. 

It  is  clear  that,  in  the  case  put,  the  subsequent  pur- 
chaser or  mortgagee,  unless  he  had  notice,  would  prevail 
over  the  first  vendee  or  mortgagee.  And  it  must  be  re- 
marked, that,  by  delaying  to  register  his  conveyance,  a 
purchaser  gives  a  prior  incumbrancer,  who  may  have 
neglected  to  register  his  incumbrance,  an  opportunity  of 
retrieving  his  error,  and  thereby  establishing  his  demand 
on  the  estate ;  for  the  acts  only  say  that  deeds  shall  be 
void,  unless  such  memorial  thereof  is  registered,  as  by 
the  acts  is  directed,  before  the  registering  the  menhorial 
under  which  the  subsequent  purchaser  claims(z). 

It  appears,  therefore,  that  there  are  two  cogent  reasons 

{x)  Syrnras  v.  Lady  Smith,  Cro.  Car.  299  ;  Godb.  446. 
(y)  N.  (2)  to  Shep.  Touch.  116. 

{z)    Vide  infra  in  this  chapter,  and  chapter  16. 
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why  a  memorial  of  the  conveyance  should  be  duly  re- 
gistered immediately  after  the  execution  of  the  conveyance ; 
the  one,  that  a  prior  incumbrancer  might,  during  the  de- 
lay, register  his  incumbrance ;  the  other,  that  the  delay 
(*)might  give  an  unprincipled  vendor  an  opportunity  of 
selling  the  estate  to  a  bona  fde  vendee  without  notice  ; 
who,  if  he  registered  his  deeds  before  the  registry  of  the 
first  conveyance,  would  certainly  prevail  against  the  first . 
purchaser. 


SECTION  11. 


Of  Assignments  of  Terms* 


A  PURCHASER  may  require  an  assignment  of  all  out- 
standing terms,  of  which  he  could  avail  himself  in 
ejectment,  to  attend  the  inheritance  ;  and  if  the  purchaser 
leave  them  outstanding,  he  may  not,  perhaps,  have  the 
full  enjoyment  of  his  estate  without,  at  some  future  pe- 
riod, being  himself  at  the  expense  of  getting  them  in : 
for  even  a  mortgagee  would  be  very  unwilling  to  advance 
money  on  the  estate,  unless  the  terms  were  assigned,  lest 
a  subseqnent  mortgagee  or  purchaser,  without  notice, 
should  obtain  an  assignment  of  them,  and  so  overreach 
the  prior  mortgage. 


I.  The  position  that  a  purchaser  may  require  an  assign- 
ment of  all  outstanding  terms,  of  which  he  can  avail  him- 
self in  ejectment^  to  attend  the  inheritance,  naturally  calls 
our  attention  to  the  cases  in  which  a  term  may  be  used 
upon  an  ejectment.  We  have  already  seen  that,  in  some 
cases,  the  possession  of  the  cestui  que  trust  may  operate 
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as  a  bar  to  his  trastee(a).  So  where  whilst  fines  coakl 
be  levied  a  purchaser  was  not,  at  the  time  of  his  contract, 
aware  of  the  term,  and  its  existence  would  have  endan* 
gered  or  affected  his  title,  a  fine  levied,  with  five  years 
(*) non-claim,  would  have  operated  as  a  bar  to  the  trustee 
of  the  term(6) ;  although  where  the  term  had  been  assign- 
ed in  trust  for  the  purchaser,  a  fine  levied  would  not  affect 
it,  because  such  a  construction  would  be  manifestly  con- 
trary to  the  intention  of  the  parties(c).  But  as  the  law 
on  these  points  was  not  well  settled,  it  was  laid  down  in 
the  last  edition  of  this  work,  as  a  general  rule,  that  nearly 
all  terms  for  years,  however  ancient,  and  notwithstanding 
any  adverse  possession  or  fines,  might  be  required  by  a 
purchaser  to  be  assigned  to  attend  the  inheritance ;  and 
where  a  term  had  once  been  assigned  to  attend  the  in- 
heritance, although  at  a  period  very  remote,  and  it  had 
been  since  treated  as  a  subsisting  term  by  declarations  in 
the  subsequent  deeds,  that  the  person  in  whom  it  was 
vested  should  stand  possessed  of  it  in  trust  to  attend  the 
inheritance,  a  purchaser  could  not  be  advised  to  permit 
the  term  to  continue  outstanding,  because  it  was  clear 
thatnt  might  be  used  against  him  upon  an  ejectment. 
Nor  was  it  any  answer  to  a  purchaser's  claim,  that  the 
term  has  already  been  recently  assigned  to  attend  the 
inheritance.  And  the  same  rule  should  still  be  acted  upon 
although  fines  are  abolished,  and  the  time  of  limitation  is 
shortened  by  the  late  acts. 

Where  terms  for  years  are  raised  by  settlements,  it  is 
usual  to  introduce  a  proviso,  that  they  shall  cease  when 
the  trusts  are  at  an  end.  In  well-drawn  deeds,  this  pro- 
viso always  expresses  three  events  :  1st,  the  trusts  never 

(a)  Supra^  p.  394. 

{h)  Iseham  v.  Morrice,  Gro.  Car.  109,  5th  resol. ;  2  Yentr.  329. 
(c)  Freeman  v,  Barnes,  1  Yentr.  80 ;  1  Lev.  270.     See  Smith  v. 
Peirce,  Garth.  100 ;  Basket  v.  Peirce,  4  Yern.  226. 
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arising ;  2dly,  their  becoming  unnecessary  or  incapable 
of  taking  effect ;  or,  Sdly,  the  performance  of  them.  But 
it  frequently  happens,  m  ill-penned  instruments,  that  these 
events  are  not  accurately  expressed,  or  not  all  provided 
for ;  and  in  those  cases  it  must  be  seen  whether,  in  the 
(*}events  which  have  happened,  the  term  has  ceased,  for  if 
it  has  not,  the  purchaser  must  require  an  assignment  of 
the  term.  To  illustrate  this  doctrine,  let  us  suppose  a 
term  for  years  to  be  created  for  raising  a  sum  of  money 
for  the  first  son  of  A.  who  shall  attain  twenty-one,  and 
that  it  is  declared  by  the  deed,  that  when  the  trusts  are 
performed,  the  term  shall  cease.  Now,  in  this  case,  if  A* 
should  not  have  a  son  who  attains  twenty-one,  the  trusts 
would  not  have  arisen,  and  consequently  could  not  be 
performed  ;  and  it  seems  that  the  term  will  not  cease ; 
the  event  which  happened  not  being  provided  for  in  the 
declaration  for  cesser  of  the  term. 

In  a  late  case((2),  which  has  already  been  referred  to,  it 
appeared,  that  under  a  power  Mr.  Walsh  Porter  had,  by 
deed,  charged  the  estate  in  question  with  the  payment  of 
5,0002.  to  the  children  of  his  then  intended  marriage,  at 
such  time  or  times,  and  in  such  proportions,  and  in  such 
manner  as  thereinafter  mentioned.  And,  by  the  same  deed^ 
in  further  exercise  of  his  power,  he  appointed  the  estate 
to  trustees  for  five  hundred  years,  upon  the  usual  trusts 
to  raise  the  5,000/.  payable  to  sons  at  twenty-one,  and 
daughters  at  twenty-one,  or  marriage,  with  the  usual  pro- 
vision for  raising  maintenance  in  the  mean  time.  And  it 
was  provided,  that  if  no  child  should  become  entitled  to 
the  portions,  or  if  the  person  or  persons  to  whom  the  next 
estate  of  inheritance  of  and  in  the  said  manor,  &c.  in  re** 
version  or  remainder,  expectant  on  the  determination  of  the 
said  term  of  five  hundred  years,  shall,  for  the  time  beings 
belong,  do,  and  shall  well  and  truly  pay,  or  cause  to  be 

{d)  Hays  V.  Bailey,  Rolls,  10th  August  1818,  vide  suprot  p.  346. 
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paid,  unto  the  said  Edmund  Lambert  and  Thomas  Gorman 
(the  trustees  of  the  term),  or  the  survivor  of  tbem^  or  the 
executors  or  administrators  of  such  survivor,  or  well  and 
sufficiently,  to  his  and  their  good  liking,  secure  to  be  paid 
(*)the  portion  or  portions  hereinbefore  provided,  or  intend- 
ed to  be  provided,  for  such  child  or  children,  or  so  much 
thereof  as  shall  be  remaining  unpaid  (all  such  maintenance 
and  interest  as  is  hereinbefore  mentioned  being-  first 
raised  and  satisfied) ;  and  in  case  all  and  every  of  the 
trusts  declared  as  aforesaid,  of  and  concerning  the  said 
term,  shall  in  all  things  be  performed  and  satisfied,  or 
shall  be  discharged,  either  by  becoming  incapable  of  being 
performed,  or  by  any  other  means,  and  the  trustees  shall 
be  paid  their  expenses,  then  the  term  should  cease.  The 
portions  were  paid  to  the  personal  representatives  of  the 
surviving  trustee,  with  all  interest  and  maintenance  money 
up  to  the  day ^f  payment,  by  the  reversioner,  "in  order," 
as  it  was  declared,  "  to  discharge  the  estates  from  the 
portions,  and  that  the  term  might  cease  by  virtue  of  the 
proviso  contained  in  the  deed  of  appointment ;"  and  a 
regular  release  was  executed  by  the  trustees  of  the  term 
upon  receipt  pf  the  money.  The  estate  was  sold,  and 
the  purchase  completed.  The  purchaser  sold  again ;  and 
it  appeared,  that  one  of  the  children  was  still  under  age ; 
and  it  was  insisted  that  the  payment  to  the  trustees  did 
not  dischai^e  the  estate  from  the  portions.  The  seller  filed 
a  bill  for  a  specific  performance.  It  was  argued,  that  the 
term  in  the  event  had  ceased  ;  but  the  Master  of  the  Rolls 
(Sir  William  Grant)  suggested,  that,  although  the  term 
might  have  ceased,  yet  the  portions  would  still  remain 
charged  on  the  estate  under  the  charge  in  the  deed.  It 
was,  however,  submitted,  that  the  charge,  and  the  term, 
and  the  trusts  of  it,  must  all  be  taken  together.  The 
portions  would  have  been  as  much  a  charge  on  the  estate 
under  the  trust  of  the  term  as  they  were  under  the  express 
charge.     If  the  term,  which  was  the  legal  and  subMantial 
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security,  was  gone  at  law,  it  was  impossible  for  equity  to 
say  that  the  charge  yet  subsisted.  The  very  intention  of 
the  parties  would  be  frustrated  by  such  a  decision.  The 
(*)portions  were  to  be  paid,  according  to  the  charge,  to  the 
children  in  the  manner  after  mentioned  ;  and  one  mode 
afterwards  mentioned  was  a  payment  to  the  children 
through  the  medium  of  the  trustees.  The  proviso  was 
inserted  to  meet  the  very  case  whicb  happened.  The 
trustees  were  persons  in  whom  the  party  making  the 
charge  reposed  confidence  ;  and  he,  the  creator  of  the  trust, 
had  expressly  provided,  that  if  the  reversioner  should  be 
desirous  to  discharge  the  estate  before  the  children  were 
capable  of  receiving  the  portions  (for,  if  they  were  of  age, 
the  portions  would,  of  course,  be  payable  to  themselves), 
he  might  pay  the  money  to  the  trustees  for  them,  or  even 
secure  it  to  the  good  liking  of  the  trustees.  Equity  had 
no  power  to  say  that  this  was  not  a  discreet  act,  and  that 
the  portions,  although  paid  to  the  trustees  precisely  as 
directed  by  the.  deed,  should,  for  the  greater  security  of 
the  infants,  still  remain  charged  on  the  estates.  The  term 
had  unquestionably  ceased  at  law ;  and  the  portions 
which  it  was  raised  to  secure,  had,  of  course,  ceased  with 
it.  In  support  of  the  objection,  it  was  argued,  that  the 
portions  were  not  payable  by  the  charge  till  the  children 
attained  twenty-one,  and  that  they  could  not  before  that 
period  be  paid  to  the  trustees,  so  as  to  discharge  the 
estate  from  them.  The  Master  of  the  Rolls  said,  that  he 
was  inclined  to  be  of  opinion,  that  the  charge  would  run 
with  the  term  which  would  regulate  the  mode  of  payment ; 
but  he  doubted  whether  the  term  would  cease,  for  it  was 
required,  that  '^  all  such  maintenance  and  interest  should 
be  first  raised  and  satisfied."  Now  maintenance  was  to 
be  raised  till  the  children  attained  twenty-one.  Then  how 
can  it  be  said  that  that  is  done  until  the  child  attained 
twenty-one  ?  That  circumstance  must  concur ;  all  the 
trusts  must  be  performed ;  it  is  in  the  conjunctive.     His 
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Honor  doubted  therefore  whether  the  charge  would 
cease.  Under  these  circumstances,  he  should  think  thai 
(*)tbe  purchaser  would  not  be  forced  to  take  the  title  ; 
and  therefore  he  overruled  the  exception  to  the  Master's 
report  against  the  title. 

This  objection  was  not  considered  in  the  argument.     It 
might,  had  the  point  been  made,  have  been  insisted,  that 
the  direction  in  the  deed,  that  ^^  all  such  maintenance  and 
interest  being  first  raised  and   satisfied,"  must  be  confined 
to  maintenance  and  hiterest  up  to  the  time  of  payment  of 
the  principal.     The  interest  was  the  fruit  of  the  principal ; 
and  when  the  principal  was  paid,  it  would  yield  interest, 
and  that  would,  of  course,  be  the  fund  for  maintenance. 
The  ground  taken  against  the  title  makes  the  reversioner 
still  liable  to  pay  interest  under  the  charge  in  the  deed, 
although  he  has  paid  olBT  the  principal,  which  will  produce 
interest.     Could  he  file  a  bill  against  the  trustees  to  pay 
him  the  interest  of  the  5,000/.  which  he  paid  to  them  ? 
Could  the  trustees  file  a  bill  against  the  owner  of  the 
estate  for  payment  of  the  interest,  although  they  had  the 
5,000/.  in  the  funds  ?    And,  if  not,  does  it  not  follow  that 
the  interest  was  no  longer  a  charge  on  the  estate  ?    The 
construction,  which  depends  on  the  general  expression  in 
the  deed,  wholly  defeats  the  intention  of  the  parties,  that 
the  reversioner  might,  at  any  time,  relieve  the  estate  horn 
the  chaise  altogether,  upon  payment  of  the  portions.     The 
power  supposed  to  be  reserved  to  the  owner  is,  to  pay  off 
the  principal,  and  yet  leave  the  estate  subject  to  the  in- 
terest.    The  decision,  in  this  case,  proves,  that  the  chaise 
of  the  interest  is  as  serious  an  objection  to  the  o\\  ner's 
title  as  the  charge  of  the  principal.     If,  therefore,  the 
payment  of  the  principal  has  any  operation,  it  is  to  make 
the  owner  pay  ten  per  cent,  interest  instead  of  five.     But, 
it  is  admitted,  that   the  portions  might  be  paid    to  the 
trustees  before  the  children  attained  twenty*one.     Now, 
as  the  maintenance  and  interest  were  to  be  first  raised 
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and  paid,  it  must  necessarily  be  intended,  that  the  mainte- 
nance (*)  was  such  as  had  already  accrued  ;  for,  how  could 
the  trustees  raise  by  anticipation  what  might  never  be- 
come due  ?  The  proviso  for  cesser  embraced,  1st,  the  event 
of  there  being  no  child  who  should  become  entitled  to  the 
portion  ;  2d,  the  payment  of  the  portions  to  the  trustees ; 
3d,  the  performance  of  the  trusts.  There  are  some  gen- 
eral words  fn  the  proviso  which  are  unskilfully  intro- 
duced ;  but  this  was  the  intention,  and  the  words  are  suffi- 
cient to  effectuate  it.  The  word  and,  introducing  the 
third  event,  must,  it  is  submitted,  be  read  or;  for  the 
second  and  third  events  could  not  happen  together.  The 
case  was  afterwards  heard  upon  appeal  before  the  liord 
Chancellor,  but  it  had  become  unnecessary  to  decide  the 
above  point,  and  he  gave  no  opinion  upon  it. 

Where  a  portion  is  secured  by  a  term  of  years,  and  the 
term  is  directed  to  cease  upon  payment  of  the  money,  and 
the  estate  is  sold  before  the  portion  is  paid,  it  sometimes 
happens  that  the  purchaser  is  desirous  to  keep  the  term 
on  foot,  and  the  following  plan  has  been  adopted  for  that 
purpose. — 'A  fictitious  mortgage  is  first  made  of  the  term 
(or  raising  the  portion,  to  a  friend  of  the  purchaser's,  in 
which  the  purchase  is  not  noticed;  then  the  estate  is 
conveyed  to  the  purchaser  in  the  usual  way,  subject  to  the 
mortgage ;  and  then,  by  a  subsequent  deed,  the  supposed 
mortgagee  declares  that  he  has  been  paid  off,  and  that 
he  will  stand  possessed  of  the  term  in  trust  for  the  pur- 
chaser, and  to  attend  the  inheritance.  Now,  this  plan, 
although  certainly  ingenious,  is,  I  fear,  ineffectual.  It  is 
impossible  to  read  the  deeds  bearing  date,  as  they  neces- 
sarily must  do,  within  a  day  or  two  of  each  other,  without 
seeing  that  the  whole  proceeding  is  fictitious  ;  and  if  the 
term  should  be  set  up  in  ejectment,  it  would  be  quite 
open  to  the  adverse  party  to  insist  that  the  deeds  were 
nugatory.     And  when  the  fiict  is  once  established,  that 
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(*)the  portion  was  paid  off  without  a  bona  fide  mortgage, 
it  should  seem  that  the  term  must  cease,  by  force  of  the 
proviso  in  the  deed  creating  it,  and  that  no  artifice  of  the 
parties  can  keep  it  alive. 


IL  We  may  now  consider  shortly  the  leading  rules  on 
the  doctrine  of  merger  of  terms  of  years,  without  a 
knowledge  of  which  the  practical  conveyancer  must  fre- 
quently be  at  a  loss  to  know  of  what  terms  to  require  an 
assignment. 

Where  a  term  of  years  and  the  inheritance  meet  in  one 
person  in  the  same  right,  the  term  is  extinct. 

Sp  a  man  cannot.  Sir  Edward  Coke  says,  have  a  term 
for  years  in  his  own  right,  and  a  freehold  in  atUer  droit, 
to  consist  together(6)  ;  and  he  illustrates  this  rule  by 
stating,  that  where  a  man,  lessee  for  years,  takes  a  feme 
lessor  to  wife,  the  term  is  extinct.  But  this  position 
appears  to  be  contradicted  by  the  case  of  Lichden  v. 
Winsmore(jQ,  in  which  it  was  h^ld,  that  if  there  be 
lessee  for  years,  reversion  for  life  to  A,  a  married  woman, 
and  the  lessee  grant  his  estate  to  the  husband,  and  then 
the  wife  dies,  the  term  is  not  extinct,  because  the  husband 
has  the  estates  in  several  rights,  for  the  freehold,  was  in 
the  wife,  and  the  husband  was  merely  seised  in  her  right ; 
or,  to  speak  more  correctly,  the  freehold  was  in  the  hus- 
band and  wife,  although  in  her  right(^). 

And  it  is  clear,  that  if  in  a  case  like  this,  the  coalition 
be  not  occasioned  by  the  act  of  the  termor,  the  term  will 
not  merge.  Thus,  the  descent  of  the  fee  upon  the  wife  of 
a  termor  for  years  after  the  intermarriage  will  not  drown 
(*)the  term,  because  the  estates  do  not  coalesce  by  the  act 

(«)  1  lost.  338  b.     See  9  East,  372. 

(/)  2  Roll.  Rep.  472 ;  1  Ro.  Abr.  934,  pi.  10  ;  Ben.  141  ;  aod  see 
Thom  V.  Newman,  3  Swanst.  603. 
(g)  See  Polyblank  v,  Hawkins,  Dougi.  329. 
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of  the  termor  for  years(/t),  and  the  term  he  holds  in  his 
own  right,  and  the  freehold  in  right  of  his  wife.  This 
was  decided  in  the  reign  of  James  1.  by  Fleming,  C.  J. 
and  Fenner  and  Croke,  Justices,  against  the  opinion  of 
Williams,  Justice,  who,  even  after  judgment  was  given, 
said  to  the  counsel  at  the  bar  that,  as  clear  as  it  was  that 
they  were  at  the  bar,  so  clear  it  was  that  the  term  was 
extinct;  and  in  other  respects  expressed  himself  very 
violently,  so  that  Sir  Edward  Coke's  doctrine  was  not 
overruled  without  opposition. 

Where,  however,  a  husband  termor  for  years,  seised  of 
the  freehold  in  right  of  his  wife,  has  issue  by  the  wife,  so 
that  he  is  entitled,  in  his  own  right,  as  tenant  by  the 
curtesy,  there  seems  reason  to  contend  that  the  term  will 
merge(t). 

A  term  vested  in  a  person  as  executor  may  belong  to 
him  beneficially ;  and  it  therefore  seems,  that  if  he  pur- 
chase the  reversion,  the  term  will  be  extinct ;  although  it 
is  usual  in  practice  to  require  an  assignment  of  such  a 
term  on  a  future  purchase  of  the  inheritance ;  and  this 
practice  is  sanctioned  by  an  obiter  dictum  of  Lord  C.  J. 
Hol^s  in  Caget?.  Acton(A;),  where  he  admitted  (as  a  point 
perfectly  clear)  that  if  a  man  hath  a  term  as  executor,  and 
purchases  the  reversion,  this  is.no  extinguishment.  But 
in  Brooke's  Abridgment,  it  is  in  three  several  places(/) 
stated  to  have  been  held  by  the  Judges  Hales  and  Whor- 
wood,  in  4  Edw.  6,  that  if  a  man  has  a  lease  for  years 
as  executor,  and  afterwards  purchases  the  land  in  fee,  the 
(*)lease  is  extinct ;  and  this  position  is  cited  and^  not  de- 

{h)  Lady  Piatt  v.  Sleap,  Cro.  Jac.  275 ;  1  Bulst.  ]  18 ;  Jenk.  2d 
Cent.  pi.  38. 

(f)  See  1  Bulstr.  118. 

(A;)  1  Salk.  326 ;  Com.  69  ;  and  see  Webb  v.  Russell,  3  Term  Rep. 
393. 

(I)  Bro..  Abr.  Extinguishment,  54,  Leases,  63,  Surrender,  52. 

(*462) 


^34  ^^  ASSIGNMENTS  OF  TERMS. 

nied  in  several  cases(9ii),  and  is  adopted  by  RoUe  in  his 
Abridginent(n).  So  in  a  case  in  Leonard(o),  Dyer  ex- 
plicitly laid  down  the  same  doctrine ;  and  it  has  been 
treated  as  clear  law  in  two  cases,  one  of  which  is  reported 
by  Hetly(p),  and  the  other  by  Freeman(9).  And  in 
one  case  one  of  the  Judges  thought,  that  even  .the  descent 
of  the  fee  on  the  executor  would  merge  the  term(r), 
although  Lord  Chief  Baron  Gilbert  justly  questions  thb 
position(^).  The  rule,  that  a  purchs^se  of  the  fee  by  the 
executor  shall  merge  the  term,  appears  to  be  founded 
in  reason  as  well  as  upon  authority ;  for,  as  far  as  bis 
own  interest  is  concerned,  there  cannot  be  any  reason 
why  the  term  should  not  merge.  It  is  admitted,  how- 
ever, on  all  hands,  that  the  term  shall  not  be  extinct  as  to 
creditors,  and  this  I  am  induced  to  believe,  from  Lord 
Raymond's  report  of  Cage  v.  Acton,  is  all  that  Lord 
Chief  Justice  Holt  meant(<),  although  his  dictum  is  so 
generally  stated  in  Comyns's  and  Salkeld's  reports  of 
this  case.  At  any  rate,  it  was  an  obiter  dictum,  and  can- 
not affect  a  doctrine  apparently  so  well  established  ;  and 
it  is  therefore  submitted  to  the  reader,  that  in  a  case  of 
this  nature  the  term  must  merge  in  the  inheritance,  e/cept 
as  to  creditors. 

But  a  man  may  have  a  freehold  in  his  own  right,  and 
a  term  in  auter  drait(u). 

Therefore,  if  a  man  seised  of  the  freehold  intermarry 
with  a  woman  termor  for  years,  the  term  is  not  extinct, 
but  the  husband  is  possessed  of  the  term  in  right  of  his 
(*)wife^  during  the  coverture,  because  he  has  not  done 

(m)  3  L^o.  Ill ;  2  Rolle's  Rep.  472. 

(n)  1  Ro.  Abr.  934,  pi.  9.  (o)  4  Leo.  87,  pi.  102. 

(p)  Het  36.  Iq)  1  Freem.  289,  pi.  338. 

(r)  See  3  Leo.  112.  (<)  See  Bac.  Abr.  Leases,  (R.) 

(/)   1  Lord  Rayin.  520.  (u)  1  Inst  338  b. 
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any  act  to  destroy  the  term,  and  it  is  cast  upon  him  by  the 
act  of  law(x). 

So  if  the  lessee  grant  the  term  to  the  wife  of  the  lessor, 
it  will  not  merge(y). 

But  if  a  man  possessed  of  a  term  in  right  of  his  wife, 
purchase  the  freehold,  there  seems  ground  to  contend, 
that  the  term  will  merge,  inasmuch  as  the  estates  coalesce 
by  his  own  act,  and  not  as  in  the  case  of  marriage,  by  the 
act  of  law ;  and  accordingly  in  one  i:ase(z),  Dyer  held 
the  wife's  term  to  be  extinct  by  the  husband  purchasing 
the  fee  ;  and  Manwood,  C.  B.  agreed  with  him  ;  and  the 
same  doctrine  appears  to  have  been  held  in  a  case  re- 
ported by  Moore(a).  Lord  C.  J.  Hobart,  however,  seems 
to  have  been  of  opinion,  that  a  purchase  by  the  husband 
of  the  fee  should  not  extinguish  the  term(6),  and  in  this 
opinion  Lord  C.  J.  Holt  appears  to  have  co]ncided(c)« 

Upon  the  foregoing  principle,  if  the  lessee  make  the 
freeholder  his  executor,  the  term  will  not  merge(d)\ 

It  was  formerly  holden,  that  a  term  for  years  could  not 
merge  in  a  term  for  years  ;  but  in  Hughes  v.  Robotham(e), 
it  was  determined,  that  if  there  be  two  termors,  he  who 
has  the  less  estate  may  surrender  to  the  other,  and  the 
term  will  merge  in  the  greater :  2dly,  that  although  the 
reversion  be  for  a  less  number  of  years  than  the  term  in 
possession,  yet  the  term  in  possession  shall  drown  in  that 
in  reversion. 

(x)  Bracebridge  v.  Cook,  Plo.  Coiiini.  417;  and  see  4  Leo.  38; 
Godb.  2  ;  Het.  36. 

iy)  Bracebridge  v.  Cook,  Plo.  Comin.  417.       , 

(z)  Godb.  2  ;  4  Leo.  38. 

(a)  Mo.  64,  pi.  167.  . 

(6)  Young  V.  Radford,  Hob.  3. 

(c)  See  1  Salk.  326. 

{d)  I  Inst.  33S  b  ;  1  Freem.  289,  pi.  338.  See  Attorney-general  v. 
Sands,  3  Cha.  Rep.  19. 

(e)  Hughes  «.  Robotham,  Cro.  E1iz«  302.  See  Bac.  Abr.  Leases, 
(S«)  s.  2  ;  Stephens  v.  Brydges,  Y.  0.  1821,  MS.  accordingly. 
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(*)lt  remains  to  obserrci  that  before  the  statute  of 
uses(/),  if  a  termor  for  years  was  enfeoffed  to  uses,  equity 
would  not  compel  him  to  execute  the  estate  so  as  to  deprive 
himself  of  his  term.  The  statute  of  Henry,  by  transfer- 
ring the  use  into  a  possession,  would  have  destroyed  the 
estates  of  termors  who  were  enfeoffed  to  uses ;  but  to  pre- 
vent this  injustice,  an  express  saving  was  introduced  into 
the  act  of  the  rights  of  all  persons  seised  to  uses.  There- 
fore, if  a  fine  or  feoffment  be  levied  or  made  to  a  lessee 
for  years  to  the  use  of  others,  the  term  will  not  be  extinct, 
although  if  the  statute  had  not  been  made,  the  term  would 
have  been  extinguished  at  common  law(^).  So,  where 
a  termor  for  years  was  made  a  tenant  to  the  pnecipe^  it 
was  held  that  although  the  freehold  vested  in  him  drowned 
the  term  until  the  recovery  was  suffered,  yet,  when  the 
recovery  was  perfected,  the  term  should  revive(A).  And 
it  seems  that  the  same  rule  must  prevail  where  the  con- 
veyance is  by  lease  and  release,  although  it  has  been 
strenuously  argued,  that  as  the  lease  for  a  year  is  a  sur- 
render in  law  of  the  prior  term,  the  subsequent  release  to 
uses  shall  not  bring  the  case  within  the  saving  of  the 
statute  of  uses.  There  appears,  however,  to  be  no  weight 
in  this  argument ;  a  lease  and  release  being  a  common 
conveyance,  and  deemed  one  assurance;  and  from  one 
report  of  the  case,  in  which  the  question  arose,  it  seems 
that  the  Judges(i)  thought  that  the  term  was  not  extin- 
guished by  the  lease  for  a  year(A:). 

It  may  here  be  remarked,  that  a  deed  purporting  to  be 
an  assignment  of  an  old  term  may,  if  that  term  has  by 

(/)  27  Hen.  VIII.  c.  10,  s.  3. 

{g)  Chesney's  case,  Mo.  196,  pL  345  ;  7  Rep.  19  b,  20  a,  cited. 

{h)  Ferrors  v.  Fermor,  2  Roll.  Rep.  245  ;  Gro.  Jac.  643 ;  Terrie't 
case,  1  Yentr.  280,  cited. 

(«)  See  3  Eeb.  310. 

{k)  Fountain  «•  Cook,  1  Mod.  127 ;  best  reported  Bac.  Abr.  Leasesy 
(R.) ;  S.  C.  by  the  name  of  How  v.  Stiles,  3  Eeb.  283, 309 ;  2  Lev.  126. 
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(*)any  accident  ceased,  operate  as  the  creation  of  a  new 
one.  As  in  the  common  case  of  an  assignment  of  a  term 
in  which  the  freeholder  in  reversion  joins  in  granting, 
bargaining,  selling,  and  assigning  the  term ;  if  the  old 
term  has  become  void,  it  will  be  resuscitated  by  these 
words(/). 


IIL  The  expense  of  the  assignment  of  any  terms  of 
years  which  a  purchaser  can  require  to  be  assigned  to 
attend  the  inheritance,  must  be  borne  by  the  purchaser 
himself,  but  the  title  to  them  must  of  course  be  deduced 
at  the  expense  of  the  vendor ;  and  if  a  term  has  never 
been  assigned  to  attend  the  inheritance,  the  vendor  must 
bear  the  expense,  not  only  of  deducing  the  title,  but  also 
of  the  assignment  of  the  term  to  a  trustee  of  the  pur- 
chaser's nomination  to  attend  the  inheritance. 

The  rule,  that  terms  of  years  which  have  never  been 
assigned  to  attend  the  inheritance,  must  be  assigned  to  a 
trustee  of  the  purchaser's  nomination,  at  the  vendor^s  ex- 
penscj  is  not  acknowledged  by  some  gentlemen  of  emi- 
nence, who,  on  the  contrary,  insist  that  the  purchaser 
must  consider  the  term  either  as  a  protection,  or  as  an 
incumbrance.  If  he  deem  it  a  protection,  then  they  con- 
tend that  he  must  assign  it  at  his  own  expense.  If,  on 
the  contrary,  the  purchaser  treat  the  term  as  an  incum- 
brance, they  admit  that  the  vendor  must  discharge  the 
estate  from  it,  and  accordingly  offer  to  merge  the  term  at 
his  expense.  The  general  practice  of  the  Profession, 
however,  is  certainly  in  favor  of  the  purchaser's  right  to 
require  an  assignment  of  the  term  to  attend  the  inherit- 
ance at  the  vendor's  expense  ;  and  when  it  is  admitted 
that  the  vendor  may  be  compelled  to  merge  the  term  at 
his  own  expense,  it  seems  very  difficult  to  contend  that 
(*)the  purchaser  may  not  insist  upon  its  being  assigned. 

(/)  See  Denn  v.  Kemeys,  9  East,  366. 
VOL.  I.  68  (*466)  (*466) 
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A  refusal  to  assign  may,  under  these  circumstances,  be 
thought  to  be  a  mere  subterfuge  to  avoid  the  expense  of 
the  assignment,  and  throw  it  upon  the'  purchaser.  If  the 
purchaser  insist  upon  an  assignment  of  the  term,  it  seems 
clear  that  the  vendor  cannot  safely  merge  it,  although  the 
purchaser  refuse  to  bear  the  expense  of  the  assignment. 
The  title  appearing  on  the  abstract  is  that  on  which  the 
purchaser  is  to  act,  and  consequently  the  vendor,  after 
delivery  of  the  abstract,  ought  not  merely  of  his  own 
authority  to  do  any  act  to  alter  or  afiect  the  title  ;  and  a 
trustee  of  a  term  can  scarcely  be  advised,  after  notice  of 
a  contract  for  sale  of  the  estate  (when  he  is  by  construc- 
tion of  equity  become  a  trustee  for  the  purchaser),  to 
merge  the  term  against  the  consent  of  his  cestui  que  trusty 
the  purchaser.  It  would  be  difificult,  therefore,  to  esta- 
blish any  other  rule  than  that  which,  it  is  apprehended^ 
is  generally  adopted  by  the  Profession. 

In  some  cases,  perhaps,  assignments  of  terms  may  be 
dispensed  with. 

In  Willoughby  v.  Willoughby(w),  Lord  Hardwicke 
laid  it  down,  ^'  that  where  an  old  term  had  been  assigned 
upon  an  express  trust  to  attend  upon  and  protect  the  in- 
heritance, ds  settled  by  such  a  deed,  or  the  uses  of  such  a 
settlement  described  or  referred  to  particularly,  as  it  some- 
times happens,  and  the  conveyancer  is  satisfied  that  those 
uses  of  the  inheritance  have  never  been  barred  till  his 
new  settlement  or  purchase  is  made,  he  may  very  safely 
rely  upon  it,  because  the  very  assignment  carries  notice 
of  the  old  uses(I).  Nay,  where  the  assignment  has 
(*)been  generally  in  trust  to  attend  the  inheritance,  and 

(m)   1  Term  Rep.  76a. 


(I)  Qu.  this.  If  the  person  claiming  under  the  settlement  should 
sell  the  estate  to  two  distinct  purchasers,  who  were  equally  innocent,  it 
seems  that  the  second  purchaser,  by  procuring  an  assignment  of  the 
term,  might  exclude  the  first  purchaser  during  the  term. 
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the  parties  approve  of  the  old  trustees,  they  may  safely 
rely  upon  it,  especially  in  the  cases  of  a  purchase  or  mort- 
gage, where,  the  title-deeds  always  are  or  ought  to  be 
taken  in  :  for  if  he  has  the  creation  and  the  assignment  of 
the  term  in  his  own  hands,  no  use  can  be  made  of  it 
against  him.  This,  however,  is  never  relied  upon  in 
practice.  And  a  declaration  of  trust  of  a  term  never 
should  be  relied  upon,  unless  all  the  title-deeds  are  de- 
livered to  the  purchaser.  A  mere  declaration  of  trust 
will  not  protect  the  possession  against  a  subsequent  pur- 
chaser bona  jide^  and  without  notice,  who  procures  an 
assignment  of  the  term  ;  and  it  has  even  been  held  that 
the  custody  of  the  deeds,  accompanied  by  a  declaration 
of  trust  of  the  term,  is,  as  against  a  bare  declaration  of 
trust,  tantamount  to  an  actual  assignment  (n).  But,  as 
we  shall'  presently  see,  a  case  may  perhaps  occur,  in 
which  an  assignment  of  a  term  would  be  a  protection 
against  a  declaration  of  trust  of  it,  accompanied  by  the 
deeds ;  so  that  a  prudent  purchaser  will  scarcely  ever 
dispense  with  an  actual  assignment  of  an  outstanding 
term(242). 

Mr.  Butler,  in  his  learned  and  practical  notes  to  Co. 
Litt.  lays  down  the  following  rules  respecting  the  cases  in 
which  a  purchaser  should  or  should  not  dispense  with  an 
assignment  of  outstanding  terms(o). 

"  1st.  It  may  be  laid  down  as  a  general  rule,  that 
wherever  a  term  has  been  raised  for  securing  the  payment 
of  money,  as  the  assignment  of  it  by  the  trustee  for  the 

(»)  Stanhope  v.  Earl  Yerney,  Butler's  n.  ( 1 )  s.  13,  to  Co.  Litt.  290.  b. 
(o)  See  the  13th  section  of  n.  (1)  to  1  Inst.  290  b. 

(242)  Of  two  equitable  incumbrancers,  he  who  has  the  preferable  right 
to  call  for  the  legal  estate,  is  entitled  to  preference ;  though  he  hath  not  ac- 
tually got  it  in,  nor  got  an  assignment,  nor  even  possession  of  the  deed 
conveying  the  outstanding  legal  title ;  and  though  his  lien  is  of  subse- 
quent date  to  the  other  incumbrance.  Williamson  v.  Gardon^s  Exrs.  6 
Munf.  267. 
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person  entitled  to  receive,  to  a  trustee  for  the  person 
obliged  to  pay  the  money,  is  the  best  possible  evidence  of 
(*)the  payment  of  the  money  ;  it  may  be  reasonably  re- 
quired as  such. 

^^  2dly.  In  case  a  term  for  years  has  been  assigned  to 
attend  the  inheritance,  if,  upon  a  purchase,  all  the  deeds 
(as  well  originals  as  counterparts)  by  which  the  term  was 
created  or  assigned  are  delivered  to  the  purchaser,  and 
he  is  satisfied  that  the  trustee  in  whom  it  is  there  said  to 
be  vested  has  made  no  prior  assignment  of  it,  and  that 
the  vendor  has  not  charged  the  estate  with  any  interme- 
diate incumbrance,  it  is  difficult  to  say  what  possible  use 
can  be  made  of  the  term  against  him,  or  what  good  can 
be  answered  by  requiring  an  assignment  of  it  to  a  trustee 
of  his  own,  unless  it  be  to  satisfy  the  requisitions  of  those 
to  \^hom  he  may  afterwards  have  occasion  to  mortgage  or 
sell  the  estate. 

'^  3dly.  But  if  any  of  the  deeds  respecting  the  term 
are  not  delivered  to  the  purchaser,  or  if  he  is  not  satisfied 
of  the  trustee  not  having  previously  assigned  it,  or  of 
the  vendor  having  made  no  intermediate  incumbrance, 
it  seems  prudent  to  require  an  actual  assignment  of  it  to 
a  trustee  for  him." 

With  respect  to  the  second  of  the  above  rules,  the  at- 
tention of  the  purchaser  should  be  particularly  called  to 
the  requisite,  that  the  vendor  has  not  charged  the  estate 
with  any  intermediate  incumbrance.  A  vendor  may,  by 
fraudulent  representations,  induce  a  purchaser  to  believe 
that  the  title-deeds  are  destroyed  or  mislaid :  and  if  a 
purchaser  acting  under  this  impression  should  procure  an 
actual  assignment  of  a  term  from  the  person  in  whom 
it  was  vested,  it  seems  impossible  to  contend  that  the 
person  in  possession  of  the  deeds,  although  he  claims 
a  prior  title  to  the  inheritance(p),  has  any  equity  against 

(p)  See  1  Pow.  Mort.  4th  edit.  510 ;  £vans  v.  Bicknell,  6  Yes.  jun. 

174  ;  Martinez  r.  Cooper,  2  Russ.  198. 
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(*)the  subsequent  purchaser,  who  must  not  be  prevented 
from  making  the  best  use  he  can  of  the  term.  It  is  evi- 
dent,  however,  that  the  person  having  thus  obtained  an 
assignment  of  a  term,  must  have  considerable  difificulty 
in  using  it  as  a  sword  to  attack  the  possession  of  his 
adversary(9). 

A  purchaser  may,  in  some  cases,  be  entitled  to  the  be- 
nefit  of  an  outstanding  term,  although  he  has  neither  an 
assignment  of  it,  nor  the  possession  of  the  deeds  relating 
to  iu     This  doctrine  will  be  discussed  hereafter(r). 

It  may  here  be  remarked,  that  where  a  term  of  years 
does  not  necessarily  appear  on  the  face  of  the  conveyance, 
it  should  be  assigned  to  attend  the  inheritance  by  a  sepa- 
rate  deed,  and  no  notice  should  be  taken  of  it  in  the  con- 
veyance of  the  fee,  for  the  legal  estate  must  prevail  at 
law(5)(243) ;  and  it  is  a  consequence  of  this  rule,  that 
where  a  term  of  years  is  assigned  by  the  conveyance  of 
the  inheritance,  or  even  mentioned  in  it  as  a  subsisting 
term,  the  owner  cannot  safely  bring  an  ejectment  in  his 
own  name  only,  lest  his  action  should  be  defeated  by  the 
production  of  the  conveyance  to  him,  in  which  it  would  ap- 
pear that  the  legal  estate  was  vested  in  his  trustee.  And 
here  we  may  correct  the  common  error  of  excepting  the 

(q)  See  ex  parte  Knott,  11  Yes.  jun.  609. 

(r)   Seepo*^  ch.  17. 

{a)  See  Doe  v.  Wroot,  6  East,  132  ;  and  the  cases  cited  in  the  note 
to  p.  138  ;  which  have  overruled  Mr.  Justice  Gundry's,  Lord  Mans- 
field's and  Mr.  Justice  Buller's  equitable  doctrine  as  to  terms  of  years* 
See  Doe  r.  Pegge,  1  T.  Rep.  758,  n.  (a),  and  several  cases  in  Burr. 
Cowp.  and  Dougl. 

(243)  See  Jackson  v.  Siason^  2  Johns.  Cas.  321.     Jackson  v.  Pierce^ 

2  Johns.  Rep.  221.  Jackson  v.  Van  Slyck^  8  Johns.  Rep.  380, 2d  Edit, 

Mooters  Les.  v.   Pearce^  2  Hen.  &  Munf.   236.     See  also,  Finley  v. 

Williams^  9  Cranch,  164.     Brown^s  Les.  v.  Galloway ^  1  Peters'  Rep. 

299.     WilUnk's  Les.  v.  MUes,  I  Peters'  Rep.  429.     Penn's  Les.  v. 

Klyne,  4  Dall.  409.     Jackson  v.  Chase^  2  Johns.  Rep.  84.    Jackson  v. 

Dego^  3  Johns.  Rep.  422. 
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term  in  the  coaveyaoce  of  the  inheritance,  as  an  incam- 
brance,  although  it  is  assigned  to  attend  by  a  separate 
deed.  This  practice  is  very  incorrect,  for  the  term  is  a 
protection,  and  not  an  incumbrance ;  and  the  exception 
in  the  conveyance  effectually  defeats  the  advantages  which 
(*)might  otherwise  be  deri^ied  from  the  term  being  assign- 
ed by  a  separate  deed. 


IV.  Where  trustees  ought  to  convey  to  the  beneficial 
owner,  it  will,  upon  a  trial,  be  left  to  the  jury  to  presume 
where  such  a  presumption  may  reasonably  be  made,  that 
they  have  conveyed  accordingly,  in  order  to  prevent  a  just 
title  from  being  defeated  by  a  matter  of  form(/)(244). 

But  where  the  trustee  of  a  term  is  not  joined  in  an  eject- 
ment brought  by  his  cestui  que  trust,  and  the  jury  state 
in  a  special  verdict,  or  a  special  case,  that  the  term  still 
continues,  the  plaintiff  cannot  prevail  at  law,  but  will  be 
defeated  by  the  legal  estate  in  his  trustee(u)(24d).     This 

(<)  Lade  r.  Holfbrd,  Bull.  Ni.  Pri.  110,  as  explained  in  Doe  r.  Sy- 
bourn,  7  Tenn  Rep.  2 ;  and  Roe  v.  Reade,  8  Term  Rep.  118;  and  see 
Doe  V.  Staple,  2  Term  Rep.  634 ;  Tankard  v.  Wade«  Irish  Term  Rep. 
162  ;  and  Hillarj  v.  Waller,  12  Yes.  jun.  239. 

(tt)  Goodtitle  r.  Jones,  7  Term  Rep.  47  ;  Roe  v.  Reade,  8  Term 
Rep.  118 ;  and  see  Doe  v.  Staple,  2  Term  Rep.  684. 

(244)  See  Jackson  v.  Pierce^  2  Johns.  Rep.  226.  Jackson  ▼.  Moore, 
13  Johns.  Rep.  613.  Doe  v.  Phelps,  9  Johns.  Rep.  169.  Doe  ?. 
Campbellj  10  Johns.  Rep.  475. 

(245)  Cestuis  que  irvst  may  support  ejectment  in  their  own  names,  in 
Pennsylvania  ;  otherwise,  they  would  be  without  remedy  in  the  case  of 
an  obstinate  trustee,  there  being  no  court  of  equity  in  that  state :  Ken- 
nedy  v.  jFurt^,  1  DalL  72.  An  equitable  title  is  sufficient  to  support  the 
action.  Chancery  powers  having  devolved  on  the  courts  of  law,  are 
exercised  through  the  instrumentality  of  jurors.  Smith  v.  Patton,  1 
Serg.  &  Rawle,  80.  So,  ejectment  will  lie  against  the  vendor  of  real 
estate,  on  articles  of  agreement,  al\er  the  tender  of  the  purchase  money. 
Hawn  y.  JVorriSf  4  Binn.  77.  Minsker  and  Bale  v.  Morrison,  2 
Teates,  344.     So,  the  vendor  may  maintain  ejectment  against  the  ven- 
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must  inevitably  happen  where  a  term  of  years  has  been 
assigned  to  attend  the  inheritance  upon  a  purchase  of  the 
fee,  and  the  purchaser  brings  an  ejectment  in  his  own 
name  only.  It  were  clearly  too  much  to  presume  a  sur- 
render of  a  term  which  the  owner  has  so  anxiously  kept 
distinct  from  the  inheritance(a')« 

This  was  so  stated  in  the  last  edition  of  this  work ; 
but  the  point  has  since  undergone  much  discussion,  and 
the  leading  heads  of  the  argument,  and  the  present  state 
of  the  law  on  this  head,  piust  now  be  retraced(I). 

It  has  long  been  the  policy  of  our  Legislature  to  encou- 
rage the  free  alienation  of  real  property,  and  secure  the 
titles  of  bona  fide  purchasers*  Our  statute  book  abounds 
with  laws  having  this  tendency.  The  same  spirit  per- 
vades (^)the  common  law.  We  are  told  that  the  maxims 
of  the  common  law,  which  refer  to  descents,  discontinu- 
ances, non-claims  and  collateral  warranties,  are  only  the 
wise  arts  and  intentions  of  the  law  to  protect  the  possession 
and  strengthen  the  rights  of  purchasers.  A  purchaser  is 
a  favorite  of  a  court  of  equity.  It  is  the  settled  law  of 
that  court,  that  if  a  man  buy  an  estate  fairly  he  may  get 
in  a  term  of  years,  or  other  incumbrance,  although  it  is 
satisfied,  and  thereby  defend  his  title  at  law  against  any 
mesne  incumbrance  of  which  he  had  not  notice.  It  were 
idle  to  discuss  the  policy  of  our  law.  In  a  commercial 
country  like  ours,  where  one  great  stimulus  to  enterprise 
in  commerce  is  the  hope  to  possess  territorial  ownership, 
every  one  is  interested  in  the  free  interchange  of  property, 
and  the  safety  of  purchasers.     The  danger  of  latent  in- 

{x)  See  Doe  v.  Scott,  1 1  East,  478. 


(I)  This  was  the  statement  in  the  6th  edition. 


dee  in  possession,  if  the  purchase  money  be  not  paid.  Mitchell  v.  De 
Roche^  1  Yeates,  12.  See  further,  ^ewfuUl  v.  Wheeler^  7  Mass.  Rep. 
189. 
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cumbrances  renders  it  necessary  that  every  possible  guard 
should  be  thrown  around  purchasers.     The  policy  of  the 
law  in  this  respect  led  to  the  received  doctrine  as  to  terms 
of  years  attendant  on  the  inheritance.     Abstractedly  con- 
sidered, nothing  can  be  more  absurd  than  that  a  purchaser 
of  the  fee  should  procure  a  term  of  years,  created  a  cen- 
tury ago,  to  be  assigned  to  a  trustee  for  him.     But  with 
reference  to  the  protection  to  be  derived  from  such  a  tenn 
of  years,  it  is  of  the  deepest  importance  to  a  purchaser 
that  he  should  keep  it  on  foot.     At  law,  every  term  of 
years  in  a  trustee  is  a  term  in  gross.     This,  which  was 
distmctly  laid  down  by  Lord  Hardwicke(y),  should  never 
be  lost  sight  of.     The  moment  that  a  court  of  law  acts 
upon  the  term  as  a  part  of  the  inheritance,  it  strikes  at 
the  root  of  the  settled  doctrines  of  centuries,  shakes  the 
landmarks  of  the  law  of  real  property,  and  renders  inse- 
cure the  title  of  every  purchaser  in  the  kingdom.     Our 
law  permits  the  creation  of  terms  of  years  for  any  period 
of  time.     Where  a  term,  whether  for  one  hundred  or  ten 
(*)thousand  years,  is  created  by  way  of  use,  it  invests  the 
person  to  whom  it  is  granted  with  a  legal  right  to  the 
estate  during  the  period  specified.     It  is  not  necessary  by 
our  law,  that  possession  should  accompany  the  legal  estate 
in  order  that  the  title  of  the  legal  owner  should  continue 
unbarred.     Possession  by  my  tenant,  or  by  a  person  with 
my  permission,  or  acknowledging  my  title,  is  in  law  pos- 
session by  me,  and  during  such  tenancy  or  holding  my 
title  remains  unimpeached ;  therefore,  although  the  legal 
owners  of  the  fee  of  an  estate  have  enjoyed  it  for  the  last 
one  hundred  years,  yet  that  will  not  affect  the  existence 
of  a  term  of  years  in  the  trustee  to  attend  the  inheritance, 
because  the  possession  of  the  legal  owner  of  the  fee  is 
the  possession  of  the  termor ;  their  titles  are  consistent, 

(y)  1  Term  Rep.  765. 
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and  support  each  other(I).  The  owner  of  the  fee  is  as  a 
tenant  at  will  to  his  own  trustee.  It  frequently  happens 
that  the  owner  of  the  fee  is  indebted  to  the  term  of  years 
for  his  peaceable  possession  ;  such  a  possession,  therefore, 
operates  as  a  continual  acknowledgment  of  the  legal' 
title  of  the  termor,  and  proves  its  efficacy.  The  term  is 
anxiously  assigned  to  attend  the  inheritance ;  it  does  ac- 
cordingly attend  the  inheritance;  and  the  performance 
of  the  very  service  for  which  it  was  created  never  can  be 
a  ground  for  defeating  its  legal  operation.  Uj^on  prin- 
ciple, therefore,  a  term  of  years  assigned  to  attend  the 
inheritance  ought  not  to  be  presumed  to  be  surrendered 
unless  there  has  been  an  enjoyment  inconsistent  with  the 
existence  of  the  term^  or  some  act  done  in  order  to  disavow 
the  tenure  under  the  termor ^  and  to  bar  it  as  a  continuing 
interest.  This  has  always  been  the  received  opinion  of 
the  Profession,  and  particularly  of  that  class  of  the  Pro- 
fession to  whom  titles  are  more  particularly  referred.  It 
matters  very  little  what  is  the  opinion  of  any  individual 
(*)conveyancer ;  but  the  opinion  of  the  conveyancers,  as 
a  class,  is  of  the  deepest  importance  to  every  individual  of 
property  in  the  state.  Their  settled  rule  of  practice  has 
accordingly,  in  several  instances,  been  adopted  as  the  law 
of  the  land,  not  out  of  respect  for  them,  but  out  of  ten- 
derness to  «the  numerous  purchasers  who  have  bought 
estates  under  their  advice. 

As  judgments,  and  other  incumbrances,  are  infinite, 
and  it  is  impossible  to  rely  even  upon  searches  for  thenl, 
the  doctrine,  that  a  term  of  years  attendant  on  the  inbc^- 
ritance  should  protect  a  purchaser  against  incumbrances 
of  which  he  had  not  notice,  was  long  since  established. 
This  rule  of  property  was  shaken  in  the  time  of  Lord 
Mansfield,  when  the  courts  of  law  broke  down  the  bour^ 
dary  between  them  and  courts  of  equity  ;  but  the  barridr 

(I)  See  DOW  the  3  &  4  W.  4,  c.  27. 
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has  since  been  restored,  and  equitable  doctrines  are  no 
longer  acted  upon  in  courts  of  law. 

Now,  with  a  view  to  discuss  at  large  the  doctrine  of 
presomittg  a  surrender  of  a  term  assigned  to  attend  the 
inheritance,  let  us  suppose  a  term  of  years  to  be  created 
in  the  year  1700,  by  way  of  mortgage.  B.  buys  the  fee 
in  1760,  and  pays  oflF  the  mortgage,  and  the  term  is  as- 
signed to  a  trustee  for  5.,  his  heirs  and  assigns,  and  to 
attend  the  inheritance.  B.  lives  till  1819,  without  dis- 
turbing the  term,  or  in  any  manner  rec(^nizing  its  exist- 
ence. Can  it  be  contended  that  a  surrender  of  the  term 
should  be  presumed  ?  Was  not  B.^s  possession  consistent 
with  the  existence  of  the  term  immediately  after  the  as- 
signment in  1760  ?  If  so,  when  did  it  become  adverse  to 
it  ?  What  necessity  was  there  for  any  act  recognizing  the 
existence  of  the  term  whilst  5. '5  continued  possession  was 
consistent  with  the  term,  and  was  supported  by  the  trust 
upon  which  it  was  assigned  ?  If  the  term  ought  to  have 
been  recognized  from  time  to  time,  how  often  should  this 
act  be  repeated  ;  once  a  week,  or  once  a  month  ?  Is  there 
(*)any  ground  upon  which,  in  1819,  a  surrender  can  be 
presumed  on  the  strength  of  B.^s  possession,  which  would 
not  be  equally  operative  the  first  week,  nay,  the  first  day 
'after  the  purchase  in  1760?  In  the  absence  of  evidence 
of  a  surrender,  it  is  impossible,  on  any  sound  principle, 
to  presume  one  ;  unless  the  precise  instant  can  be  pointed 
out  when  the  owner  of  the  inheritance  was  desirous  no 
longer  to  have  the  benefit  of  the  term.  Without  his  pre- 
sumed concurrence  a  surrender  cannot  be  presumed  ;  for 
the  trust  was  not  to  surrender  the  term,  by  which  means 
incumbrances  might  be  let  in,  but  expressly  to  keep  it  on 
foot,  in  order  to  exclude  them.  A  surrender  by  the  trustee, 
therefore,  without  the  direction  of  his  cestui  que  trust, 
would  be  a  breach  of  trust.  It  is  said  that  the  expense 
of  making  out  a  representation  to  a  termor  makes  the 
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term  a  burden  instead  .of  a  benefit  to  the  owner  of  the 
fee.  It  is  not,  however,  denied  that  the  owner  of  the  fee 
may  keep  on  foot  a  term  attendant  on  the  inheritance, 
and  that  no  court  of  law  can  control  his  power  to  do  so. 
Where  he  has  exercised  his  power,  and  declared,  without 
any  limitation  of  time,  that  the  term  shall  be  attendant 
on  the  inheritance^  and  be  in  trust  for  him,  his  heirs  and 
assigns,  does  not  this  mean  that  the  inheritance  shall  be 
so  attended  during  all  the  years  to  come  in  the  term  ? — 
and  if  it  do,  what  power  has  a  court  of  law  out  of  a  mor- 
bid compassion  for  him,  on  account  of  the  expense  which 
it  may  occasion,  to  presume  a  surrender  of  the  term  which 
he  has  so  anxiously  kept  on  foot  ?  particularly  as  at  the 
very  moment  that  a  surrender  of  the  term  is  presumed, 
its  existence  may  be  required  to  protect  the  estate  against 
a  latent  incu  mbrance ;  and  the  Court  has  no  means  what- 
ever to  ascertain  whether  there  is  any  such  incumbrance. 
The  amount  of  the  expense,  too,  must  depend  upon  the  par- 
ticular circumstances  of  each  case :  and  yet  it  would  hard- 
ly be  desirable  that  the  rule  should  depend  on  the  quan- 
tum (*)of  expense  which  an  assignment  would  occasion. 
If,  however,  expense  is  to  be  adverted  to,  on  that  ground 
alone  surrenders  should  not  in  such  a  case  be  presumed ; 
because  that  doctrine  would  weaken  a  purchaser's  reliance 
on  any  givQU  term  of  years  ;  he  would  in  almost  every 
case  search  for  judgments.  This  could  not  be  done  with- 
out expense  ;  and  where  a  man  has  been  in  the  habit  of 
confessing  judgments,  it  very  seldom  happens  that  satis- 
faction is  entered  upon  them  when  they  are  paid  off. 
This  leads  to  great  expense,  and  di£ScuIty  in  practice ; 
because  a  purchaser  expects  the  judgments  to  be  regularly 
discharged;  and  where  even  a  few  years  have  elapsed 
since  the  payment  of  the  debt,  if  the  creditor  is  living 
and  can  be  traced,  yet  he  hesitates  to  do  any  further  act 
in  relation  to  a  transaction  which  he  considered  long  since 
closed. 
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If  the  surrender  of  the  term  canuot  be  presumed  at  B.^s 
death  in  1819,  we  will  suppose  the  estate  to  descend  to 
B.^s  heir  at  law.  Now  no  man  ever  beard  of  an  heir  at 
law  executing  a  deed  for  the  sole  purpose  of  recognizing 
terms  of  years  attendant  on  the  inheritance,  or  taking 
assignments  of  them  to  new  trustees  to  attend,  where  they 
had  already  been  assigned  to  trustees  of  his  ancestor's 
nomination  for  that  purpose.  His  possession,  however, 
comes  in  the  place  of  bis  ancestor's ;  and  why  should  he 
be  deprived  of  the  guard  which  his  ancestor  created  for 
his  benefit  ?  If  his  ancestor's  possession  was  the  posses- 
sion of  the  trustee,  it  will  not  be  denied  that  his  posses- 
sion stands  in  the  same  relation.  The  trust  is  to  attend 
the  inherit<mce^  and  for  jB.,  his  heirs  and  assigns ;  there- 
fore, under  the  express  words  of  the  trust,  the  heir  is  en- 
titled to  the  benefit  of  it,  and  his  possession  is  the  pos- 
session of  the  trustee* 

Suppose  further,  that  B.'^s  heir,  in  1820,  makes  a  mar- 
riage settlement  without  noticing  the  term  of  years,  could 
(*)the  term  on  that  account  be  presumed  to  be  surrender- 
ed ?  It  is  910^  the  practice  upon  a  marriage  settlement  to  re- 
assign attendant  terms  to  new  trustees ;  and  no  prudent 
practitioner  declares  the  trust  of  attendant  terms  by  the 
settlement,  lest  the  parties  upon  an  ejectment  should  be 
defeated  by  the  production  of  their  own  conveyance,  upon 
the  face  of  which  it  would  appear  that  the  legal  estate 
%vas  outstanding ;  and  1  never  saw  or  heard  of  a  separate 
declaration  to  that  efiect  on  a  marriage.  In  short,  it  is 
not  the  practice  to  advert  to  terms  of  years  on  a  marriage 
settlement,  or  on  a  devolution  from  ancestor  to  heir, 
although,  no  doubt,  that  may  have  been  done,  and  with 
propriety,  in  some  particular  cases.  It  is  very  rare  indeed, 
that  upon  a  marriage  the  title  is  investigated.  In  ninety- 
nine  ca^s  out  of  a  hundred,  the  parties  take  up  the  title 
with  the  settlement,  conveyance,  or  will,  under  which 
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the  husband  or  wife  immediately  claims.  This  is  a  fact. 
In  very  few  instances,  and  those  are  upon  the  marriages  of 
persons  of  consequence,  is  the  title  investigated ;  and  it 
has  never  been  the  custom  to  take  a  new  assignment,  or 
make  a  declaration  of  trust  of  a  term  before  assigned  to 
attend  the  inheritance.  At  the  time  of  the  settlement,  a 
fraud  by  the  husband  is  not  contemplated.  No  purchaser 
or  mortgagee  would  accept  the  title  without  inquiring 
for  a  settlement ;  and  as  the  wife  would,  in  most  cases, 
be  entitled  to  dower  if  there  was  no  settlement,  her  con- 
currence in  a  fine  would  be  required,  and  that  would  at 
once  lead  to  a  discovery  of  the  settlement.  Neither  is 
it  usual  to  deliver  to  the  trustees  of  a  marriage  settle- 
ment the  deeds  relating  to  the  term.  The  tenant  for  life, 
it  is  settled,  is  entitled  to  the  custody  of  the  deeds. 
The  trustees  have  merely  the  custody  of  one  part  of  the 
settlement. 

If  BJ*s  heir  was  entitled  to  the  benefit  of  the  term  in 
1820,  when  he  made  the  settlement,  can  the  execution 
(*)of  the  settlement  deprive  him  of  its  aid  ?  Is  the  act 
inconsistent  with  the  existence  of  the  term  ?  Was  it 
not  declared  to  attend  the  inheritance^  and  to  be  in 
trust  for  jS.,  his  heirs  and  assigns?  Suppose  the  heir,  as 
is  usual,  to  take  a  life-estate  under  the  settlement,  and  to 
be  in  of  the  old  use,  can  it  be  contended  that  this  portion 
of  the  old  use  is  inconsistent  with  the  title  of  the  trustee, 
although  the  latter  was  consistent  with  the  use  in  fee  ii\ 
the  heir  ?  Why  should  an  act  be  done  to  recognize  the 
term  ?  The  assignment  of  the  term  to  attend  the  inheri- 
tance speaks  at  all  times,  whilst  the  possession  is  consistent 
with  the  title  of  the  trustee  of  the  term.  The  universal 
practice,  not  to  require  assignments  of  attendant  terms  on 
descents  or  settlements,  proves  unequivocally  the  opinion 
of  the  Profession,  that  the  possession  of  the  heir,  and  of  the 
persons  claiming  under  the  settlement,  is  in  law  the  pos- 
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session  of  the  trustee  of  the  term.  Length  of  time  in  this 
ease  is  unimportant.  If  we  alter  the  above  dates,  and 
state  B.'^s  purchase  to  be  in  1800,  his  death  in  1805,  and 
the  settlement  in  1810,  the  principle  is  precisely  the  same  ; 
and  it  would  startle  most  men  to  hear,  that  because  the 
term  had  not  been  recognized  since  its  assignment  in  1810 
a  surrender  of  it  may  be  presumed. 

If,  however,  the  term  is  a  subsisting  interest  after  the 
settlement,  let  us  suppose  the  life-estate  of  B.^s  heir  under 
the  settlement  to  be  sold  immediately  afterwards,  without 
the  purchaser  taking  an  assignment  of  the  term ;  does  this 
let  in  the  presumption  of  the  surrender  of  the  term  ?  Now 
the  term,  it  must  be  repeated,  was  assigned  to  attend  the 
inheritance^  and  in  trust  for  jB.,  his  heirs  and  assigns.  If 
the  possession  of  the  heir  and  his  family  under  the  settle- 
ment was  not  adverse  to  the  title  of  the  termor,  how  could 
the  title  of  the  purchaser  be  so  ?  The  term  is  a  benefit, 
originally  assigned  as  such,  and  not  an  incumbrance.  A 
man  should  at  least  reject  a  benefit,  or  act  inconsistently 
(*)with  the  intention  of  the  person  bestowing  it,  before  he 
is  presumed  to  repudiate  it.  The  event,  if  the  event  is  to 
be  looked  at  upon  which  this  question  hinges,  shows  that 
he  required  the  protection  of  the  term  more  than  any  of 
the  former  owners  ;  and  if  his  acts  are  to  be  adverted  to, 
we  shall  find  him  anxiously  obtaining  a  further  assignment 
of  the  term.  For  let  us  further  suppose  that  B.^s  heir, 
before  his  settlement,  confessed  a  judgment  which  was 
not  satisfied,  and  that  the  purchaser  bought  without 
notice  of  it,  and  when  he  did  discover  it,  procured  an 
assignment  of  the  term  to  a  new  trustee,  and  set  up  the 
term  as  a  defence  against  an  execution  upon  the  judg- 
ment :  Unless  the  presumption  of  the  surrender  is  an  in- 
eviiahle  conclusion  from  the  fact  of  the  purchase^  it  must  be 
admitted  that  there  is  no  ground  to  presume  a  surrender. 
But  can  it  possibly .  be  laid  down  as  a  rule,  that  every 
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attendant  term  must  be  presumed  to  be  surrendered 
against  a  purchaser  who  does  not  take  an  assignment  of 
the  term,  or  a  declaration  of  the  trust  of  it  at  the  time  he 
purchased  ?  Why  should  he  do  so  whilst  his  possession 
is  consistent  with  the  title  of  the  termor,  and  expressly 
within  the  limits  of  the  original  trust  ?  Would  not  an 
assignment,  a  week,  or  a  month,  or  a  year  afterwards, 
before  any  adverse  claimant  appeared,  be  sufficient  to 
keep  the  term  on  foot  ?  If  so,  when,  at  what  precise 
moment  does  the  presumption  arise  ? 

Where  an  easement,  for  example,  is  enjoyed,  or  having 
been  enjoyed  is  discontinued  to  be  used,  the  user  or  non- 
user  forcibly  lets  in  the  presumption  of  a  grant  in  the  one 
case,  and  a  surrender  in  the  other.  But  there  the  act  speaks 
for  itself.  The  whole  argument  in  our  case  is,  that  there 
is  a  continued  enjoyment  under  the  original  trusts^  which 
embrace  all  tlie  persons  who  have  successively  enjoyed  the 
estate.  Therefore,  as  an  enjoyment  of  the  easement  would 
of  itself,  without  any  further  assertion  of  right  or  declara- 
tion, (^)exclude  the  presumption  of  a  surrender,  so  here 
the  continued  enjoyment  must  have  the  same  operation. 

Does  then  the  appearance  of  the  adverse  claimant 
weaken  the  purchaser's  case  ?  So  far  from  it,  that  in  the 
great  majority  of  the  cases  in  the  books  the  protection  was 
not  sought  for  until  the  necessity  for  it  appeared.  Equity 
does  not  regard  notice  at  the  time  of  getting  in  the  term. 
The  notice,  to  operate,  must  be  fixed  upon  the  party  at 
the  time  of  the  completion  of  the  purchase.  Equity  too 
will  assist  a  purchaser  where  he  has  not  got  an  assign^ 
ment  of  the  term,  but  has  the  better  title  to  it.  At  law, 
the  term  is  a  term  in  gross,  and  the  courts  of  law  ought 
not  to  enter  into  a  consideration  of  the  equities  of  the 
parties ;  because  they  have  not  the  necessary  machinery 
to  enable  them  to  come  to  a  due  conclusion  on  the. 
equitable  rights.     It  has  been  decided  in  equity,  that  if 
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a  mortgagor^  after  a  defective  mortgage  ia  fee,  confess 
a  judgment,  the  judgment-creditor,  although  he  has  the 
legal  title,  shall  be  postponed  to  the  mortgagee(z).  So 
it  has  been  beld(a)  that  a  prior  mortgagee,  having  a  sub- 
sequent judgment,  may  tack  the  judgment  to  the  mort- 
gage ;  but  a  prior  judgment-creditor  getting  a  subsequent 
mortgage,  cannot  do  so,  because  the  judgment  is  not  a 
specific  lien  upon  those  lands,  that  is,  lie  does  not  go  on 
the  security ;  he  has  not  trusted  to  the  credit  of  the  estate. 
A  judgment-creditor  therefore  does  not,  in  equity,  stand 
on  the  same  footing  with  a  purchaser  of  the  estate  itself. 
In  a  case(6)  where  there  was,  1st,  an  act  of  bankruptcy 
by  A. ;  2dly,  a  settlement  for  valuable  consideration  by 
him,  without  notice  to  the  parties  of  the  act  of  bank- 
ruptcy ;  and  3dly,  a  commission  against  him  ;  although 
(*)the  commission  over-reached  the  settlement,  yet  the 
persons  claiming  under  it  were  held  to  be  entitled  to 
the  benefit  of  an  outstanding  term  created  prior  to  the 
bankruptcy. 

These  cases  show  the  rules  of  equity  which  flow  from 
the  anxiety  of  the  Court  to  strengthen  the  title  and  pro- 
tect the  possession  of  purchasers ;  but  if  at  law  the  out- 
standing term  is  to  be  presumed  to  be  surrendered,  they 
will  no  longer  afford  any  protection  to  purchasers. 

Some  stress,  in  favor  of  the  presumption,  has  been  laid 
on  two  circumstances  ;  the  one,  that  the  estate  has  been 
quietly  enjoyed  ;  the  other,  that  the  deeds  relating  to  the 
term  are  in  the  hands  of  the  owner  of  the  estate.  The 
first  circumstance,  I  have  already  endeavored  to  prove, 
is  against  the  presumption  of  a  surrender.  The  latter 
can  never  operate  in  favor  of  the  presumption,  unless 

(z)  Burgh  V.  Francis,  1  P.  Wms.  279,  cited. 

(a)  AnoD.  2  Yes.  663 ;  Brace  v.  Duchess  or  Marlborough,  2  P. 
Wms.  491. 

(b)  Wilker  e.  Bodington,  2  Yern.  599. 
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the  courts  of  law  deny  the  power  of  a  man  to  keep  an 
attendant  term  in  a  trustee  and  the  deeds  in  his  own 
possession.  In  no  case  does  the  trustee  of  the  term  keep 
the  deeds.  They  form  part  of  the  muniments  of  title,  and 
are  kept  as  such  by  the  owner  of  the  fee.  If  it  be  neces- 
sary upon  a  sale  to.  covenant  for  their  production,  by 
whom  but  the  owner  should  the  covenant  be  entered 
into  ?  and  the  covenant  should  of  course  be  entered  into 
by  the  person  holding  the  deeds.  The  trustee  of  the 
term,  even  if  the  deeds  were  deposited  with  him,  could 
not  be  compelled,  and  would  not  be  advised,  to  covenant 
for  the  production  of  them.  Besides,  the  case  of  Doe  v. 
Scott,  which  will  be  referred  to  presently,  fully  answers 
that  objection.  That  the  judgment-creditor  has  not  the 
possession  of  the  deeds,  and  therefore  the  surrender,  if 
there  be  one,  is  not  likely  to  be  in  his  hands,  cannot 
surely  be  a  ground  to  presume  that  there  actually  is  such 
a  surrender.  If  the  judgment- creditor  has  the  better 
equity,  which  is  the  true  inquiry  in  these  cases,  he  may 
(*)jfile  a  bill  against  the  purchaser,  who  would  be  com- 
pelled to  answer,  whether  there  was  a  surrender  or  not. 

Suppose  that  the  assignment,  when  it  is  taken,  is  made 
not  by  the  original  trustee,  who  is  dead,  but  by  his  son, 
who  has  regularly  taken  out  administration  to  him,  does 
that  weaken  the  case  ?  Certainly  the  administrator  could 
not  know  that  his  father  had  not  surrendered  the  term  in 
his  life-time ;  but  he  was  more  likely  to  know  the  fact  than 
any  other  person.  For  the  family  solicitor  would  of  course 
peruse  the  deed  on  his  behalf;  and  if  a  surrender  had 
been  made  of  the  term,  which  probably  would  have 
passed  through  his  office,  he  would  not  have  suffered  the 
son,  as  administrator,  to  execute  an  assignment  of  it. 
Besides,  if  some  deed  is,  in  the  absence  of  all  evidence 
of  its  actual  execution,  to  be  presumed,  why  should  not 
a  new  assignment  to  attend  be  presumed,  if  that  were 
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necessary  -  to  support  the  purchaser's  title,  rather  than 
a  surrender,  which  would  operate  to  defeat  it  ?  For  his 
possession  was  consistent  with  the  term,  and  he  trusted 
bis  money  on  the  security  of  the  estate  itself,  which  the 
judgment-creditor  did  not. 

Fifteen  years  ago,  it  was  very  much  the  practice  to 
leave  terms  already  assigned  to  attend  the  inheritance,  in 
the  original  trustees,  and  to  be  satisfied  with  a  general 
declaration  of  trust  of  all  attendant  terms.  It  never 
occurred  to  the  highly  respectable  persons  by  whom  that 
practice  was  adopted,  that  a  surrender  of  the  terms  could 
be  presumed.  It  were  difficult  to  contend  that  a  mere 
general  dedaration  is  sufficient  to  keep  the  term  alive,  if 
without  it  the  presumption  of  Tts  surrender  would  be  let 
in.  The  trustee  of  the  term,  by  force  of  the  original 
trust,  becomes,  without  any  further  declaration,  a  trustee 
for  the  purchaser.  Now  if  the  trust  be  a  trust  for  the  pur- 
chaser, and  the  latter  do  no  act  amounting  to  a  disclaimer 
of  the  benefit  of  the  trust,  how  can  it  vary  his  rights,  that 
'(*)he  neglected  to  re-declare  that  which  has  already  been 
expressly  declared,  viz.  that  the  trustee  should  hold  the 
term  for  the  original  owner,  his  heirs  and  assigns,  and  to 
attend  the  inheritance  ? 

Lord  Hardwicke,  in  Willoughby  «?.  Willoughby,  enters 
very  fully  into  this  doctrine.  He  admitted,  that  where 
an  old  term  has  been  assigned  upon  an  express  trust  to 
attend  the  inheritance  as  settled  by  such  a  deed,  and  the 
conveyancer  is  satisfied  that  the  uses  of  the  iuheritance 
have  never  been  barred  till  the  new  purchase  or  settle- 
ment is  made,  he  may  very  safely  rely  upon  it,  because 
the  very  assignment  carries  notice  of  the  old  uses.  Nay, 
where  the  assignment  has  been  generally  in  trust  to  attend 
the  inheritance,  and  the  parties  approve  of  the  old  trus- 
tees, they  may  entirely  rely  upon  it,  especially  in  the  case 
of  a  purchase,  where  the  title-deeds  always  are  or  ought 
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to  be  taken  in  ;  for  if  he  has  the  creation  and  the  assign- 
ment of  the  term  in  his  own  hands,  no  use  can  be  made 
of  it  agamst  him(c).  Lord  Hardwicke  thus  states  cases 
in  which  terms  may  be  safely  left  in  the  original  trustee  ; 
but  it  never  occurred  to  him  that  the  circumstance  of  so 
leaving  /hem  would  let  in  the  presumption  that  they  were 
surrendered. 

It  is  said  that  this  doctrine  withdraws  a  large  portion 
of  the  real  property  in  the  kingdom  from  the  jurisdiction 
of  the  courts  of  common  law.  That,  however,  is  not  so ; 
because  the  title  of  the  termor  is  the  legal  one,  and  there- 
fore those  courts,  in  such  cases,  decide  upon  the  legal 
title,  which  only  is  within  their  province.  The  term  is 
set  up,  not  in  bar  of  the  jurisdiction  over  the  property, 
but  in  consequence  of  the  rule  of  the  court  itself,  which 
forbids  an  equitable  tenant  to  recover  against  the  legal 
title.  If  even  the  doctrine  had  the  supposed  operation, 
(*)that  would  depend  upon  the  law  of  the  land,  and  if  it 
required  alteration  should  be  altered  by  the  Legislature. 
But  the  courts  of  law  have  been  so  anxious  to  support 
attendant  terms,  that  it  has  been  settled  ever  since  the 
reign  of  Charles  2.  that  such  a  term  shall  not  be  barred, 
even  by  a  fine  levied  by  the  owner  of  the  fee,  against 
the  intention  of  the  conusor ;  because  such  an  owner 
of  the  inheritance  must  be  taken  as  tenant  at  will  to  his 
trustee,  and  then  his  possession  is  the  possession  of  the 
trustee(d). 

Mr.  Justice  Buller  observed,  in  Doe  v.  Pegge(e),  that 
so  long  ago  as  the  time  of  Justice  Gundry,  when  an  out- 
standing satisfied  term  was  offered  as  a  bar  to  the  plain- 
tifTs  recovery,  that  Judge  refused  to  admit  it,  saying  that 
there  was  no  use  in  taking  an  outstanding  term  but  for 

(c)  1  Term  Rep.  772. 

{d)  1  YeDtr.  82 ;  2  Yentr.  329 ;  1  Sid.  460. 

(c)  1  Term  Rep.  760,  n. 
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the  sake  of  the  conveyancer's  pocket ;  since  which  time, 
Mr.  Justice  Buller  added,  it  has  been  the  uniform  prac- 
tice, that  if  the  plaintiff  be 'entitled  to  the  beneficial  inte- 
rest, he  shall  recover  possession.  It  does  not  appear  in 
what  case  Mr.  Justice  Gundry  made  this  sweeping  obser- 
vation. It  is,  however,  not  law  at  this  day,  and  indeed 
never  was  to  the  extent  in  which  it  was  laid  down  ;  and 
Mr.  Justice  Buller  lived  to  see  the  law  on  this  subject 
restored,  and  his  own  opinions  over-ruled(/).  In  the 
same  case  of  Doe  and  Pegge,  Lord  Mansfield  observed, 
that  trusts  are  a  mode  of  cofiveyance  peculiar  to  this  country. 
In  all  other  countries  the  person  entitled  has  the  right 
and  possession  to  himself;  but  in  England  estates  are 
vested  in  trustees,  on  whose  death  it  becomes  difficult  to 
find  out  their  representatives,  and  the  owner  cannot  get 
a  complete  title.  If  it  were  necessary  to  take  assignments 
of  satisfied  terms,  terrible  inconveniences  would  ensue, 
(*)from  the  representatives  of  the  trustees  not  being  to  be 
found.  Sir  Edward  Northey's  clerk  was  trustee  of  near 
halfof  the  great  estates  in  the  kingdom.  On  his  death 
it  was  not  known  who  was  his  heir  or  relative.  So  that, 
where  a  trust-term  is  a  mere  matter  of  form,  and  the  deeds 
mere  muniments  of  another's  estate,  it  shall  not  be  set  up 
against  the  real  owner.  It  must  excite  surprise,  that 
Lord  Mansfield  should  have  imagined  that  any  rule,  whose 
tendency  it  was  to  subvert  what*  was  peculiar  to  this 
country,  could  long  subsist  while  the  peculiarity  itself 
was  allowed  to  exist.  As  well  mi^ht  you  admit  the  rule 
which  excludes  the  half  blood,  and  yet,  in  the  face  of 
contrary  evidence,  presume  that  a  brother  of  the  half 
blood  proceeded  from  the  same  couple  of  ancestors  as 
the  person  last  seised(I).     Is  the  whole  system  of  trusts 

(/)  See  Doe  r.  Staple,  2  Term  Rep.  684.        » 


(I)  This  argument,  in  this  and  other  passages,  speaks  of  the  law  as 
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to  be  subverted  because  sometimes  an  obscure  trustee  dies 
without  relations  ?  Or  is  the  legal  estate  to  subsist,  or 
not,  according  to  the  expense  which  a  re-conveyance  may 
occasion  in  any  given  case  ?  This  doctrine  never  could 
stand  the  test  of  an  accurate  investigation,  and  has  long 
since  been  over-ruled.  They  who  have  best  understood 
the  doctrine  of  equity,  have  powerfully  deprecated  their 
adoption  by  courts  of  law. 

In  Goodtitle  v.  Morgan(^),  a  mortgage  for  nine  hun- 
dred and  ninety-nine  years  was  made  in  1761,  by  Jones, 
the  owner  of  the  fee.  In  1767,  Jones  made  a  mortgage 
in  fee  to  Morgan ;  and  in  July  1769  he  made  a  mortgage 
in  fee  to  another  person.  In  1768,  the  nine  hundred  and 
ninety-nine  years  term  was  assigned  to  a  trustee  for  Jones, 
and  to  attend  the  inheritance.  The  first  mortgage  in  fee 
(*)was  before  that  assignment,  and  the  last  after  it.  In 
December  1769,  he  made  a  mortgage  in  fee  to  Sprigg, 
and  the  term  of  nine  hundred  and  ninety-nine  years  was 
assigned  to  a  trustee  for  Sprigg,  and  he  was  allowed  to 
recover  in  ejectment,  on  the  demise  of  his  trustee,  against 
the  two  prior  mortgagees  in  fee ;  although  it  was  speciously 
argued,  that  if,  previous  to  the  conveyance  iu  1769  to 
Sprigg,  the  defendants  had  brought  ejectments  upon  their 
mortgages,  neither  Jones  nor  his  trustee  could  have  set 
up  his  term  as  a  bar  to  their  ejectment;  and  that,  if 
Jones  himself  could  not  set  up  the  term,  it  seems  to  be 
absurd  to  say  that  those  who  claim  under  him  can,  for 
they  cannot  claim  a  greater  estate  than  he  had.  But  this 
argument  did  not  prevail,  although  Mr.  Justice  Buller 
did  not  put  the  decision  on  the  right  grounds.  The  case 
is  an  authority  for  my  position.  It  decides  clearly  that  a 
surrender  of  the  term  cannot  be  presumed  on  the  ground 

ig)  1  Term  Rep.  766. 


it  wa8.     The  reader  is  aware  that  the  half  blood  is  not  now  excluded, 

and  that  fines  are  abolished. 
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that  the  first  mortgagee  did  not  take  an  assignment  or 
a  declaration  of  trust  of  it.  A  second  mortgagee,  there- 
fore, procuring  an  assignment  of  the  term,  must  prevail 
at  law,  and  also  in  equity,  unless  he  had  notice  at  the 
time  he  advanced  his  money  of  the  first  mortgage. 

In  Doe  V.  Staple(A),  Lord  Kenyon,  C.  J.  said,  that  he 
extremely  approved  of  what  was  «aid  by  Lord  Mansfield 
in  the  case  of  Lade  v.  Holford,  that  he  would  not  suffer 
a  plaintiff  in  ejectment  to  be  nonsuited  by  a  term  standing 
out  in  his  own  trustee,  or  a  satisfied  term  set  up  by  a 
mortgagor  against  a  mortgagee,  but  would  direct  a  jury 
to  presume  a  surrender.  He  added,  '^  I  much  approve 
of  that ;  and  where  a  surrender  is  presumed,  there  is  an 
end  of  the  legal  title  created  by  the  term." 

In  Doe  V.  Sybourn(t),  the  same  learned  Judge  said, 
that  in  all  cases  where  trustees  ought  to  convey  to  the  bene- 
Jicial  (*)ownerj  he  would  leave  it  to  the  jury  to  presume 
where  such  a  presumption  might  reasonably  be  made ;  that 
they  had  conveyed  accordingly,  in  order  to  prevent  a  just 
title  from  being  defoated  by  a  mere  matter  of  form(k). 

Now  these  rules,  it  will  be  observed,  are  not  in  favor 
of  presuming  a  surrender  of  a  tierm  expressly  assigned  to 
attend  the  inheritance  against  a  purchaser.  The  doctrine 
that  a  mortgagor  shall  not  set  up  an  attendant  term  against 
a  mortgagee  does  not  warrant  the  presumption  of  a  sur- 
render in  this  case.  In  the  former  case,  there  are  only 
the  rights  of  the  mortgagor  and  mortgagee  still  in  ques- 
tion, and  the  presumption  is  made  in  favor  of  the  mort- 
gagee. The  claim  of  a  third  person  does  not  intervene. 
But  does  it  follow  that  a  surrender  should  be  presumed, 
not  as    between   the  mortgagor  and  mortgagee,  but  as 

(Jt)  2  Term  Rep.  696. 
(t)  7  Term  Rep.  2. 

{k)  And  see  Goodtitle  v.  Jones,  7  Term  Rep.  47 ;  Roe  v.  Reade,  8 
Term  Rep.  118. 

(*486) 


OF  ASSIGNMENTS  OF  TERMS. 


669 


between  two  innocent  mortgagees,  bQth  claiming  under 
the  same  mortgagor,  where  one,  after  the  execution  of 
both  of  the  mortgages,  has  obtained  an  assignment  of  the 
term  ?  Why  is  he  to  be  deprived  of  the  benefit  of  his  dili- 
gence ?  Why  is  this  plank  in  the  shipwreck  to  be  taken 
from  him  ?  The  doctrine  can  with  much  less  propriety 
be  applied  where  the  person  who  has  obtained  an  assign- 
ment of  the  term  is  an  Sctual  purchaser  of  the  estate, 
whilst  the  person  whom  he  seeks  to  exclude  by  the  term 
is  a  mere  judgment-creditor,  having  only  a  general  lien 
over  all  the  seller's  property,  and  who  perhaps  suffered 
the  judgment  to  remain  dormant  many  years.  The  objec- 
tion is  not,  that  a  surrender  cannot  be  presumed  against 
an  owner  of  the  inheritance,  but  that  the  presumption 
ought  not  to  be  made  against  a  purchaser  of  the  inherit- 
ance,  where'  the  contest  is  between  him  and  incum- 
brancers claiming  under  the  seller,  but  of  whose  claims 
(*)he  had  not  notice.  Even  the  case  of  Goodtitle  v.  Mor- 
gan, in  the  decision  of  which  Mr.  Justice  Buller  concurred, 
proves  that  the  mere  circumstance  of  executing  mort- 
gages without  assigning  the  term,  does  not  let  in  the  pre- 
sumption of  a  surrender  against  a  subsequent  mortgagee 
who  takes  an  assignment  of  the  term.  .Upon  principle,  it 
seems  impossible  to  contend  that  the  circumstance  of  the 
last  mortgagee  not  procuring  the  assignment  at  the  very 
moment  he  advances  the  money  can  let  in  the  presump- 
tion of  a  surrender.    - 

The  rule,  that  where  trustees  ought  to  convey  to  the 
beneficial  owner  a  jury  may  presume  such  a  conveyance, 
in  order  to  prevent  a  just  title  from  being  defeated  by 
a  mere  matter  of  form,  is  not  denied  to  be  a  wise  one  ; 
but  it  does  not  apply  to  the  case  under  discussion  ;  for  in 
this  case  the  trustees  ought  not  to  surrender  the  term  ;  to 
do  so  would  be  to  commit  a  breach  of  trust ;  and  the 
presumption,  if  it  is  made,  has  not  the  merit  of  preventing 
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a  just  title  from  being  defeated  by  a  mere  matter  of  form, 
but  lets  in  one  title  to  the  destruction  of  another,  where 
the  equities  are  at  least  equal ;  for  if  the  subsequent  pur* 
chaser  has  not  equal  equity  with  the  prior  incumbrancer, 
equity  itself  will  deprive  him  of  the  protection  of  the 
legal  term,  although  beyond  dispute  an  existing  one. 

The  case  of  Keene  v.  Deardou(/),  proves,  that  posses- 
sion, where  it  is  consistent  with  the  title  of  a  trustee, 
cannot  be  deemed  adverse  to  it ;  and  that  no  presumption 
of  a  surrender  can  be  made  contrary  to  an  express  trust. 
This  proves  both  the  propositions  in  the  case  under  dis- 
cussion. Possession  is  certainly  evidence  of  title,  but  it 
is  not  evidence  of  the  quality  of  the  title.  It  does  not 
prove  whether  you  are  seised  in  fee,  or  have  a  mere 
chattel  interest ;  nor  does  it  prove  whether  your  title  is 
legal  or  equitable.  And  therefore  possession  may  always 
(*)be  shown  to  be  consistent  with  the  title  of  a  trustee  of 
an  attendant  term.  After  an  express  trust  to  attend  the 
inheritance,  a  surrender  of  the  term  should  never  be  pre- 
sumed where  the  rights  of  the  cestui  que  trust  are  not 
invaded  by  the  trustee,  and  the  cestui  que  trust  has  done 
no  act  to  disavow  his  right  to  the  trust  of  the  term. 
^  The  case  of  Doe  v.  Scott(m),  is  a  strong  authority 
against  the  doctrine  of  presumption.  In  1727,  Lord 
Oxford  executed  a  mortgage  for  a  term  of  one  thousand 
years.  In  1761,  Lord  Oxford  executed  a  marriage  settle- 
ment, wherein  it  was  stated,  that  27,000/.,  part  of  the 
lady^s  fortune,  was  to  be  applied  to  the  discharge  of  the 
mortgage.  Since  that  time  no  mention  was  made  of  it, 
nor  was  there  any  other  evidence  of  its  existence,  till,  in 
a  mortgage-deed  of  the  3d  of  December  1 802,  this  term, 
together  with  another  outstanding  term  of  1709,  was  as- 
signed to  secure  the  mortgage-money.     It  was  insisted 

(i)  6  East,  248.  (m)  11  Ei»t,  478. 
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that  a  surrender  of  the  term  ought  to  be  presumed,  on 
two  grounds:  1st,  the  recital  in  the  deed  of  1761,. that 
there  was  an  adequate  sum  to  be  applied  in  discharge  of 
the  mortgage,  and  no  evidence  of  the  term  having  been 
acted  upon  or  recognized  from  that  period  until  1802, 
when  it  was  assigned  as  an  outstanding  term ;  and,  2dly, 
the  possession  of  the  deed  itself  by  Lord  Oxford,  the 
owner  of  the  inheritance,  which  could  not  have  happened 
unless  the  mortgage  had  been  paid  off.  The  learned 
Judge  who  tried  the  cause  held,  that  although  no  notice 
had  been  taken  of  the  term  from  1761  till  1802,  yet  the 
owner  of  the  inheritance  having  then  joined  with  the  re- 
presentatives of  the  termors  in  executing  a  deed,  in  which 
it  was  recited  that  the  term  had  not  been  surrendered, 
he  thought  that  a  surrender  could  not  be  presumed.  The 
Court  of  King's  Bench  were  of  the  same  opinion.  Lord 
Ellenborough,  C.  J.  said,  that  there  was  no  purpose  of 
(*)justice  to  be  answered  by  presuming  a  surrender  in 
this  case  ;  nor  was  it  for  the  interest  of  the  owner  of  the 
inheritance  to  have  it  assigned  to  a  trustee  to  attend  the 
inheritance. 

Now  this  case  went  much  farther  than  it  is  necessary 
to  push  the  doctrine  in  the  case  under  discussion.  In 
1761,  a  sum  was  appropriated  to  discharge  the  incum- 
brance ;  and  as  the  deeds  were  in  Lord  Oxford's  posses- 
sion, the  mortgage  must  have  been  paid  off.  The  term 
had  not  been  assigned  to  attend  the  inheritance,  and, 
therefore,  for  fifty-one  years,  the  period  between  1761 
and  1 802,  the  term  was  an  incumbrance^  and  not  a  benefit ; 
and  yet  the  assignment  of  1802  was  held  to  be  evidence 
against  a  surrender.  Why  was  it  stronger  evidence  than 
the  assignment  of  the  term  in  trust  for  the  purchaser 
in  our  case  ?  Here,  too,  the  term  had  been  assigned  to 
attend  the  inheritance,  and  therefore  the  possession  was 
consistent  with  the  express  trust  of  the  term  ;  whereas  in 
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Lord  Oxford^s  case  the  freeholder's  possession  was  only 
consistent  with  the  legal  title  in  the  mortgagee,  under  the 
equitable  rule,  that  the  mortgagee,  when  paid  off,  became 
a  trustee  for  the  owner  of  the  inheritance.  It  is  said, 
however,  that  %ere  it  was  for  the  benefit  of  the  owner 
that  the  term  should  be  kept  on  foot.  What  circumstance 
in  the  supposed  case  required  that  the  term  should  be 
presumed  to  be  surrendered  ?  Was  not  the  purchaser  the 
owner  of  the  estate  ?  And  was  it  not  for  his  benefit  that 
the  term  should  be  deemed  a  subsisting  interest  ? 

Lord  Eldon's  opinion  does  not  accord  with  the  doctrine 
of  presuming  surrenders  of  attendant  terms.     In  Evans  9. 
Bicknell(n),  which  was  decided  in  1801,   that  learned 
Judge  observed,  that  it  seemed  to  him  rather  surprising, 
if  he  might  presume  to  say  so,  that  Lord  Mansfield,  who 
(*)concurred  with  Mr.  Justice  Buller  in  a  great  many  of 
these  equitable  principles  in  a  court  of  law,  should  not 
have  attended  to  these  distinctions,  which  perhaps  will 
be  found  in  the  very  principles  upon  which  the  Court  of 
Chancery  exists.     Titles    to  property  may  possibly  be 
found  to  be  very  considerably  shaken  by  the  doctrine  of 
the  Court  of  King's  Bench  as  to  satisfied  terms.     The 
law  as  to  that  here  is,  that  a  second  mortgagee  having  no 
notice  of  the  first  mortgage,  if  he  can  get  in  a  satisfied 
term,  would  do  that  which  is  the  true  ground  of  the  de« 
cision,  though  it  is  not  put    upon    that  by  Mr.  Justice 
Buller  ;  he  would,  as  in  conscience  he  might,  get  the  legal 
estate,  and  by  virtue  of  that  protect  his  estate  against  the 
first  mortgagee,  having  got  a  prior  title,  the  conscience 
being  equal  between  the  parties.     When  once  it  is  said  at 
law  that  a  satisfied  term  should  not  be  set  up  in  ejectment, 
the  whole  security  of  that  title  is  destroyed  ;  and  tbere^ 
fore,  even  with  the  modern  correction  that  doctrine  has 
received  in  the  late  cases,  which  is,  that  )ou  may  set  up 

(n)  6  Yes.  juD.  184. 
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the  term,  though  satisfied,  aad  put  it  as  a  question  to  the 
jury,  whether  an  assignment  is  to  be  presumed,  it  seemed 
to  bis  Lordship  very  dangerous  between  purchasers ;  and 
the  leaning  of  the  Court  ought  to  be  that  it  was  not  as- 
signed :  and  he  fully  concurred  with  Lord  Kenyon,  that 
it  is  not  Jit  for  a  Judge  to  tell  a  jury  they  are  to  presume 
a  term  assigned  because  it  is  satisfied ;  but  there  ought  to 
be  some  dealing  upon  it,  or  you  take  from  a  purchaser  the 
effects  of  his  diligence  in  having  got  in  the  legal  estate, 
to  the  benefit  of  which  he  is  entitled.  Then  suppose  the 
law  takes  upon  itself  to  decide  the  question  between  pur- 
chasers upon  this  subject,  can  it  decide  upon  the  same 
rules  as  courts  of  equity,  as  upon  the  question  of  notice  ? 
It  will  be  said  upon  this  doctrine  a  court  of  equity  docs 
inquire  into  this  ;  and  it  is  a  rule  of  property  in  equity, 
and  therefore  ought  to  be  a  rule  of  property  at  law.  But 
(*)how  has  it  become  a  rule  of  property  in  equity  ?  In 
equity,  the  first  mortgagee  may  ask  the  second  whether 
he  had  notice.  If  that  defendant  positively  denies  notice, 
and  one  witness  only  is  produced,  to  the  fact  of  notice, 
if  the  denial  is  as  positive  as  the  assertion,  and  there  is 
nothing  more  in  the  case,  a  court  of  equity  will  not  take 
the  benefit  of  the  term  from  the  second  mortgagee,  placing 
as  much  reliance  on  the  conscience  of  the  defendant  as 
on  the  testimony  of  a  single  witness,  without  some  cir- 
cumstances attaching  a  superior  degree  of  credit  to  the 
latter.  It  is  impossible,  therefore,  that  the  rule  of  pro- 
perty can  be  said  to  be  the  same  as  at  law ;  and  if  it 
stands  upon  different  principles,  in  fact,  it  is  perfectly 
different. 

In  Maundrell  v.  Maundrell(o),  which  was  decided  in 
1804,  the  question  arose,  whether  a  purchaser  could  pro- 
tect himself  against  dower  by  a  prior  term  of  years,  unless 
it  was  actually  assigned  to  a  trustee  for  him ;  and  the 
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Lord  Chaacellor  ultimately  decided  that  he  could  not ; 
because  such  had  been  considered  the  general  rule  ;  but 
his  Lordship,  upon  principle,  thought  that  the  purchaser 
would,  as  in  other  cases,  be  entitled  to  the  benefit  of  the 
term  without  an  actual  assignment.  He  said  that  he 
doubted  whether  it  was  possible  upon  principle,  to  say  the 
assignment  of  a  term  that  has  been  once  assigned  to  attend 
the  inheritance,  is  necessary  from  time  to  time  whenever 
that  inheritance  is  made  the  subject  of  purchasef;?^. 

The  opinion  of  Lord  Eldon  therefore  is,  that  an 
assignment  of  the  term  is  not  necessary  upon  every 
new  purchase ;  and  this  is  a  powerful  authority  against 
the  presumption  of  a  surrender,  on  the  mere  ground  that 
the  term  has  been  left  undisturbed.  Maundrell  v.  Maun- 
drell  is  not  an  authority  requiring  an  assignment  in  every 
(*)case  upon  every  new  purchase ;  but  whilst  it  estab- 
lishes the  necessity  of  an  actual  assignment,  in  order  to 
bar  dower,  is  a  grave  authority  for  the  continued  existence 
of  the  term  in  other  cases,  although  it  is  left  in  the  name 
of  the  original  trustee(I). 

In  the  late  case  of  Doe  on  the  demise  of  Burdett  r. 
Wright,  B.  R.  T.  T.  1819,  d  term  assigned  in  1736,  to 
raise  an  annuity,  and  subject  thereto  to  attend  the  inhe- 
ritance, was  presumed  to  be  surrendered.  No  act  bad 
been  done  to  acknowledge  the  term,  except  that,  upon  a 
sale  in  1801  of  a  small  part  of  the  estate,  for  redeeming 
the  land-tax,  the  owner  had  covenanted  to  produce  to  the 
purchaser  the  deeds  creating  and  assigning  the  term. 
There,  however,  the  ejectment  was  by  a  person  claiming 
as  heir,  against  a  person  who  claimed  also  as  heir(9). 

But  in  the  cases  of  Doe  v.  Hilder,  and  Doe  v.  Stace, 

(p)  10  Ves.  jun.  269  ;  and  see  p.  269. 
Iq)  MS. ;  S.  C.  2  Barn.  &  Aid.  710. 


(I)  This  also  applies  to  the  old  law.     Now  a  wife's   right  to  dower 
is  in  her  husband's  power. 
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B»  R,(r),(II),  which  were  decided  afterwards  in  the  same 
(*)term,  it  appeared  that  the  ejectment  was  brought  by 
a  judgment-creditor,  who  had  issued  an  elegit  against 
Richard  Newman.  In  1762  a  regular  mortgage-term  of 
one  thousand  years  was  created  by  Francis  Hare  Naylor, 
the  owner  of  the  fee,  and  several  other  charges  were 
made  previously  to  and  in  the  year  1770.  In  1771, 
Naylor  devised  the  estate  to  trustees,  to  sell.  In  1779, 
they  sold,  and  conveyed  to  John  Newman  in  fee,  and  the 
one  thousand  years  term  was,  in  consideration  of  the  pay- 
ment of  the  mortgage-money,  assigned  by  a  separate  deed 
(7th  October,  1779)  to  a  Mr.  Denman,  his  executors,  ad- 
ministrators and  assigns,  ^^  in  trust  for  the  said  John 
Newman,  his  heirs  and  assignsj  and  to  be  assigned,  con- 
veyed, and  disposed  of,  as  he  or  they  should  direct  and 
appoint.     And  in  the  mean  time^  and  until  such  appoint- 

m 
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(II)  Another  question  of  great  importance  arose  in  these  causes,  which 
it  became  unnecessary  to  decide,  viz.  whether  the  statute  of  frauds 
enabled  a  judgment-creditor,  under  an  elegit,  to  take  the  term  in  exe- 
cution. The  statute,  it  is  decided,  did  not  intend  to  place  the  right  of 
the  creditor  on  the  same  footing  against  an  equitable  as  against  a  legal 
estate ;  and  it  does  not  enable  him  to  take  in  execution  an  equity  of 
redemption,  or  a  trust  in  a  leasehold.  Now  every  attendant  term  is  at 
law  a  chattel  real — a  term  in  gross,  and  therefore  cannot  be  taken  in 
execution  for  the  debt  of  the  cestui  que  irusL  The  Legislature  never 
intended  to  reduce  a  fee-simple  estate  with  an  attendant  term  to  a  level 
with  a  chattel  interest,  and  to  give  the  right  of  execution  as  if  it  were 
a  chattel  interest,  where,  under  the  same  circumstances,  a  mere  chattel 
interest  would  not  be  within  the  statute.  The  act  in  all  its  provisions 
is  inaccurately  framed,  and  it  is  not  desirable  that  another  new  con* 
struction  should  at  this  day  be  given  to  it  A  term  outstanding  has 
always  been  considered  to  protect  against  judgments  ;  but  if  the  con- 
struction above  alluded  to  were  to  prevail,  it  would  be  necessary  to 
search  for  judgments  in  eveiy  case,  in  order  to  ascertain  whether  any 
writ  of  execution  had  issued,  or  rather  the  term  would  be  no  protec- 
tion, because  it  could  not  be  discovered  whether  a  writ  had  issued ; 
but  see  Doe  v.  Phillips,  1  Grompt.  &  Mee.  450. 
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ment  to  attend  and  wait  upon  thejreeliold  and  inheritance 
of  the  same  premisesj^^  to  protect  the  same  against  mesne 
incumbrances.     In  October  1790,   John  Newman  died 
intestate,  leairing  Richard  his  brother  and  heir.     In  No- 
vember 1797,  Richard  died,  leaving  Richard,  his  son,  his 
heir,  then  a  minor.     On  23d  August  1 808,  the  last  named 
Richard  gave  a  warrant  of  attorney  to  the  lessor  of  the 
plaintiff  to  enter  up  judgment  for  4,000/.,  which  was 
immediately  done.     In  1810,  Mr.  Denman,  the  trustee 
of  the  term,  died  intestate^  leaving  John  Denman,  his 
son  and  next  of  kin.     In  October  1814,  Richard  New- 
man, on  his  marriage,  settled  the  estate  to  the  use  of  him- 
self for  life,  with  remainder  over  in  strict  settlement.     In 
June  1810,  he  sold  and   conveyed  his  life-estate  to  his 
mother,  and  she  devised  the  estate  to  the  persons  under 
whom  the  defendant  claimed  as  tenant.     In   1817,  the 
(*)lessor  of  the  plaintiff  issued-an  elegit,  without  having 
revived  the  judgment,  and  had  an  inquisition  taken  there- 
on, which  was  set  aside  for  irregularity.     In  1818,  he  re- 
vived the  judgment  by  scire  facias^  and  issued  an  elegit ; 
and  on  13th  March  1818  an  inquisition  was  taken  there- 
on, and  then  the  ejectment  was' brought.     On  17th  March 
1819  (after  the  commencement  of  the  ejectment),  John 
Denman,  as  the  son  and  next  of  kin  of  Mr.  Denman,  took 
out  letters  of  administration  to  him,  and  by  a  deed,  dated 
the  19th  of  the  same  month,  he,  by  the  direction  of  the 
devisees  of  the  purchaser^  in  the  usual  and  regular  way, 
assigned  the  term  to  John  Newman,  a  trustee  for  them, 
and  to  attend  the  inheritance.     The  deed  creating  the  term 
was  produced  by  the  purchaser  of  the  largest  part  in  value 
of  the  estate  comprised  in  it.     The  deed  assigning  the  term 
to  attend  on  the  purchase  by  Mr.  Newman,  in  1 779,  and  the 
last  deed  of  assignment,  were  produced  by  the  defendants. 
The  learned  Judge  thought  that  the  question  as  to  a  sur- 
render ought  to  go  to  a  jury.     His  Lordship  told  them, 

(«494) 


OF  A8SIG19MEKT8  OF  TERMS.  557 

that  it  seemed  to  him  that  as  a  trustee  was  appointed 
forty  years  ago,  and  had  never  done  any  act,  but  that  the 
party  who  was  beneficially  interested  had  always  acted 
on  the  property,  he  (the  learned  Judge)  could  not  consider 
an  administnition  taken  out  but  a  week  before  the  assign- 
ment as  at  alt  effective ;  that  he  considered  to  be  done 
merely  for  the  purpose  of  setting  up  this  old  term  to 
defeat  the  plaintiff;  and  under  such  circumstances  he 
should  leave  it  to  them  to  presume  it  had  been  surren- 
dered, which  according  to  the  learned  Judge's  report 
the  jury  expressly  said  they  did.  The  Court  of  King's 
Bench,  after  hearing  the  case  argued  at  considerable 
length,  and  taking  time  to  consider,  confirmed  the  learned 
Judge's  direction. 

Lord  Chief  Justice  Abbott  delivered  the  following 
judgment,  according  to  the  short-hand  writer's  note : 

.(*)"  This  was  an  action  of  ejectment  tried  before  my 
brother  Park  at  the  last  assizes  for  the  county  of  Sussex. 
The  title  of  the  lessor  of  the  plaintiff  was  upon  a  judg- 
ment redovered  in  the  year  1808,  against  Richard 
Newman,  for  8,000/.  and  a  writ  of  elegit  and  inquisition 
thereupon  in  the  year  1818,  finding  Richard  Newman 
seised  in  fee  of  the  premises  in  question.  It  was  further 
proved,  that  the  defendant  occupied  the  land  as  a  tenant, 
and  had  declared  that  he  considered  it  to  belong  to 
Richard  Newman,  and  had  delivered  to  him  a  notice  of 
a  judgment  received  in  June  1818,  from  the  lessor  of  the 
plaintiff.  On  the  part  of  the  defendant  it  was  proved^ 
that  on  the  23d  of  June  1762,  Francis  Hare  Naylor  had 
conveyed  the  premises  in  question,  inter  alia,  to  Thomas 
Carter,  for  a  term  of  one  thousand  years,  by  way  of  mort- 
gage, for  securing  the  sum  of  6,000/. :  That  in  the  year 
1779,  the  mortgage  was  paid  off,  and  deeds  were  then 
executed,  whereby,  in  effect,  the  term  was  assigned  to 
William  Denman,  in  trust  for  John  Newman,  a  purchaser 
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of  the  premises,  and  to  attend  the  inheritance  :  That  ia 
the  month  of  October  1814,  the  said  Richard  Newman,  to 
whom  the  premises  had  descended  from  the  purchaser 
John  Newman,  made  a  settlement  upon  his  intended  mar- 
riage, wherebj  he  conveyed  the  premises  to  trustees  and 
their  heirs,  to  the  use  of  himself  for  life,  with  a  remainder 
to  his  intended  wife  for  life,  remainder  to  the  issue  of  the 
marriage,  and  reversion  to  himself  in  fee :  That  in  the 
year  1816,  the  said  Richard  Newman  conveyed  his  life- 
estate  to  Sarah  Newman,  the  mother  of  Richard,  as  a 
security  for  1,162/.,  which  appears  to  have  been  money 
then  due  from  him  to  her :  That  Mrs.  Newman,  the  mother, 
died  in  the  year  1817,  having  previously  devised  her  in- 
terest to  some  other  relations :  That  William  Denman,  to 
whom  the  term  had  been  assigned  in  trust,  to  attend  the 
inheritance  as  aforesaid,  died  about  four  years  ago  ;  and 
(*)on  the  19th  of  March  last,  his  son  took  out  administra- 
tion to  him,  and  executed  a  deed,  purporting  to  be  an  as- 
signment of  the  term,  to  a  person  therein  named,  in  trust 
for  the  devisees  of  Mrs.  Newman,  the  mother.  Upon  this 
evidence,  two  questions  were  made  at  the  trial :  first, 
whether  the  term  might  be  presumed  to  have  been  sur- 
rendered and  merged  in  the  inheritance ;  and  if  it  might 
not,  then,  whether  it  was  a  trust  within  the  tenth  section 
of  the  statute  of  frauds,  so  as  not  to  stand  in  the  way  of 
the  execution  on  the  judgment.  The  learned  Judge 
thought  this  a  case  in  which  a  jury  might  presume  a 
surrender  of  the  term  ;  and  the  matter  being  left  to  them, 
they  found  that  the  term  had  been  surrendered.  A  motion 
was  afterwards  made  for  a  nonsuit,  according  to  leave 
given  by  the  learned  Judge.  A  rule  to  show  cause  was 
granted ;  and  the  matter  was  argued  before  us  very  fully  and 
ably.  The  same  two  points  were  made  ;  and  with  respect 
to  the  statute  of  frauds  a  further  point  also,  it  being  con- 
tended, first,  that  the  trust  of  a  term  of  years  is  not  within 

(*496) 


OP  ASSIGNMENTS  OF  TERMS.  ggg 

the  tenth  section  of  the  statute  ;  and,  secondly,  if  it  be, 
yet  in  this  particular  case,  the  statute  would  not  help  the 
plaintiff,  because  the  termor  must  be  considered  as  a 
trustee,  not  for  the  debtor,  but  for  the  devisees  of  Mrs. 
Newman,  at  the  time  of  issuing  the  execution.  Upon 
these  points,  however,  it  is  not  necessary  for  us  to  pro- 
nounce any  judgment;  because  we  are  of  opinion,  that  in 
this  case  the  surrender  of  the  term  might  lawfully  and 
reasonably  be  presumed.  It  is  obvious  that  if  such  a 
surrender  had'  been  made,  it  would  not  probably  be  in  the 
power  of  the  plaintiff  to  produce  it,  he  being  a  stranger 
to  the  particulars  of  the  title  which  his  debtor  had  in  the 
land.  The  principal  ground  of  objection  to  the  presump- 
tion was,  that  such  a  presumption  had  in  no  instance  hi- 
therto been  made  against  the  owner  of  the  inheritance,  the 
former  instarfces  being  (as  it  was  said)  all  cases  of  pre- 
sumption (*)in  favor  of  such  owner.  But  this  proposi- 
tion appears  to  be  too  extensively  laid  down.  One  of  the 
instances  in  which  it  has  been  said  that  a  surrender  shall 
be  presumed,  is  the  case  of  a  mortgagor  setting  up  a  term 
against  his  own  mortgagee;  and  this  is  said  generally, 
and  without  distinction,  between  a  mortgagee  in  fee  or  for 
years.  But  if  such  a  term  be  set  up  against  a  mortgagee 
for  years,  and  a  surrender  presumed,  the  presumption  is 
made  against,  and  not  in  favor  of,  the  owner  of  the  in- 
heritance. It  is  made  against  -his  interest  at  the  time  of 
the  trial,  but  in  favor  of  his  honesty  at  the  time  of  the 
mortgage  ;  for  if  the  term  existed  at  the  time  of  the  mort- 
gage, he  ought  in  honesty  to  have  secured  the  benefit  of 
it  to  the  mortgagee  at  that  time,  and  not  to  have,  reserved 
it  in  his  own  power  as  an  instrument  to  defeat  his  mort- 
gage ;  and  upon  the  same  principle  on  which  a  surrender 
is  presumed  in  the  case  of  mortgagor  and  mortgagee,  we 
think  it  may  reasonably  be  presumed  in  the  present  case ; 
though  the  principle  is  applicable  not  to  the  judgment- 
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creditor  but  to  other  persons.  One  of  the  general  grounds 
of  a  presumption  is  the  existence  of  a  state  of  things 
which  may  most  reasonably  be  accounted  for  by  suppos- 
ing the  matter  presumed.  Thus,  the  long  enjoyment  of 
a  right  of  way  by  A.^  to  his  house  or  close,  over  the  land 
of  B.J  which  is  a  prejudice  to  the  land,  may  most  reason- 
ably be  accounted  for  by  supposing  a  grant  of  such  right 
by  the  owner  of  the  land  ;  and  if  such  a  right  appear  to 
have  existed  in  ancient  times,  a  long  forbearance  to 
exercise  it,  which  must  be  inconvenient  and  prejudicial 
to  the  owner  of  the  house  or  close,  may  most  reasonably 
be  accounted  for  by  supposing  a  release  of  the  right.  In 
the  first  class  of  cases,  therefore,  a  grant  of  the  right,  and 
in  the  latter,  a  release  of  it,  is  presumed.  Where  a  term 
of  years  becomes  attendant  upon  the  reversion  and 
inheritance,  either  by  operation  of  law,  or  by  special 
(*)declaration  upon  the  extinction  of  the  objects  for  which 
it  was  created,  the  enjoyment  of  the  land  by  the  owner 
of  the  reversion,  thus  become  the  cestui  que  trust  of  the 
term,  may  he  accounted  for  by  the  union  of  the  two 
characters  of  cestui  que  trust  and  inheritor,  and  without 
supposing  any  surrender  of  the  term ;  and  therefore,  in 
genera],  such  enjoyment,  though  it  may  be  of  very  long 
continuance,  may  possibly  furnish  no  ground  to  presume 
a  surrender  of  the  term.  But  where  acts  are  done  or 
omitted  by  the  owner  of  the  inheritance,  and  persons  deal- 
ing with  him  as  to  the  land,  which  ought  not  reasonbly 
to  be  done  or  omitted,  if  the  term  existed  in  the  hands  of 
a  trustee,  and  if  there  do  not  appear  to  be  any  thing  that 
should  prevent  a  surrender  from  having  been  made ;  in 
such  cases  the  things  done  or  omitted  may  most  reason* 
ably  be  accounted  for  by  supposing  a  surrender  of  the 
term,  and  ^  therefore  a  surrender  may  be  presumed.  We 
think  there  are  such  things  in  the  present  case.  In  the 
year  1814,  Richard  Newman,  the  debtor,  and  then  owner 
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of  the  inheritance,  made  a  settlement  upon  his  intended 
marriage,  which  took  platte  immediately.     Upon  such  an 
occasion,  the  title  and  title-deeds  of  the  husband  would 
probably  be  looked  into  by  professional  men  on  the  part 
of  the  husband,  at  least,  if  not  on  the  part  of  the  wife 
also ;  and  notwithstanding  the'  assertion  of  one  of  the 
learned  gentlemen  who  argued  this  case  on  the  part  of 
the  defendant,  and  by  whom  we  were  informed  that  it  is 
not  usual  on  such  occasions  to  take  any  notice  of  an  out- 
standing satisfied  term,  we  cannot  forbear  thinking  that 
such  a  term  always  ought  to  be,  and  frequently  is,  in 
some  way  noticed,  either  by  the  deed  of  settlement,  or 
by  some  separate  instrument ;   because,  if  not  noticed, 
and  the  termor  not  called  upon  to  assign  the  term  to  the 
uses  of  the  settlement,  nor  any  declaration  of  trust  made 
of  it  to  those  uses,  it  may  afterwards  be  made  an  instru- 
ment (*)of  defeating  the   settlement.     The  title-deeds 
usually  remain  with  the  husband,  and  if  he  be  driven  by  ne- 
cessity to  borrow  money,  he  may  meet  with  a  lender  who 
has  no  notice  of  the  settlement,  and  by  handing  ov^r  his 
deeds,  and  obtaining  an  assignment  of  the  term  to  him  and 
other  conveyances,  give  to  him  a  title  that  must  prevail 
both  at  law  and  in  courts  of  equity  against  the  settlement. 
The  supposed  practice  of  taking  no  notice  of  outstanding 
terms,  on  such  an  occasion,  appears  to  have  been  insisted 
upon  before  Lord  Hardyvicke,  in  the  case  of  Willoughby 
V.  Willoughby,  as  applied  to  marriage  settlements  and 
purchases.     But  that  very  learned  Judge,  in  giving  his 
judgment  in  that  case,  says  he  had  inquired  of  a  very 
learned  and  eminent  conveyancer,  and  could  not  find  that 
there  had  been  any  such  general  rule ;  and  he  afterwards 
proceeds  to  say,  "  Where  the  assignment  has  been  ge- 
nerally in  trust  to  attend  the  inheritance,  and  the  parties 
approve  of  the  old  trustees,  they  may  safely  rely  upon  it, 
especially  in  the  case  of  a  purchase  or  mortgage,  where 
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the  title-deeds  always  are,  or  ought  to  be,  taken  in ;  for 
if  he  has  the  creation  and  assignment  of  the  term  in  his 
own  hands,  no  use  can  be  made  of  it  against  him."     Such 
instances  as  these  may  account  for  the  practice  in  many- 
cases,  but  cannot  constitute  a  general  rule.     If  in  the 
present  case  it  had  appeared  that  the  deeds  relating  to 
the  term  were  delivered  to  the  trustees  of  the  marriage 
settlement  as  one  of  the  securities  for  the  settlement,  the 
case  would  have  stood  on  a  very  different  ground.     The 
marriage  settlement,  however,  is  not  the  only  occasion  on 
which  we  think  it  may  most  reasonably  be  supposed  that 
this  term,  if  existing,  would  have  been  brought  forward . 
It  appears  that  in    1816  the   same   Richard  Newman, 
being  then  indebted  to  his  mother,  and  desirous  of  giving 
her  security  for  the  debt,  prevailed  upon  his  wife  to  join 
with  him  in  conveying  to  her  the  interest  they  derived 
(*)under  the  settlement.     Upon  this  occasion,  an  assign- 
ment of  the  term,  or  a  delivery  of  the  deeds  relating  to  it, 
would  undoubtedly  have  been  most  important  acts   in 
favor  of  the  mortgagee,  because  they  would  have  pro- 
tected the  mortgagee  against  any  subsequent  use  of  the 
term  to  defeat  her  mortgage.     On  both  these  occasions, 
therefore,  the  term,   if  existing,    could  not  have   been 
wholly  disregarded  without  either  want  of  integrity  on 
the  part  of  Richard  Newman,  or  want  of  care  and  caution 
on  the  part  of  the  professional  men  engaged  in  those  trans- 
actions.    We  think  it  more  reasonable  to  presume  a  prior 
surrender  of  the  term,  than  to  presume  such  deficiencies. 
It  certainly  might  not  unreasonably  be  left  to  a  jury  to 
consider  to  what  cause  they  would  attribute  these  omis- 
sions, and  this  was  done  at  the  trial.     It  is  true,  that  an 
assignment  of  the  term  was  taken  in  a  few  days  before  the 
trial,  for  the  alleged  benefit  of  the  legatees. of  the  mort- 
gagee, Mrs.  Newman,  on  whose  behalf,  we  were  informed, 
the  present  cause  was  defended.     But  this  tardy  act  can- 
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not  be  of  any  avail,  and  leads  not  to  any  presumption. 
The  assignment  was  made  by  the  administrator  of  the 
person  in  whom  the  term  had  been  vested,  and  the  ad- 
ministrator would  probably  be  ignorant  of  any  previous 
surrender  made  by  the  intestate.  The  time  for  dealing 
with  the  term  on  behalf  of  the  mortgagee  was  the  date 
of  the  mortgage.  An  actual  assignment  of  the  term  is 
more  regarded  than  its  mere  quiescent  existence.  It  will 
defeat  the  title  to  dower,  which  its  existence  only  will 
not,  according  to  the  case  of  Maundrell  and  Maundrell, 
Vesey,  jun.  vol.  vii.  page  667,  and  vol.  x.  page  246,  and 
the  cases  there  cited.  These  observations  respecting  the 
settlement  and  the  mortg^e  receive  additional  force  from 
the  consideration  of  their  dates.  They  were  both  long 
subsequent  to  the  judgment,  and  they  are  the  acts  of  a 
person  materially  interested  in  protecting  the  land  from 
(*)the  judgment,  and  excluding  all  questions  on  the  sub- 
ject of  priority,  or  otherwise ;  in  the  case  of  the  settlement, 
for  the  sake  of  his  intended  wife,  and  the  issue  that  he 
might  expect  by  her ;  and  in  the  case  of  the  mortgage, 
for  the  sake  of  the  mortgagee,  to  whom  he  was  so  nearly 
related,  and  who  also  was  evidently  a  favored  creditor. 
And  it  cannot  be  denied,  that  an  actual  assignment  of  the 
term  would  have  been  in  many  respects  more  operative 
against  the  judgment  than  its  mere  existence.  In  the  case 
of  the  mortgage,  it  would  have  put  an  end  to  all  question 
upon  the  statute  of  frauds,  by  making  the  termor  specifi- 
cally a  trustee  for  the  mortgagee  before  execution  issued, 
according  to  the  case  of  Hunt  v.  Coles,  1  Com.  Rep.  226. 
For  these  reasons  we  think  the  verdict  ought  not  to  be 
disturbed,  and  the  rule  must  therefore  be  discharged." 
It  will  at  once  be  observed,  that  this  is  a  stronger  case 
in  favor  of  the  existence  of  the  term  than  that  which  we 
have  been  considering.  There  was  no  circumstance  which 
pointedly  called  for  an  assignment  of  the  term  before  the 
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period  when  one  was  made  ;  for  an  assignment  is  never 
made  by  reason  of  descents,  or  of  a  marriage  settlement. 
Previously  to  the  sale,  therefore,  the  presumption  could 
not  on  any  reasonable  ground  be  let  in ;  and  if  not,  such 
a  presumption  ought  not  to  have  been  made  at  all.    There 
could  be  no  doubt  which  ought  to  be  preferred,  the  pur- 
chaser, or  the  judgment-creditor.    The  latter  obtained  bis 
judgment  on  a  warrant  of  attorney,  and  slept  on  his  secu- 
rity for  ten  years,  and  never  had  a  specific  lien  on  the 
estate,  but  a  general  security  riding  over  the  whole  of  the 
seller's  property  ;  whereas  the  purchaser  not  only  bought 
the  estate  itself  without  notice  of  the  incumbrance,  but 
had  possession  of  all  the  deeds  relating  to  the  term,  to 
the  possession  of  which  he  was  entitled  as  a  purchaser. 
That  circumstance  alone,  even  as   between    two  mort- 
gagees of  the  estate  itself,  both  equally  innocent,  would 
(*)give  the  better  right  to  the  one  holding  the  deeds(5)« 
As  between  a  purchaser  of  the  estate  and  a  mere  judgment- 
creditor,  the  rule  applies  with  irresistible  force.  The  pur- 
chaser, therefore,  clearly  had  the  better  equity ;  and  the 
presumption  of  the  surrender,  without  any  evidence  upon 
which  to  ground  it,  let  in  the  judgment-creditor  on  the 
estate  in  the  hands  of  the  purchaser,  although,  according 
to  equity  and  good  conscience,  the  creditor  had  no  title 
to  rank  as  such.     The  presumption  too  let  in  tlie  judgment-- 
creditor  on  the  estates  provided  for  the  ivife  and  children  by 
the  marriage  settlement ;  for  the  term  could  not  be  presum- 
ed to  be  surrendered  against  the  purchaser,  and  in  exist-' 
etice  for  the  benefit  of  the  wife  and  children.     And  yet 
counsel  in  very  great  practice  never  knew  an  instance  of 
an  attendant  term  being  re-assigned  on  a  marriage,  and 
have  suffered  hundreds  of  settlements  to  be  executed  with- 
out  requiring  such  an  assignment ;  so  that  the  provisions 
made  for  very  many  families  may  be  deeply  incumbered 

(f)  Stanhope  v.  Earl  Vcrney»  2  Eden,  81. 
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if  this  new  rule  is  to  be  followed.  It  will  not  be  con- 
tended that  the  subsequent  conduct  of  the  purchaser  of 
the  life-estate  ought  to  affect  the  wife  and  children  of  the 
seller ;  and  jet  it  is  undeniable  that  the  circumstance  of 
the  purchaser  not  taking  an  assignment  of  the  term  was 
relied  upon  as  a  strong  ground  in  favor  of  the  presump- 
tion. The  assignment  was  made  by  Denman's  adminis^ 
trator,  who  was  regularly  such  as  next  of  kin,  and  not 
a  mere  stranger,  procuring  a  limited  administration  de 
bonis  nan,  for  the  purpose  of  assigning  the  term. 

The  above  decision  powerfully  attracted  the  attention 
of  the  Profession.  An  ejectment  was  afterwards  brought 
by  the  Newmans  and  Denman,  against  Putland,  who 
recovered  in  the  former  ejectment,  to  recover  back  the 
estate(/).  It  came  on  at  the  assizes  for  Sussex,  before 
(*)Mr.  Baron  Garrow.  Upon  this  ejectment  the  lessors 
of  the  plaintiff  proved  a  mortgage  in  fee  of  the  estate  to 
Thomas  Mark  wick,  in  August  1814,  by  Richard  New- 
man the  son,  who  afterwards  made  the  marriage  settle- 
ment. By  this  mortgage,  which  it  had  not  been  con- 
sidered necessary  to  produce  upon  the  former  ejectment, 
all  deeds  were  granted  ;  and  it  contained  a  general  decla- 
ration of  the  trust  of  all  terms  of  years  for  the  mortgagee. 
The  assignment  of  the  term  from  Carter  of  the  7th  of 
October  1779,  was  delivered  over  to  Mark  wick,  and  was 
contained  in  a  schedule  of  title-deeds  made  at  the  time 
of  the  mortgage,  and  signed  by  Markwick.  By  a  deed 
dated  the  9th  of  September  1819,  Newman,  the  trustee 
of  the  one  thousand  years  term,  declared  that  he  would 
stand  possessed  of  it  in  trust  for  Markwick,  and  to  secure 
the  mortgage-money  due  to  him.  It  was  argued  on  the 
part  of  the  defendant  that  it  would  be  inconvenient  that 
one  Judge  should  direct  a  jury  to  presume  a  surrender  of 
the  term,  and  another  direct  the  contrary.     In  the  mort- 

(/)  Doev.  Putland.     See  Bartlett  v.  Downes,  3  Barn.  &  Cress.  610. 
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gage  to  Markwick  there  was  no  notice  of  any  particular 
term,  and  no  assignment  was  taken  of  the  one  thousand 
years  term ;  Newman  might  therefore  have  parted  with 
the  term  upon  a  new  loan.  The  assignment  in  March 
1819  was  not  at  all  for  the  benefit  of  Markwick;  there 
was  no  acting  upon  the  term  from  1779  till  1819.  No 
notice  was  taken  of  it  in  the  marriage  settlement.  The 
learned  Judge  said,  in  charging  the  jury,  that  the  facts 
were  very  different  now  to  those  proved  on  the  former 
trial ;  and  his  present  view  vi^s  sanctioned  by  the  sug- 
gestion in  that  very  case.  Here  the  deeds  were  handed 
over  to  the  mortgagee  before  the  settlement  and  convey- 
ance, which  accounts  for  the  term  not  having  been  men- 
tioned in  those  securities.  The  circumstance  of  the  deed 
having  been  scheduled  and  handed  over  to  Markwick 
shows  that  the  term  had  not  been  surrendered.  The 
(*)learned  Judge  directed  the  jury  to  find  a  verdict  for  the 
plaintiff.  The  jury  found  that  the  term  was  subsisting, 
and  reserved  any  qu€i3tion  of  law. 

In  Trinity  term  1820  the  defendant  moved  for  a  new 
trial ;  the  learned  Judge  who  tried  the  cause  re-stated 
the  point,  upon  which  he  directed  the  jury,  and  observed 
that  the  case  had  excited  a  great  deal  of  attention,  and 
had  occasioned  the  observations  which  have  already  be^n 
submitted  to  the  learned  reader(u).  The  Chief  Baron 
said,  that  he  should  like  to  have  the  point  argued  on  the 
presumption  of  surrender.  From  his  habits  in  West- 
minster Hall,  his  Lordship  added,  he  had  travelled  more 
than  most  men  through  the  law  relating  to  this  case,  and 
he  did  not  think  the  doctrine  of  presumption  a  correct 
doctrine.  It  is  a  very  serious  point;  and  of  late  the 
doctrine  has  been  carried  to  a  very  frightful  extent.  Mr. 
Baron  Graham  observed,  that  he  had  never  suffered  these 

(if)  They  appeared  at  the  time  in  the  shape  of  a  letter  from  the  aa- 
thor  to  Mr.  Butler. 
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presumptions,  except  in  cases  very  strongly  warranted^ 
and  where  nothing  was  shown  to  the  contrary.  The 
Chief  Baron  added,  that  he  never  desired  a  jury  to  pre- 

• 

sume  where  he  did  not  believe  himself.  The  Court  gave 
the  defendant  leave  to  argue  the  point  upon  the  statute  of 
frauds,  upon  a  case  to  be  stated(x).  The  point,  there- 
fore, as  to  the  surrender  of  ,the  term,  was  put  at  rest. 
The  case  upon  the  other  point  was  prepared,  but  the  suit 
has  since  been  compromised,  highly  to  the  advantage  of 
the  Newmans. 

The  attention  of  Lord  Chancellor  Eldon  was  quickly 
drawn  to  the  doctrine  of  the  Court  of  King's  Bench.  In 
(*)the  Marquis  of  Townsend  v.  Bishop  of  Norwich,  on 
the  27th  January  1 820,  his  Lordship  observed  :— 

The  legal  interest  in  the  advowson  is  unquestionably 
in  Mr.  Ainge,  for  a  term  of  years,  which,  as  I  understand, 
has  been  expressly  assigned  to  attend  the  inheritance^ 
I  do  not  inquire  whether  there  may  have  been  interme- 
diate transactions  since  the  creation  of  the  term,  whicl^ 
might  induce  some  people  to  think  a  surrender  of  it 
should  be  presumed,  further  than  to  remark,  that  having 
in  days,  which  perhaps  may  be  thought  days  of  yore^ 
passed  about  two  years,  by  no  means  ujnprofitably,  in  the 
office  of  Mr.  Duane,  and  during  which  I  had  frequent 
opportunities  of  knowing  the  opinions  entertained  bjT 
Mr.  Booth,  Mr.  Fearne,  and  other  eminent  conveyancer^ 
of  that  day,  1  well  know  that  they  were  in  the  hajbit  9if 
proceeding  on  notions  relative  to  satisfijed  terms,  whic^ 
notwithstanding  some  modern  decisjions,  I  would  not 
advise  conveyancers  to  depart  from(2^). 

(x)  It  appears,  therefore,  that  the  presumption  was  made  on  the  (iv^t 
ejectmeDt,  against  the  real  facts  and  merits  of  the  case  as  they  uUiniate- 
Ij  appeared.  This  powerfully  shows  that  such  a  presumption  ought 
not  to  be  made  on  light  grounds. 

{y)  From  Mr.  Wilson's  note. 
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Upon  another  occasion  his  Lordship  observed :  For- 
merly assignments  were  not  considered  necessary,  because 
the  old  trustee  would  be  a  trustee  for  you,  although  you 
might  not  like  him.  It  was  never  considered  that  the 
presumption  of  a  surrender  was  to  be  made  because 
some  particular  act  had  not  been  done.  Lord  Kenyon 
thought  that  some  act  must  be  done  to  presume  a  sur- 
render ;  but  now  it  is  said,  that  if  no  act  is  done,  you 
may  presume  a  surrender :  I  cannot  go  the  length  which 
I  see  some  late  cases  go,  where  there  is  no  proviso* 
They  have  raised  the  presumption  from  a  transaction 
where  they  say  the  term  would  have  been  assigned  if 
not  surrendered.  I  say  that  the  circumstance  does  not 
let  in  that  presumption;  because  the  purchaser  must 
know  that  the  term  will  be  held  in  trust  for  him,  and  he 
(*)may  leave  it  where  it  is,  to  save  the  expense  of  taking 
out  administration(2:). 

His  Lordship  again  took  occasion  to  observe,  in  Hayes 
V.  Bailey,  15th  March  1820:  There  is  now  a  modem 
doctrine  of  presuming  surrenders.  When  I  first  came 
here,  every  old  lawyer  thought  assignments  of  terms  un- 
necessary ;  and  as  to  the  principle,  that  the  term  would 
be  presumed  to  be  surrendered  if  it  had  not  been  assigned 
on  marriages,  &c. ;  it  was  then  thought  that  there  was  no 
occasion  to  assign,  for  if  it  had  once  been  assigned  to 
attend,  the  assignee  will  be  a  trustee  for  you.  They  then 
never  thought  it  necessary  to  have  it  assigned  on  such 
occasions.  I  remember  Mr.  Lloyd  used  to  say,  that  an 
old  term  was  worth  two  inheritances.  You  see  Lord 
Kenyon  got  as  far  as  this  before  he  would  presume  a  sur- 
render ;  you  must  show  that  there  had  been  some  dealing 
with  it ;  but  it  seems  to  be  the  law  now,  that  if  you 

« 

(s)  From  the  Author's  note. 
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show  that  there  has  been  no  dealing  with  it  you  are  to 
presume  it  'surrende red(a). 

In  the  late  case  in  the  Exchequer,  of  Deardon  v.  Lord 
Bjron,  the  Chief  Baron  again  expressed  his  disapproba- 
tion of  this  doctrine  of  presuniption(6). 

Upon  the  appeal  in  the  House  of  Lords,  in  Cholmondley 
V.  Clinton(c),  the  Lord  Chancellor,  with  a  reference  to 
a  deed  of  the  year  1704,  by  which  a  term  of  two  hundred 
years  was  created,  with  a  proviso  for  the  cesser  of  the 
term,  but  which,  as  the  circumstances  upon  which  that 
term  was  to  determine  had  not  taken  effect,  remained  a 
subsisting  term,  and  was  assigned  in  1811,  observed  :— 
^<  I  would  wish  to '  call  your  Lordships'  most  particular 
attention  to  this  part  of  the  case,  because,  unless  I  now 
{^)misunderstand,  and  unless  I  have  misunderstood '  for  a 
good  many  years,  in  which  I  have  been  laboriously,  in 
different  situations,  discharging  the  duties  which  belong 
to  the  Profession  of  which  I  have  the  honor  to  be  a 
member,  the  doctrine  upon  this  subject,  there  arise  out 
of  the  circumstances  which  I  am  about  to  mention  many 
important  observations  bearing  upon  this  case,  with  a 
great  degree  of  importance,  because  bearing,  unless  I 
misunderstand  the  case  very  much,  upon  the  titles  to 
property  in  this  kingdom.  My  Lords,  this  deed  of  1704 
provides,  as  I  before  stated,  for  the  cesser  of  the  term, 
that  is,  of  the  interest  which  the  term  creates.  -  Let  me 
suppose  for  a  moment,  that  there  bad  been  no  such  de- 
claration with  respect  to  the  cesser  of  the  term,  or  what 
comes  to  the  same  thing,  that  the  state  of  things  has  not 
yet  arisen  in  which  the  term  is  to  cease,  that  term  created 
in  1704,  would,  according  to  all  the  ideas  that  I  ever  had 
of  the  law  of  this  country  (I  am  speaking  now  of  what 

(a)  From  Mr.  Jacob's  note. 
(6)  MS. 

(e)  MS.  Doe  v.  Cooke,  6  Bing.   174  ;  3  Moo.  &  Payne,  411,  S.  €. 
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nvottld  have  beeu  done  twenty-five  years  ago,  instead  of 
speaking  particularly  of  the  present  time,)  be  considefeil 
as  a  term  which,  whether  the  instrument  that  created  it 
or  not  did  so  declare,  would  be  attendant  upon  the  inhe- 
ritance when  the  ends  and  trusts  of  it  were  satisfied ;  that 
is,  it  would  be  considered  as  a  term,  where  neither  pre- 
sumption that  it  was  satisfied,  nor  presumption  that  it  was 
surrendered,  would  at  that  period  have  been  entertained, 
unless  there  had  been  some  dealing  with  the  term  which 
would  authorize  a  presumption  either  of  the  one  nature 
or  of  the  other,  but  it  would  be  taken  to  be,  what,  in  the 
4anguage  of  those  who  are  now  no  more,  I  have  often 
heard  it  stated  to  be,  the.  best  part  of  a  title,  namely,  that 
old  term  that  could  be  got  in  to  protect  the  inheritance. 
And  I  conceive  that  such  a  term,  whether  there  was  any 
intention  that  it  should  or  should  not  attend  the  inheri- 
tance, would  be  a  term  held  in  trust  to  attend  the  inheri- 
tance, (*)protecting  the  equities  of  all  who  had  equities 
during  the  existence  of  that  term  ;  all  the  estates,  to  a  cer- 
tain extent,  that  is,  during  the  duration  of  the  term,  would 
be  equitable  estates,  but  protecting  them  all  according  to 
the  due  course,  and  order,  and  priority  in  which  thej 
existed,  'And  according  to  their  equities.^' 

In  giving  judgment  in  the  same  case  upon  the  hearing 
at  the  Rolls,  Sir  Thomas  Plumer  appeared  also  to  be  of 
opinion  against  the  presumption  in  such  cases(J). 

Since  the  decision  in  Doe  v.  Hilder  the  point  has  been 
repeatedly  debated  before  the  different  Masters  in  Chan- 
cery, upon  objections  taken  by  sellers  to  procure  repre- 
sentations to  terms  of  years,  which,  they  insisted,  ought 
to  be  presumed  to  have  been  surrendered  ;  but  the  gene- 
ral and  prevailing  opinion  has  been  that  that  doctrine 
cannot  be  maintained ;  and  the  Masters  have  acted  uoon 
that  principle. 

(d)  2  Jac.  &  Walk.  168. 
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And  finally,  in  Aspin^H  v.  Kempson,  upon  a  motion 
before  the  Lord  Chancellor  for  a  new  trial,  in  which  some 
gentleman  at  the  common-law  bar  cited  Doe  v.  Hilder, 
his  Lordship  observed,  '^  It  is  not  necessary  to  consider 
much  the  doctrine  of  presumption  with  reference  to  the 
present  case,  but  the  case  of  Doe  v.  Hilder  having  been 
alluded  to,  and  having  paid  considerable  attention  to  it,- 
I  have  no  hesitation  in  declaring  that  I  would  not  have 
directed  a  jury  to  presume  a  surrender  of  the  term  in  that 
case ;  and  for  the  safety  of  the  titles  to  the  landed  estates 
in  this  country,  I  think  it  right  to  declare  that  I  do  not 
concur  in  the  doctrine  laid  down  in  thai  case(6).'' 

We  may,  therefore,  be  justified  in  considering  the  law 
to  stand  as  it  did  before  the  decision  in  Doe  v.  Hilder ; 
and  conveyancers  of  course  will  follow  the  advice  of  the 
(*)Lord  ChancellcNT,  and  not  depart  from  the  practice 
which  they  have  hitherto  followed. 

In  the  recent  case  of  Doe  v.  Plowman(/),  where 
the  term  had  been  assigned  to  attend  in  1789  upon  a 
purchase,  and  in  1808  the  purchaser  settled  the  pro- 
perty upon  her  marriage,  and  afterwards  devised  the  pro* 
perty  under  a  power  in  the  settlement,  but  neither  in  the 
marriage  settlement  nor  of  course  in  the  will  was  any 
mention  made  of  the  term  ;  it  was  held  upon  an  ejectment 
by  her  heir-at-law  that  a  surrender  of  the  term  could  not 
be  presumed.  Lord  Tenterden  observed  that  the  doctrine 
laid  down  in  the  cases  above  discussed  he  believed  had 
been  much  questioned,  and  he  inquired  whether  such  a 
term  as  this  was  usually  noticed  in  a  marriage  settle- 
ment, and  upon  receiving  an  answer  in  the  negative,  ob^ 
served,  ^^  if  that  be  so,  there  is  no  ground  for  presuming 
that  this  term  which  was  assigned  to  attend  the  inhe« 
ritance  was  ever  surrendered." 

(e)  L.  L  Hal],  6  Dec.  1821,  from  Mr.  Walker's  note. 

[f)  2  Barn.  &  Adolph.  573. 
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The  Vice-Chancellor,  Sir  John  Leach,  in^two  late  cases 
upon  specific  performance,  as  between  a  seller  and  a  pur- 
chaser, presumed  a  term  to  be  surrendered  which  had  not 
been  assigned  to  attend  the  inheritance,  and  which  for 
a  long  period  had  not  been  disturbed.  The  first  case  was 
Emery  v.  Growcock(^).  The  other  case  was  ex  parte 
Holman(^),  where  it  appeared  by  the  abstract  of  the  title 
delivered  to  the  purchaser,  that,  by  indenture  bearing  date 
the  24th  of  December  1735,  and  made  between  Thomas 
Baker  of  the  one  part,  and  John  Marsh  of  the  other  part, 
the  said  Thomas  Baker  did  grant  and  demise,  amongst 
other  hereditaments,  the  messuage  and  premises  in  ques- 
tion unto  the  said  John  Marsh,  his  executors,  adminis- 
trators and  assigns,  for  the  term  of  five  hundred  years, 
(*)subject  to  redemption  on  payment  by  the  said  Thomas 
Baker,  his  heirs,  executors,  administrators  and  assigns, 
unto  the  said  John  Marsh,  his  executors,  administrators  or 
assigns,  of  the  sum  of  206/.  on  a  certain  day  therein  men- 
tioned, that  the  said  sum  was  not  paid  accordingly,  but 
that  the  same  with  all  interest  was  paid  to  the  executor 
of  the  said  John  Marsh  on  the  6th  day  of  October  1 750, 
as  appeared  by  a  receipt  indorsed  on  the  said  indenture, 
but  no  assignment  or  surrender  of  the  said  premises  com- 
prised in  the  said  term  was  ever  made  and  executed,  and 
therefore  the  purchaser  insisted  that  the  sellers  should  at 
their  own  expense  discover  the  personal  representatives 
of  the  said  John  Marsh,  and  procure  an  assignment  from 
them  of  the  said  term  to  a  trustee  for  the  purchaser  to 
attend  the  inheritance. 

The  Master  to  whom  the  title  was  referred  was  of 
opinion  that  the  term  of  five, hundred  years  was  outstand- 
ing, and  was  then  vested  in  the  personal  representative 

(g)  Mar.  1821,  MS.  6  Madd.  64. 

{h)  24  July,  1821,  MS. ;  and  in  Townsend  v.  Champemown,  1  Yo. 
&,  Jerv.  538. 
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or  representatives  of  John  Marsh  the  termor,  but  it  did 
not  appear  by  any  evidence  before  him  vtrho  was  or  were 
such  personal  representative  or  representatives ;  and  the 
Master  was  of  opinion  that  it  was  expedient  and  neces- 
sary that  the  said  term  should  be  assigned  to  a  trustee  for 
the  purchaser,  and  that  the  expense  of  deducing  the  title 
thereto,  and  of  procuring  the  said  term  to  be  so  assigned, 
should  be  borne  and  paid  by  the  vendorsu. 

In  an  intermediate  deed,  dated  i;i  July  1749,  the  term 
was  noticed,  but  in  no  other  deed  was  it  mentioned  ;  and 
there  were  three  conveyances  of  the  fee  upon  sales,  one 
in  1784,  another  in  1791,  and  the  other  in  1792.  The 
Vice-Chancellor  was  of  opinion  that  a  surrender  of  the 
term  must  be  presumed. 


v.  The  importance  of  obtaining  an  assignment  of  all 
outstanding  terms  cannot  be  too  strongly  impressed  on 
(*)purchasers.  If  a  purchaser  has  no  notice,  and  happens 
to  take  a  defective  conveyance  of  the  inheritance,  defec- 
tive either  by  reason  of  some  prior  conveyance,  or  of  some 
prior  charge  or  incumbrance,  and  if  he  also  takes  an  as- 
signment of  the  term  to  a  trustee  for  him,  or  to  himself, 
where  he  takes  the  conveyance  of  the  inheritance  to  his 
trustee,  in  both  these  cases  he  shall  have  the  benefit  of  the 
term  to  protect  him  ;  that  is,  he  may  make  use  of  the 
legal  estate  of  the  term  to  defend  his  possession,  or,  if  he 
has  lost  the  possession,  to  recover  it  at  common  law,  not- 
withstanding that  his  adversary  may  at  law  have  the 
strict  title  to  the  inheritance(t)(246). 

Lord  Hardwicke  was  of  opinion  that  the  protection 
arising  from  a  term  of  years,  assigned  to  a  trustee  for  a 
purchaser,  should  extend  generally  to  all  estates,  charges 

(•)  Willoughbj  V.  Willoughby,  1  Term  Rep.  763,  per  Lord  Hard- 
wicke ;  and  see  For.  69. 

(240)  See  fViUiamson  v.  Gordon's  Exrs.  5  Munf.  257. 

(*611) 
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and  incumbrances,  created  intermediate  between  the 
raising  of  the  term  and  the  purchase(y).  And  this  doc^ 
trine,  unqualified  as  it  is,  seems  correct.  For  as  the  term 
will  prevail  over  a  strict  title  to  the  inheritance,  it  will  of 
course  be  a  protection  against  judgments,  mortgages,  and 
all  other  incumbrances  and  estates  less  than  a  fee ;  and  it 
may,  in  like  manner,  be  used  as  a  shield  against  an  act(/?), 
or  eommission(^  of  bankruptcy. 

In  the  late  case  of  the  King  v.  Smith(m),  however,  the 
Court  of  Exchequer  held  that  a  term  of  years,  which  had 
been  assigned  to  a  trustee  for  the  crown  debtor(n),  would 
not  protect  a  purchaser  against  crown  d^bts,  although  he 
purchased  bona  fide  and  without  notice(I).  This  point 
(*)had  previously  been  considered  by  most  of  the  leading 
characters  in  the  Profession,  some  of  whom  have  since 
filled  the  highest  judicial  situations ;  and  the  general 
opinion  of  the  Profession  appears  to  have  been,  that  a 
purchaser  might  protect  himself  against  crown  debts,  by 
a  legal  term  of  years  created  previously  to  the  right  of  the 
crown  attaching  on  the  estates,  where  he  had  not  notice, 

(j)  See  1  Term  Rep.  768. 
(A;)  Collett  v.  De  Gols,  For.  66. 

(I)  Hithcoxr.  Sedgwick,  2  Yern.  156,  reversed  in  Dam,  Proe,     See 
po»i.  c.  17,  this  point  considered. 

(m)  Excheq.  2d  March,  1804,  MS.  Appendix,  No.  17. 

(n)  See  13  Pricei  656. 

»  •  ■■   —  ■    ■  .  ^— ^-^1— » 

(I)  It  has  been  determined  that  in  the  case  of  a  purchase  for  a  valu* 
able  consideration,  without  notice  and  without  fraud  or  covin,  from  a 
ample  contract  debtor  of  die  king,  the  lands  are  not  bound  by  such 
simple  contract  debt.  The  King  v.  Smith,  1  Wight.  84.  In  that  case, 
the  generiil  words  in  the  statute  of  13  Elizabeth,  c.  4,  received  a  limited 
and  proper  construction.  In  Wild  v.  Fort,  4  Taunt.  334,  in  which  it 
was  net  necessary  to  decide  the  p6int,  the  rule  was  laid  down  with 
apparently  too  much  latitude,  that  every  person  who  has  received 
money  belonging  to  the  crown,  erery  accountant  of  the  crown  for 
money  of  the  crown  received,  falls  within  the  aet  See  Casberd  v. 
Ward,  6  Price,  411. 
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express  or  implied,  of  the  debt  due  to  the  crown,  or  of  the 
vendor  being  an  accountant  to  the  crown.  They  relied 
on  the  analogy  between  this  case  and  the  general  rule 
respecting  judgments  and  recognizances,  against  which 
a  purchaser  may  protect  himself  by  an  outstanding  legal 
estate,  unless  he  had  notice  of  them  previously  to  com- 
pleting his  purchase.  The  late  Lord  Kenyon,  in  an  opi- 
nion on  this  point,  treated  the  right  of  the  crown  as  not 
superior  to  that  of  a  subject.  Indeed,  the  point  may 
fisdrly  be  said  ta  have  received  what  was  tantamount  to  a 
judicial  decision,  previously  to  the  determination  of  the 
Court  of  Exchequer.  When  Mansfield,  Chief  Justice  of 
the  Common  Pleas,  was  Solicitor-general,  he  gave  an 
opinion  in  favor  of  the  right  of  the  crown  to  extend 
lands  in  the  hands  of  a  mortgagee,  although  the  legal 
estate  had  never  vested  in  the  mortgagor,  *  but  had  been 
conveyed  to  the  mortgagee  by  the  trustees  in  whom  it  had 
been  vested  in  trust  for  the  mortgagor.  The  question 
underwent  great  consideration,  and  it  was  discovered  that 
there  was  an  old  term  of  years,  to  the  benefit  of  which 
the  mortgagee  was  clearly  entitled  in  preference  to  any 
(*)other  person,  although  it  was  not  actually  assigned  to  a 
trustee  for  him.  The  case  was  again  laid  before  the 
Solicitor-general,  who  then  wrote  an  opinion  that  the  title 
of  the  mortgagee  would  be  preferred  to  that  of  the  crown. 
He  stated,  that  upon  a  short  inquiry  before  he  wrote  his 
former  opinion,  it  had  been  represented  to  him,  that 
estates  held  in  trust  for  a  debtor  of  the  crown  were  usu- 
ally seized  under  extents,  and  were  considered  as  bound 
by  his  debts  in  the  same  manner  as  those  of  which  he 
was  legally  seized.  He  had  since  desired  a  further 
search  to  be  made,  and  was  then  informed  that  no  instan- 
ces were  to  be  found  in  which  a  trust-estate  of  such  debt- 
or fairly  parted  with  to  a  purchaser  without  notice  had 
been  deemed  to  be  liable  to  the  debts  of  the  crown,  and 

VOL.  I.  74  (*513) 
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in  consequence  of  this  information  his  opinion  then  in- 
clined in  favor  of  the  mortgagee.  And  he  gave  a  similar 
opinion  on  this  point  in  the  year  I8OI9  so  that  he  had  not 
seen  any  reason  to  alter  his  opinion  after  a  lapse  of  nearly 
twenty  years. 

The  principal  grounds  of  the  determination  in  the  King 
7*  Smith  were  three : —  1st,  that  the  lands  of  a  debtor  to 
the  crown  might  be  extended  into  whatever  hands  thejr 
might  have  been  aliened,  subsequently  to  their  becoming 
liable  to  the  crown ;  2dly,  that  the  estates  of  which  the 
debtor  was  cestui  que  trust  might  be  extended  ;  and  ddly, 
the  decision  in  the  case  of  the  Attomey-^genend  v.  Sands(o)« 
The  two  first  positions  of  the  Court  may  be  admitted  to 
be  law,  without,  as  it  should  seem,  at  the  isame  time  ad- 
mitting that  a  purchaser  cannot  protect  himself  against 
the  crown  by  an  outstanding  legal  estate.  Indeed  it  was 
the  third  ground  upon  which  the  Court  principally  relied, 
and  built  their  decree. 

The  determination  in  the  case  of  the  Attorney-general 
(*)v.  Sands  was,  that  the  trust  of  a  term  attendant  on  the 
inheritance  was  not  forfeited  by  the  felony  of  the  cestui 
que  trust,  because  it  was  nomcHre  than  an  accessary  to  the 
inheritance,  which  was  not  forfeited.  In  the  King  v. 
Smith,  the  Court  of  Exchequer  thought  that  the  converse 
of  this  case  must  be  taken  to  be  true.  The  term  was  not 
forfeited,  because  the  inheritance  was  not  forfeited ;  but 
if  the  inheritance  had  been  forfeited,,  the  term  must  have 
been  forfeited.  'Xhe  case  of  the  Attorney-genefal  v. 
Sands  was  decided  in  a  court  of  equity,  and  appears 
wholly  to  depend  upon  the  rales  of  equity  as  to  attendant 
terms ;  and  on  the  like  principle,  it  may  be  thought  that 
the  same  Judges  would  have  denied  relief  against  a  pur- 
chaser in  a  case  similar  to  that  of  the  King  «?.  Smith; 
and  that  no  such  relief  could  at  this  day  be  granted.     If 

(0)  Hard.  2  Freem.  3  Cba.  Rep. 
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any  remedy,  therefore,  lies  against  the  purchaser,  it  must 
be  at  law.  Now  at  law  the  term  in  the  trustee  is  a  term 
10  gross.  A  legal  title,  prior  to  the  right  of  the  crown, 
must  prevail  at  law ;  and  the  Court  ought  not  to  advert 
to  the  trust,  only  for  the  purpose  of  taking  the  protection 
of  the  term  from  the  bona  fide  object  of  the  trust,  for 
even  the  arts  of  the  law  in  introducing  collateral  warran- 
ties, discontinuances,  and  non-claims  to  protect  the  pos- 
session and  strengtlien  the  rights  of  purchasers,  have  been 
the  subject  of  commendation  from  the  great  Lord  Not- 
tingham ;  and  it  is  admitted  that  if  the  term  be  in  gross, 
an  assignment  before  any  actual  extent  will  stand  good 
against  the  king's  debt(p).  Lord  Hardwicke's  decision 
in  Willoughby  v»  Willoughby  is  an  elaborate  perfor- 
mance, and  was  certainly  pronounced  after  great  con- 
sideration. Every  point  was  adverted  to,  and  yet  his 
Lordship  lays  the  rule  down  generally,  that  a  purchaser 
may  protect  himself  against  all  ntesne  incumbrances  by  a 
(^)prior  legal  term,  and  does  not  except  the  case  of  the 
crown.  And  in  pronouncing  judgment  in  the  Attorney- 
general  V.  Sands,  the  Chief  Baron  observed,  that  the  term 
was  only  .kept  on  foot  to  avoid  incumbrances  which  might 
affect  the  inheritance ;  and  yet,  although  he  was  dis- 
cussing the  rights  of  the  crown,  he  did  not  seem  to  con- 
sider that  the  term  would  not  prevail  over  crown  debts. 
It  is  not  denied,  that  in  general  where  a  term  is  attendant 
on  the  inheritance,  if  the  king  extends  the  inheritance  he 
shall  have  a  right  to  the  term (9)  ;  but  the  question  here 
turns  upon  what,  it  is  conceived,  ought  to  form  an  excep- 
tion to  that  rule,  viz.  a  purchase  by  the  person  claiming 
the  benefit  of  the  term  bona  fide,  and  without  notice  of 

the  claim  of  the  crown. 
'  It  remains  only  to  observe,  that  in  this  commercial 

(p)  2  Vem.  390. 

(9)  See  the  2d  resolution  in  Nicholls  v.  HoWt  2  Yern.  389. 
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country,  any  decision  which  tends  to  clog  the  free  aliena- 
tion of  property,  and  to  render  the  titles  of  fair  purchasers 
insecure,  cannot  but  be  productive  of  the  most  serious 
consequences,  and  well  demands  the  interference  of  the 
legislature,  if  the  law  is  too  well  settled  to  be  o?er-ruled. 

In  a  still  later  case(r),  in  which  the  case  of  King  v. 
Smith  appears  to  have  been  forgotten,  where  a  man  having 
agreed  before  marriage  to  purchase  and  settle  estates, 
entered  into  bonds  to  the  crown,  and  then  made  a  pur- 
chase, and  afterwards  settled  the  estate  according  to  the 
articles,  it  was  held  that  a  mortgage  term  assigned  to  at- 
tend upon  the  purchase  did  not  protect  the  inheritance 
against  the  crown  debt,  because  the  settlement  was  volun- 
tary. There  was  no  covenant  in  the  articles  which  spe* 
cifically  bound  the  lands.  The  assignment  of  the  term 
therefore  could  not,  it  was  held,  defeat  the  right  of  the 
crown. 

(*)But  where  the  term  has  never  been  assigned  to  attend 
for  the  crown  debtor,  it  will  not  be  affected  by  the  claim 
of  the  crown  in  the  hands  of  a  trustee  for  a  banajide  pur- 
chaser. Therefore,  where  upon  a  purchase  a  term  of  1 ,000 
years  was  limited  to  the  seller  to  secure  a  portion  of  the 
purchase-money  and  subject  to  the  term,  the  fee  was 
limited  to  the  purchaser ;  the  mortgage  was  not  paid  off 
by  the  purchaser,  but  he  sold  the  property,  and  the 
second  purchaser  paid  off  the  mortgage,  and  took  an  as- 
signment of  the  term  to  a  trustee  for  himself  to  attend 
the  inheritance  :  it  was  held  that  the  term  was  not  bound 
by  the  crown  debt  of  the  first  purchaser(5). 

Mr.  Butler  justly  observes,  that  "  a  term  should  never  be 
relied  on,  unless  proof  can  be  obtained  easily,  and  at  a 
small  expense,  of  the  instruments  and  acts  in  law,  which 

(r)  Rex  V.  St.  John,  2  Price,  317.  See  Rex©.  HoUier,  2  Price,  394. 

(«)  Rex  0.  Lamb,  13  Price,  649 ;  M'Clel.  402,  S.  €. 
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must  be  proved  to  establish  the  creation  and  deduction  of 
the  term.  It  should  also  be  ascertained,  that  its  situation 
is  such  as  enables  the  party  entitled  to  it,  to  avail  himself 
of  it  in  ejectment(0-"  And  to  enable  the  purchaser  to 
avail  himself  of  the  term,  it  is  indispensably  necessary  that 
he  should  not  have  notice,  either  express  or  implied,  of  the 
incumbrance  or  title  against  which  he  is  desirous  of  using 
the  term  as  a  protection.  Mr.  Powell,  indeed,  although 
he  admits  that  terms,  the  purposes  of  whose  creation  are 
answered,  and  which  have  been  expressly  assigned  to  at- 
tend the  inheritance,  will  not  be  any  protection  to  a  pur- 
chaser of  the  inheritance  who  had  notice  of  any  judgments, 
&c.  yet  contends,  that  where  a  purchaser  of  the  inheritance 
obtains  a  term  in  gross,  the  purposes  of  whose  creation 
were  not  answered  at  the  time  of  the  purchase(I),  or  a 
(*)term  the  purposes  of  whose  creation  were  answered, 
but  which  had  not  been  expressly  assigned  to  attend  the 
inheritance,  but  merely  waited  upon  the  freehold  by  con- 
struction of  equity,  such  purchaser  can  defend  his  posses- 
sion by  th&term,  although  he  had  notice  of  any  intervening 
judgment. 

This  is  an  attempt  to  establish  a  new  distinction  between 
a  term  assigned  upon  an  express  trust  to  attend  the  inherit- 
ance, and  a  term  attendant  by  the  construction  of  equity, 
an  attempt  which  Lord  Hardwicke  appears  to  have  over- 
ruled in  the  case  of  Willoughby  v.  Willoughby ;  and  it 
would  be  very  imprudent  for  a  purchaser  of  an  estate  in 
any  case  to  rely  on  a  term  of  years,  as  a  protection  against 

(0  ^*  (1)>  s*  13,  to  €0.  Lilt.  290  b. 


(I)  In  this  case  the  purchaser  could  of  course  defend  himself  agaiost 
any  subsequent  incumbrancer  to  the  extent  of  the  subsisting  charge  on 
the  term  at  the  time  of  the  purchase.  It  has,  indeed,  been  thought  that 
if  there  are  two  mortgagees,  and  the  first  in  point  of  charge  buy  the 
inheritance,  he  lets  in  the  other  on  the  estate  discharged  of  the  prior 
mortgage.     See,  however,  Kennedy  v.  Daly,  1  Scho.  &  Lef.  356. 
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any  incumbrance,  of  which  he  has  express  or  implied 
notice. 

It  is,  however,  settled  by  a  series  of  authorities(u), 
(*)that  a  purchaser  may  protect  himself  against  the  dower 
of  the  vendor's  wife,  by  a  term  created  previously  to  her 
right  of  dower  attaching  on  the  estate,  although  he  had 
actual  notice  of  the  marriage,  and  of  her  title  to  dower; 
a  protection,  as  we  shall  hereafter  see(x)j  to  which  a  pur- 
chaser with  notice  is  not  entitled 'in  any  other  instance,  or 
against  any  other  person(I). 

The  term,  however,  must  be  actually  assigned  to  a 
trustee  for  the  purchaser,  if  it  is  intended  to  be  used  as  a 
bar  to  the  wife's  dower(y)(247)  ;  because,  by  the  rules  of 

(ti)  Lady  Radnor  or  Bodmin  v.  JlotheiiiaDi  or  Yendebendj,  Prec 
Cha.  65 ;  1  Vern.  170.  356  ;  2  Cha.  Ca.  172 ;  Show.  P.  C.  69 ;  Brown 
V.  Gibbs,  Wray  t>.  Williams,  Dudley  v.  Dudley,  Prec.  Cha.  97.  161. 
241 ;  and  see  Banks  «.  Sutton,  2  P.  Wms.  700  (I)  ;  Hill  v.  Adams,  or 
Swannock  v.  Lyford,  2  Atk.  208 ;  Ambl.  6 ;  Butler's  n.  (1)  to  Co.  Litt. 
208  a ;  Wynn  v.  Williams,  5  Yes.,  jun.  130  ;  D'Arcy  v.  Blake,  2  Scho. 
&  Lef.  387 ;  and  see  aupra,  p*  358« 

(x)  Infra,  ch.  16. 

(y)  See  Maundrell  v,  Maundrell,  7  Yes.  jun.  667 ;  10  Yes.  jun.  246, 
particularly  the  close  of  the  judgment. 

(I)  Note,  this  case  is  genarally  thought  to  be  over- ruled,  but  Mr. 
Powell  has  endeavored  to  show,  that  it  is  not  affected  by  later  deci- 
sions. See  2  Mort.  731,  4th  edit ;  and  in  a  manuscript  note  of  the 
Attorney-general  o.  Scott,  penes  auctorem  (For.  138,}  Lord  Talbot  is 
reported  to  have  said,  that  the  reason  of  the  decree  in  Banks  u.  Sutton 
was  different,  for  there  the  direction  of  the  will  was,  that  the  legal 
estate  should  be  con  veyed  to  Sutton,  and  the  wife  married  him  on  the 
expectation  of  that  estate,  and  it  was  a  fraud  in  the  husband  not  to 
call  for  the  settlement.  See  a  fuller  note  of  this  case  than  that  which 
is  published,  Appendix,  No.  18.  In  the  late  case  of  D'Arcy  v.  Blake, 
2  Scho.  &  Lef.  387,  it  was  said  by  the  Court,  that  what  was  thrown  out 
by  Sir  Joseph  Jekyll,  in  Banks  o.  Sutton,  had  been  long  over-ruled. 

(I)  All  these  observations  upon  dower  apply  to  cases'  not  within  the 
late  act,  for  as  to  cases  within  the  act,  the  husband  alone  can  defeat 
the  wife's  right  of  dower.     Yide  8upra^  ch.  7. 

(247)  See  MilUdge  v.  Lamar,  4  Des.  617. 
(*618) 
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equity,  every  term  attendant  on  the  inheritance  follows  it 
in  its  various  modifications,  and  in  the  charges  and  in- 
cumbrances which  attach  on  it,  or  are  created  in  it(z) ;  and 
therefore,  upon  the  marriage  of  a  man  seised  of  lands  of 
inheritance,  in  which  there  is  a  term  outstanding,  a  right 
of  dower  attaches  on  the  inheritance,  by  the  act  of  law,  and 
in  equity  the  term  is  equally  bound  with  the  inheritance ; 
and  as  the  claim  of  a  purchaser  is  not  more  favored  in 
equity  than  that  of  a  dowress,  a  purchaser  will  not  be 
entitled  to  the  benefit  of  an  outstanding  term,  to  the  pre- 
judice and  in  exclusion  of  a  dowress.  Indeed  the  deci- 
sion(a),  that  a  purchaser  could  defend  himself  against  a 
claim  of  dower  by  a  term  assigned  to  a  trustee  for  him, 
proceeded  not  on  principle,  but  on  the  universal  practice 
and  opinion  of  conveyancers  in  that  respect ;  for(6)  the 
Court  of  Chancery  and  House  of  Lords  were  of  opinion, 
that  if  they  were  not  to  permit  that  to  be  §o,  it  would  be  to 
(*)overturn  the  general  rule  which  had  been  established 
and  practised  by  many  titles  to  estates,  and  tend  to  make 
such  titles  precarious  for  the  future.  The  same  reason 
does  not  apply  where  the  purchaser  neglects  to  take  an 
assignment  of  the  term  ;  it  having  always  been  the  gene- 
ral understanding  and  opiniftn  of  conveyancers,  that  to 
potect  against  dower,  the  term  must  be  actually  assigned 
to  a  trustee  for  the  purchaser. 

In  Swannock  v.  Lifford(c),  Lord  Hardwicke  appears  to 
have  considered  it  clear,  and  it  was  admitted  at  the  bar, 
that  if  a  man  before  marriage  conveys  his  .estate  privately, 
without  the  knowledge  of  his  wife,  to  trustees,  in  trust  for 

(z)  See  Charlton  v.  Low,  2  P.  Wms.  328. 

(a)  Lady  Radnor  o.  Yendebendy,  Show.  P.  C.  69. 

{h)  Per  Lord  Hardwicke.     See  Butler'a  n.  uhi  sup. 

{c)  Botler'B  n.(l)  to  Co.  Litt.  208  a;  and  see  2  P.  Wms.  709. 
Note,  in  the  case  of  Bottomley  o.  Lord  Fairfax,  Prec.  Cha.  336, 
the  Court  did  not  advert  to  a  conveyance  made  immediaiely  before  mar- 
riage. 
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himself  and  his  heirs  in  fee,  that  will  prevent  dower ;  ^iid 
it  appears  that  this  was  practised  bj  a  reverend  Judge  of 
equity,  Mr.  Serjeant  Maynard,  who  made  a  lease  to  his 
servant  the  day  before  his  last  marriage(d).  But  the  coun- 
sel who  argued  for  the  respondent  in  Radnor  v.  Vende- 
bendy,  before  the  House  of  Lords,  seems  to  have  admitted, 
that  if  a  husband,  just  before  marriage ^  make  a  long  lease 
on  purpose  to  prevent  dower,  and  the  woman  expecting 
the  privileges  which  the  common  law  gives  to  women  mar" 
tied  J  survive  him,  equity  may  interpose ;  and  thb  doc- 
trine has  been  distinctly  recognised  by  a  learned  Judge 
and  author(«).  And  as  this  opinion  may  be  supported 
by  weighty  reasons,  a  purchaser  cannot,  it  is  ccmceived, 
be  advised  to  rely  upon  a  legal  estate,  created  in  fraud  of 
the  rights  of  marriage,  as  a  protection  against  the  wife's 
dower(/)  (248). 

It  hath  been  just  observed,  that  by  the  rules  of  equity 
(*)every  term  attendant  on  the  inheritance  follows  it  in 
its  various  modifications,  and  in  the  charges  and  incum- 
brances which  attach  on  it,  or  are  created  in  it.  Now  it 
is  a  consequence  of  this  rule,  that  whenever  the  inheri- 
tance is  conveyed  or  charged,  the  trustee  of  the  term 
becomes  a  trustee  for  the*  person  in  whose  favor  the 
estate  is  conveyed  or  charged,  to  the  extent  of  his  claifiis 
on  the  estate.  If  the  trustee  have  notice  of  such  pur- 
chase or  incumbrance,  his  conscience  will  be  affected ; 
and  if  he  assign  the  term  to  a  subsequent  purchaser,  or 

(d)  See  Show.  P.  G.  71. 

(e)  Gilb.  Lex  PrsBton  267. 

(/)  As  to  settlements  bj  women  previously  to  marriage,  in  deroga- 
tion of  the  marital  rights,  see  Countess  of  Strathmore  «•  Bowes,  2  Bro. 
C.  C.^345,  1  Yes.  jan.  22.  and  the  cases  there  cited,  which  may  be 
thought,  io  some  measure,  to  apply  to  the  point  under  consideratioo* 

(246)  As  to  marital  rights.  See  Ward  y.   WiUon^  1   Des.  401. 
Gamer  v.  Gamer*9  Exrs.  1  Des.  437.    Tayihr  y.  Herioif  4  Des.  227. 
(♦520) 
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incumbrancer,  it  would  be  a  breach  of  trust,  and  he  would 
in  equity  be  decreed  to  make  satisfaction(^).  A  trustee, 
therefore,  of  a  term  to  attend  the  inheritance,  cannot  be 
advised  to  assign  the  term  to  any  purchaser  or  incum- 
brancer, unless  he  is  satisfied  that  his  immediate  cestui 
que  use  has  not  done  any  prior  act  to  charge  the  inheri- 
tance(A). 

As  a  trustee  ought  to  be  satisfied,  that  the  person  by 
whose  direction  the  term  is  assigned,  is  the  person  en- 
titled to  require  the  assignment,  it  is  usual,  by  way  of 
authority  to  the  trustee,  to  recite  all  the  instruments,  &c. 
affecting  the  fee,  from  the  time  the  term  was  created  to 
the  date  of  the  deed  of  assignment ;  and  this  is  very  com- 
mdnly  done,  even  where  the  term  has  been  assigned  to 
attend  the  inheritance.  In  the  latter  case,  however,  such 
a  recital  is  both  unnecessary  and  improper ;  for  the  trustee 
can  only  be  affected  by  the  acts  of  his  own  cestui  que 
trust;  and  therefore,  where  a  term  has  been  actually 
assigned  to  attend  the  inheritance,  on  a  future  assign* 
ment  of  it,  it  is  only  necessary  to  recite  the  deed  creating 
(*)the  term,  that  by  divers  conveyances  and  assurances 
the  fee  became  vested  in  A.  (the  person  requiring  the  as- 
signment) ;  and  that  by  divers  assignments  and  acts  in  law, 
and  ultimately  by  such  a  deed  (the  assignment  to  attend), 
the  term  became  vested  in  the  trustee,  in  trust  for  A. ;  and 
then  any  instruments  affecting  the  fee,  since  the  last  as- 
signment of  the  term,  to  attend  the  inheritance,  should 
be  recited. 


VI.  Before  we  quit  this  very  interesting  subject,  let  us 
inquire  in  what  cases  a  term  of  years  will  attend  the 

(g)  1  Term  Rep.  771. 

(A)  See  1   Pow.  Mort.  507,  508,  4th  edit  ;   Evanj  v.  Bicknell,  6 
Ves.  jun.  174..  Ex  parte  Knott,  11  Yes.  jun.  609. 

VOL.  I.  75  (*521) 
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inheritance,  without  an  express  declaration  of  trust  for 
that  purpose(t). 

First,  then,  it  is  a  general  rule,  that  whenever  a  term 
would  merge  in  the  inheritance  if  united,  it  shall  attend^ 
if  in  a  different  person,  without  an  express  declaration,  bj 
implication  of  law  founded  on  the  statute  of  frauds(A:). 
And  the  custom  of  London  shall  not  prevail  over  thb 
operation  of  law(/)« 

Therefore,  where  a  person  purchases  the  inheritance  in 
his  own  name,  and  takes  an  assignment  of  a  term  in  the 
name  of  a  trustee(m)  ;  or  takes  a  conveyance  of  the  fee  in 
the  name  of  a  trustee,  and  an  assignment  of  a  term  in  his 
own  name(n) ;  in  both  these  cases  the  term  attends  the 
inheritance,  unless  there  be  an  express  declaration  to  the 
(*)contrary,  whether  the  term  be  purchased  or  obtained 
before  or  after  the  purchase  of  the  fee.  And  in  general 
there  is  no  difference  between  an  assignment  of  a  term  to 
a  trustee,  in  trust  to  attend  the  inheritance,  and  an  assign- 
ment to  a  trustee,  in  trust  for  the  purchaser^  his  executors^ 
administrators  smd  assigus(o). 

(t)  See  an  admirable  opinion  of  Mr.  Fearoe's  respecting  terms  of 
years,  2  Coll.  Jur.  297.     Mr.  Powell  has  in  the  last  edition  of  bis  Trea- 
tise on  Mortgages  inserted  this  opinion  without  acknowledgment     See 
I  Mort.  483—489. 

(k)  See  1  Bro.  C.  C.  70. 

(/)  Greene  v.  Lambert,  1  Vera.  2,  cited  ;  Dowse  v.  DerivatI,  t6ML 
104 ;  2  Yem.  67  ;  Reg.  Lib.  A.  1683,  fol.  283.  It  is  said  in  the  de- 
cree, that  the  lease  and  conveyance  were  in  law  one  conveyance  ;  Rich 
V.  Rich,  2  Cha.  €a.  160. 

(m)  Tiffin  v.  Tiffin,  1  Yero.  1  ;  2  Cha.  Ca.  49.  56  ;  Whitchurch  v. 
Whitchurch,  2  P.  Wms.  236 ;  9  Mod.  124  ;  GUb.  £q.  Rep.  168 ;  Good- 
right  V.  Sales,  2  Wils.  829. 

(n)  North  v.  Langton,  2  Cha.  Ca.  156;  Dowse  v.  Derivall,  1  Yem. 
104 ;  Attorney-general  o.  Sands,  3  Cha.  Rep.  19. 

(o)  Best  V.  Stamford,  Prec.  Cha.  262  ;  Tiffin  v.  Tiffin,  1  Yem.  1  ; 
Holt  r.  Holt,  1  P.  Wms.  374,  cited ;  Pitt  v.  Cholmondley,  Chancery, 
9  Nov.  1761,  MS. 
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So  the  same  rule  prevails  where  a  man  possessed  of  a 
terra  for  years  contracts  for  the  inheritance^  for  the  vendor 
stands  seized  in  trust  for  the  purchaser  from  the  time  of 
the  contract(p). 

And  where,  by  reason  of  an  intermediate  term  out- 
standing, a  term  cannot  merge,  although  vested  in  the 
purchaser  together  with  the  fee,  yet  if  the  purchaser  be 
entitled  to  such  outstanding  term,  even  the  term  vested  in 
the  purchaser,  and  which  cannot  merge,  shall  attend  the 
inheritance,  without  any  express  declaration  for  that  pur- 
pose(7). 

And  even  if  the  purchaser  cannot  obtain  an  assignment 
of  the  whole  term,  yet,  if  a  nominal  reversion  only,  as  a 
reversion  of  a  few  days,  be  left  outstanding,  so  much  of 
the  term  as  is  assigned  to  a  trustee  for  the  purchaser  will 
be  deemed  attendant  on  the  inheritance,  without  any 
express  declaration  for  that  purpose.  But  where  the  term 
is  subject  to  rents  or  charges  in  favor  of  other  persons, 
whereby  the  purchaser  has  not  substantially  the  whole 
beneficial  interest  in  the  estate,  there  an  express  declara- 
tion is  necessary  to  make  the  term  attendant.  The  mere 
intent  of  the  purchaser  to  purchase  the  whole  interest, 
(*)and  that  the  term  should  attend  the  inheritance,  will  not 
vary  the  case. 

The  two  last  propositions  appear  to  be  established  by 
the  case  of  Scot  v.  Fenhoullet(r).  From  the  imperfect 
statement  of  the  facts  in  this  case,  it  is  difficult  to  under- 
stand the  ground  of  Lord  Thurlow's  decision  ;  and  it  has 
been  generally  thought  that  the  decree  turned  on  the 


(p)  Capel  V.  Girdler,  Rolls,  16th  March  1804,  MS. ;  9  Yes.  jun. 
609 ;  Cooke  0.  Cooke,  2  Atk.  67.     Vide  supra,  ch.  4. 

iq)  Whitchurch  v.  Whitchurch,  2  P.  Wms.  236  ;  9  Mod.  124  ;  Gilb. 
£q.  Rep.  168 ;  and  see  1  Bro.  C.  C.  170. 

(r)   1  Bro.  C.  C.  6.  9. 
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reveraon,  which  the  purchaser  could  not  get  iD(^).  The 
facts,  as  stated  in  Lord  Thurlow's  judgment,  on  the  re- 
hearing,  reported  in  Brown,  are  shortly  these :  Mrs, 
Rudger  was  seised  in  fee  of  the  estate,  subject  to  two 
terms  of  years,  upon  which  it  should  seem  small  rents 
were  reserved ;  which  terms  were  vested  in  trustees  in 
trust  for  Mrs.  Rudger  for  life,  and  for  raising  certain 
annual  and  gross  sums  of  money.  Sir  Andrew  Chad  wick 
purchased  of  Mrs.  Rudger  the  fee-simple  estate,  and  so 
much  of  the  terms  as  related  to  it ;  and  the  trustees  exe-- 
cuted  their  power  by  granting  a  derivative  lease  to 
trustees  for  Sir  Andrew,  with  a  nominal  reversion  (eleven 
days)  to  themselves.  Lord  Thurlow  admitted,  that  Sir 
Andrew  meant  to  purchase  the  whole  interest,  and  that 
his  intent  was,  that  the  terms  should  attend  the  inherit- 
ance. If  they  did  attend  the  inheritance  in  this  case,  it 
must,  he  said,  be  by  implication  of  law,  as  there  was  no 
express  declaration ;  and,  after  showing  that  the  case  of 
Whitchurch  v.  Whitchurch(^)  did  not  apply  to  the  case 
before  him,  because  that  there  no  interest  was  outstaud* 
ing,  except  in  form,  he  added,  ^^  Sir  Andrew  Chadwick 
might  have  given  these  terms  to  a  stranger,  and  if  the 
inheritance  descended,  the  heir  at  law  might  demand  the 
rents  reserved  by  the  leases.  It  is  said  to  be  extremely 
plain,  that  Sir  Andrew  Chadwick  meant  to  consolidate 
(*)the  interests :  this  is  begging  the  question.  It  is  true 
he  meant  to  take  the  largest  interest  he  could,  but  by  no 
means  apparent  that  he  meant  to  consolidate  the  interests. 
/  lay  no  stress  on  the  days  of  the  reversiany  for  it  was 
meant  only  as  a  nominal  reversion ;  they  did  not  mean  to 
reserve  a  substantial  interest.  It  would  be  necessary  there 
should  be  an  express  trust  to  make  this  attendant  on  the 

(s)  See  Capel  v.  6irdler«  MS.  and  9  Yes*,  jun.  509 ;  1  Cruise's 
513,  s.  17,  and  the  marginal  abstract  of  the  case  in  Brown. 
(<)  Supra. 
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inheritance  ;  the  transaction  does  not  supply  A  necessary 
construction  of  law.  It  is  a  very  nice  point,  and  a  very 
new  one ;  whether  the  intent  to  purchase  the  whole  in- 
terest is  sufficient  to  make  the  term  attendant  on  the 
inheritance.  The  impossibility  he  was  under  of  purchasing 
the  whole^  rendered  an  express  declaration  necessary  to 
make  it  attend  the  inheritance.^^  Now,  at  first  sight,  it 
certainly  does  seem  impossible  to  reconcile  those  parts  of 
the  judgment  which  are^rinted  in  italics.  But  it  appears 
by  an  opinion  of  Mr.  Fearne's(ti),  in  consequence  of 
which  the  cause  was  reheard,  that  rents  were  reserved  by 
the  leases  granted  by  the  trustees  to  Sir  Andrew  Chad- 
wick,  and  the  usual  covenants  were  entered  into  by  him, 
and  the  trustees  were  restrained  to  that  mode  of  making 
a  title  by  their  trust,  which  required  a  reservation  of  rent, 
and  the  usual  covenants. 

This  fact  at  once  reconciles  every  part  of  the  judgment. 
Lord  Thurlow  was  of  opinion,  that  the  reversion  of  itself 
was  immaterial,  but  that  the  rents  reserved  by  the  leases 
rendered  an  express  declaration  necessary  to  make  the 
terms  attend  the  inheritance.  And  Mr.  Fearne  was  also 
of  opinion,  that  the  terms  would  not  be  attendant,  if  there 
was  any  intervening  benejicial  interest  in  any  third  person, 
to  divide  the  ownership  of  the  term  from  the  inheritance* 
But  as  he  was  told  that  the  rents  reserved  to  the  trustees 
upon  the  terms  were  afterwards  purchased  by  Sir  Andrew, 
(*)he  thought  the  terms  did  attend  the  inheritance,  al^ 
though  there  was  not  any  express  declaration  for  that  pur* 
pose ;  and  he  expressly  delivered  his  opinion,  subject  to 
this  fact,  which  he  had  learned  from  verbal  information 
only.  By  Lord  Thurlow's  decree  on  the  rehearing,  it  ap- 
pears clearly  that  the  rents  were  not  purchased,  and  con- 
quently  Mr.  Fearne  was  misinformed  in  this  respect. 

Mr.  Fearne's  opinion  on  Ihis  point  is  very  strongly 

(14)  2  Collect.  Jurid.  297.     No.  6. 

(*525) 


598  ^^  ASSIONMENTS  OF  TERMS. 

iparked ;  for  he  thought^  that  if  there  was  any  intervening 
oiitstandii^  interest  between  the  ownership  of  the  term 
and  the  inheritance,  even  an  express  declaration  of  trust 
could  not  make  the  terms  attendant.  This,  however,  vras 
going  too  far ;  and  Lord  Thnrlow,  who  had  probaUy  seen 
this  opinion,  addressing  himself  to  the  cases  in  which 
a  term  would  attend  the  inheritance,  said,  that  might  be 
by  two  ways :  first,  by  express  declaration ;  and  then, 
whether  the  term  would  or  would^ot  merge,  and  whether 
the  reversion  be  real  or  only  nominal,  it  must  be  attendant 
on  the  inheritance. 

We  have  seen  that  where  a  term  attends  the  inheri- 
tance without  any  express  declaration,  it  is  by  implication 
of  law ;  and  this  implication,  like  all  implications  of  law, 
or  equitable  presumptions,  may  be  rebutted  by  even  a 
parol  declaration  of  the  person  in  whose  favor  the  im- 
plication or  presumption  is  made(a:). 


VII.  A  term  for  years  attendant  on  the  inheritance, 
whether  by  express  declaration  or  by  implication,  is 
governed  by  the  same  rules  as  the  inheritance  itself  is 
subject  to.  Therefore  it  will  not  be  forfeited  by  the  felony 
of  the  owner  of  the  inberitance(^)  ;  but  if  the  inheritance 
escheat,  the  term  will  go  with  it(z). 

(*)So  it  seems,  that  such  a  term  cannot  pass  by  a  will 
not  executed  according  to  the  statute  of  frauds(a).  But 
it  appears  to  have  been  thought,  and  the  distinction,  it  is 
conceived,  may  be  supported  on  solid  grounds,  that  where 
a  term  attends  the  inheritance  merely  by  operation  of  law, 

(x)  See  post  ch.  16. 

(y)  Attorney-general  v*  Sands,  3  Cha.  Rep.  19 ;  Hard.  488. 

{z)  Thruxton  o.  Attomey-generaU  1  Vern.  340,  357. 

(a)  Tiffin  v.  Tiffin,  2  Cha.  Ca.  p.  49,  55 ;  2  Freem.  66 ;  Whit- 
church  V.  WhRchurch,  Gilb.  Eq.  Rep.  168 ;  Yilliers  o.  YilKers,  2  Atk. 
71.  Ab^e,  Nourse  v.  Yarworth,  Finch,  155,  was  before  the  statute  of 
frauds. 
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the  owner  may  expressly  bequeath  it  by  a  will  not  ex- 
ecuted with  the  solemnities  required  by  the  statute(6). 

It  is  clear,  that  where  the  devisor  intended  the  inheri* 
tance  to  pass,  but,  by  reason  of  the  informality  of  the  will, 
it  descends  to  the  heir,  the  term  shall  not  go  to  the  de-* 
visee,  but  shall  follow  the  inheritance  in  its  devolution 
on  the  heir((;)« 

So  where  a  termor  for  years,  having  contracted  for  the 
fee,  made  his  will,  whereby,  after  reciting  that  he  had 
purchased  the  term,  and  contracted  for  the  fee,  a  convey- 
ance of  which  could  not  then  be  obtained,  he  declared, 
that  when  a  conveyance  could  be  had,  the  estate  should 
be  settled  to  the  uses  mentioned  in  his  will,  and  directed 
that  the  remainder  of  the  term  should  remain  and  be 
attendant  on  the  inheritance.  The  person  who  contracted 
to  sell  the  fee  was  not  owner  of  it,  and  the  owner  sold  it 
to  another  person.  Sir  Joseph  Jekyll  held,  that  the  tes- 
tator intended  to  pass  the  inheritance  ;  and  although  he 
had  it  not,,  yet  the  term  could  not  pass  by  the  will,  as 
such  a  construction  would  be  contrary  to  the  testator's 
intention(<f). 

(*)  As  the  inheritance  of  an  estate  is  not  liable  to  simple 
contract  debts,  it  follows,  on  the  principle  before  noticed, 
that  a  term  attendant  on  the  inheritance  is  not  personal 
assets  for  the  payment  of  debts(6),  but  it  is  generally 
stated  that  such  a  term  is  real  assets : — ^This  is,  however, 

(6)  See  9  Mod.  127 ;  and  see  2  Collect.  Jurid.  276. 

(c)  CaflOB  cited  anitf  n.  (a).  « 

(d)  Bret  v.  Sawbridge,  3  Bro.  P.  C.  141,  Tom.  ed.;  and'see 
Fearne's  Ex.  Dev.  by  Powell,  145,  n.  (a).  S.  G.  Appendix,  No.  19. 
This  note  of  the  case  will,  I  hope,  be  acceptable  to  the  reader.  It  con- 
tains a  concise  statement  of  the  Acts,  and  sir  Joseph  Jekjli's  judgment, 
which  is,  I  believe,  not  in  print,  and  comprises  some  interesting  remarks 
on  executoiy  bequests  of  terms. 

(e)  Thruxton  v.  Attorney-general,  1  Tern.  340 ;  Tifiin  v.  Tiffin,  1 
Vem.  1. 
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a  very  incorrect  expressioQ :  the  term  itself  is  not  real 
assets,  bat  is  merely  attendant  on  the  inheritance,  which 
is.  In  Chapman  v.  Boni(f)j  it  appears  to  have  been 
thought,  that  although  the  term  was  in  a  trustee,  yet  if  it 
attended  the  inheritance  by  construction  of  equity  only, 
it  should  be  assets  in  equity  for  payment  of  the  owner's 
debts,  in  like  manner  as  a  term  taken  in  his  own  name 
would  be  assets  at  law.  But  this  opinion  is  clearly  over- 
ruled ;  and  where  a  term  is  in  a  trustee,  the  same  rules 
prevail  on  this  point,  whether  the  term  be  attendant  by 
express  declaration  or  not(g).  In  one  case  it  is  made  a 
query,  whether  if  tenant  in  tail  contract  debts  by  bond 
and  die,  and  it  can  be  made  to  appeal'  that  some  of  his 
ancestors,  who  bought  the  estate,  found  an  old  mortgage 
upon  it  for  a  long  term  of  years,  which  was  kept  on  foot 
to  wait  upon  the  freehold  and  inheritance,  such  lease  in 
equity  would  not  be  assets  in  the  hands  of  the  heir  in  tail, 
for  it  is  equity  only  makes  such  leases  descend,  and  it  is 
the  highest  equity,  that  a  man's  debts  should  be  paid(A). 
There  is  not,  however,  the  least  foundation  for  this  doubt. 
Equity,  in  this  respect,  follows  the  law,  and  at  law  the 
estate  is  not  bound. 

But  where  the  inheritance  is  in  tnistees,  and  the  owner 
has  a  term  in  his  own  name,  and  dies  indebted,  the  term, 
although  limited  to  attend  the  inheritance,  will  be  liable 
(*)to  debts,  for  it  is  assets  at  law(t) ;  and  equity  here  fol- 
lows the  law  (A:),  and  therefore  a  purchaser  should  never 

(/)  1  Vera.  188. 

(g-^  Baden  o.  Earl  of  Pembroke,  2  Yem.  62,  213 ;  2  Trea.  £q.  c« 
4,  8.  6. 

(h)  Anon.  11  Mod.  p.  5. 

(f )  Thraxton  9.  Attorney-general,  M  rap. ;  Chapman  o.  Bond,  1 
Yem.  188  ;  Attorney-general  v.  Sands,  Hard.  488. 

{k)  See  2  Cha.  Ca.  49 ;  Earl  of  Pembroke's  case,  9  Mod.  125, 
cited. 
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take  the  term  in  his  own  name,  if  he  do  not  wish  his 
estate  to  be  personal  assets. 

If  after  the  death  of  a  person  who  has  taken  an  assign- 
ment of  a  term  in  his  own  name,  and  a  conveyance  of  the 
inheritance  in  the  name  of*  a  trustee,  his  personal  repre- 
sentative assign  the  term  to  attend  the  inheritance,  it  will 
cease  to  be  assets  at  law ;  and  the  creditors  or  legatees 
will  be  entitled  to  satisfaction  against  the  personal  repre- 
sentative, as  for  a  devastavit ;  and  may,  it  should  seem, 
even  follow  the  term  in  equity,  unless  as  against  a  bona 
fide  purchaser  without  notice,  against  whom  the  term  will 
not  be  severed  or  disannexed  from  the  inheritance  in 
favor  of  the  creditors  or  legatees,  although  the  purchaser 
did  not  take  an  assignment  of  the  term,  or  was  even  not 
aware  of  its  existence(/)(249). 

But  these  distinctions  will,  as  to  persons  who  have 
died  since  the  29th  August  1833,  or  who  shall  hereafter 
die  seised  of  freehold,  customaryhold  or  copyhold  estates, 
in  a  great  measure  cease  to  exist ;  for  the  3  &  4  W.  4, 
c.  104,  has  made  all  such  estates  assets  for  the  payment 
of  even  simple  contract  debts. 


(*)SECTION  IIL 


Of  Attested  Copies, 


Thus  have  we  taken  a  cursory  view  of  the  doctrine 
respecting  terms  of  years,  a  learning  which  demands  the 
practical  conveyancer's  peculiar  attention ;  and   we  are 

(/)  Charlton  v.  Low,  3  P.  Wms.  32. 


(249)  See  Tlu  People  ▼.  Plea$j  and  Clark,  2  Johns.  Cas.  376. 
VOL.  I.  76  (♦529) 
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now  to  consider  in  what  cases  a  pnrchaser  is  entitled  to 
attested  copies  of  the  title-deeds. 

If  a  purchaser  cannot  obtain  the  title-^leeds,  he  is,  as 
we  have  already  seen,  entitled  to  attested  copies  of  them 
at  the  expense  of  the  vendor,  unless  there  be  an  express 
stipulation  to  the  contrary(m) ;  and  although  he  may  not 
be  entitled  to  the  possession  of  the  deeds,  yet  he  has  a 
right  to  inspect  them,  and  the  vendor  must  produce  them 
for  that  purpose(n). 

But  a  purchaser  is  not  entitled  to  attested  copies  of 
instruments  on  record. 

This  was  decided  in  the  case  of  Campbell  i;.  Camp- 
bell(o),  where  the  Master,  in  taxing  costs  incurred  by 
the  sale  of  considerable  estates,  disallowed  the  charges 
for  attested  copies  of  deeds  and  documents  upon  record ; 
and  upon  exceptions  to  his  report  on  that  account  com- 
ing on,  the  Master  of  the  Rolls  over-ruled  them,  and 
held  that  a  purchaser  was  not  entitled  to  such  copies  at 
the  expense  of  the  vendor. 

In  some  cases,  however,  a  purchaser  can  obtain  attested 
copies  even  of  instruments  on  record.  For  a  purchaser 
is  entitled  to  examine  the  abstract  with  the  original  title- 
deeds,  or  with  attested  copies  of  them ;  and,  therefore, 
if  a  vendor  has  not  the  instrument  itself,  and  cannot 
(*)obtain  it,  he  is  bound  to  procure  an  attested  copy  of  it, 
to  enable  the  purchaser  to  ascertain  that  the  abstract  is 
correct ;  and  when  it  is  obtained,  the  purchaser  is  of  course 
entitled  to  it  on  the  completion  of  the  purchase  ;  unless, 
indeed,  the  vendor  retains  other  estates  holden  under  the 
same  title. 

In  a  case  before  Lord  Rosslyn,  where  there  was  an 

(m)  Dare  v.  Tucker,  6  Yes.  juiu  460 ;  Berry  v.  Young,  2  fisp.  C«. 
040,0. 

(n)  Beny  v.  Young,  ubi  aup* 

(o)  Rolls  sittings  after Term,  17d3,  MS. 
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agreement  that  the  vendor  should  produce  the  original 
tide-deeds,  his  Lordship  construed  it,  not  only  as  an  en- 
gagement to  produce  the  title-deeds,  but  as  a  negative 
stipulation,  that  he  should  not  give  attested  copies.  This 
was  certainly  presuming  a  great  deal.  Lord  Eldon  has 
sjuce  thought  that  the  pressure  of  the  stamp  duties  led 
to  that  decia\on(p);  and,  it  is  probable,  that  a  similar 
case  would  now  receive  a  diiOTerent  determination. 

In  a  recent  case,  Lord  Eldon  compelled  the  vendor,  at 
his  own  expense,  to  furnish  attested  copies,  the  purchaser 
having  had  no  intimation  that  he  could  not  have  the  deed. 
For,  his  Lordship  said,  if  he  had  notice  that  he  was  not 
to  have  them,  he  would  regulate  his  bidding  accordingly ; 
conceiving  that  he  was  to  bear  the  expense  of  procuring 
copies(9).  From  this,  it  may  be  inferred,  that  notice  that 
the  purchaser  cannot  have  the  deeds  is  tantamount  to  a 
stipulation,  that  he  shall  not  be  furnished  with  attested 
copies  at  the  seller's  expense*  The  general  practice  of 
the  profession,  founded  on  the  decided  cases,  is,  that  the 
seller,  in  the  absence  of  an  express  stipulation  to  the  con- 
trary, is  bound,  at  his  own  expense,  to  furnish  the  purr 
chaser  with  attested  copies :  and  Lord  Eldon  does  not 
appear  to  have  intended  to  establish  a  new  rule. 

Where  a  purchaser  cannot  claim  the  title-deeds,  it  is  of 
great  importance  to  him  to  obtain  attested  copies  of  them. 
But  attested  copies  are  not  of  themselves  sufficient  secu- 
rity (*)to  a  purchaser, — they  are  indeed  mere  waste  pa- 
per against  strangers,  and  cannot  be  used  upon  an  eject- 
ment, unless,  perhaps,  as  between  the  parties  themselves. 
Therefore,  in  order  to  enable  a  purchaser  to  effectually 
manifest  and  defend  his  title  and  possession,  he  is  also 
entitled,  at  the  expense  of  the  vendor,  to  a  covenant  to 
produce  the  deeds  themselves,  at  the  expense  of  the  pur- 

(p)  See  6  Yes,  jun.  460. 

iq)  Bougkton  o«  Jewell,  15  Yes.  jun.  176. 
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cfaaser(f) ;  which  should,  in  most  cases^  be  carried  into 
effect  by  a  separate  deed»  And  where  a  vendor  retains 
the  deed  by  which  the  estate  he  is  selling  was  conveyed 
to  him  (which  is  mostly  the  case  when  it  relates  to  other 
estates),  it  seems  advisable  for  the  purchaser  to  require  a 
memorandum  of  his  purchase  to  be  indorsed  on  snch  deed. 

And  where  the  title-deeds  cannot  be  delivered,  assign- 
ees must,  like  any  other  vendor,  give  attested  copies  of 
them  at  the  expense  of  the  estate,  but  their  covenant  for 
the  production  of  the  deeds  should  be  confined  to  the 
time  of  their  continuance  as  assignees(^).  If,  however, 
the  covenant  is  so  confined,  the  purchaser  should  have 
some  security  that  the  person  who  shall  ultimately  be- 
come entitled  to  the  custody  of  the  deeds  will  covenant 
for  their  production.  The  proper  course  seems  to  be  for 
the  assignees'  covenant  to  be  made  determinable  in  case 
they  shall  procure  the  person  to  whom  they  shall  deliver 
the  deeds  to  enter  into  a  similar  covenant  with  the  pur- 
chaser. 

It  may  here  be  remarked,  that  although  a  purchaser  of 
part  of  an  estate  has  taken  a  covenant  for  the  production 
of  the  deeds,  yet,  if  they  afterwards  come  into  his  pos- 
session by  accident,  no  person  can  recover  them  from  him 
who  has  not  a  better  right  to  them  than  he  has((). 

And  if  a  purchaser  without  fraud  leave  the  title-deeds 
(*)in  the  hands  of  the  seller,  yet  he  may  recover  them  in 
trover  from  the  holder  of  them,  although  the  latter  may 
have  advanced  money  upon  them  to  the  seller,  and  he  is 
not  bound  to  pay  the  money  advanced(tt). 

Supposing  a  purchaser  to  be  entitled  to  the  custody  of 
the  deeds  themselves,  yet  if  any  of  them  be  lost,  and  the 

(r)  Berry  v.  Young,  2  £sp.  Ca.  640,  n. 

{$)  Per  Lord  Eldon,  Ex  parte  Stuart,  2  Rose,  215. 

(0  Yea  V.  Field,  2  T.  Rep.  708. 

(tt)  Harrington  r.  Price,  3  Barn.  &  Adolp.  170. 
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vendor  can  deliver  over  copies  which  would  be  admitted 
as  evidence  at  law,  the  purchaser  will  be  compelled  to 
take  the  title(u^).  But  where  a  deed  essential  to  the  title 
is  in  the  hands  of  a  third  person  who  is  entitled  to  retain 

'  it,  and  would  be  compelled  to  produce  it  to  the  purchaser, 
the  Court  will  not  compel  the  purchaser  to  take  the  title 
unless  the  deed  is  deposited  for  the  benefit  of  all  parties(ar). 
The  purchaser  is  not  bound  to  rely  upon  the  equitable 
right   to  compel  the  production,  but  is  entitled  to  the 

,  deeds,  or  a  valid  covenant  to  produce  them(y). 

It  frequently  happens,  that  a  person  having  a  covenant 
for  production  of  the  title-deeds  to  his  estate,  sells  only 
part  of  the  estate,  and  retains  his  purchase-deed,  and  the 
covenant  to  produce  the  deeds  ;  and  in  such  cases  I  should 
conceive  the  practice  to  be  for  the  vendor  to  enter  into 
the  usual  covenant  for  production  of  the  title-deeds  in  his 
possession,  which  of  course  would  include  the  original 
covenant  to  produce  the  deeds.  But  it  seems  that  Mr. 
Fearne  thought(2r)  that  a  purchaser  was,  in  cases  of  this 
nature,  entitled  to  require  the  vendor  to  covenant  for  the 

-  production  of  the  deeds  to  such  an  extent  as  the  covenant 
in  the  vendor's  possession  entitled  him  to  the  production 
(*)thereof,  unless  he  could  procure  a  new  covenant  for 
that  purpose  from  his  grantors  to  the  new  purchaser ;  but 
that  such  covenant  from  the  vendor  should  not  be  enforc- 
ed,  in  case  he  produce  the  original  covenant  to  produce 
the  deeds,  when  it  should  be  required  to  defend  the  pur- 
chaser's title. 

{w)  Harvey  v.  Phillips,  2  Atk.  541.  See  an  opinion  of  Mr.  Booth's 
2  Ca.  and  Opin.  223.  As  to  the  cases  in  which  the  execution  of  an 
instrument  will  be  presumed,  see  Skipwith  o.  Shirley,  1 1  Ves.  jtm.  64  ; 
Ward  V.  Gamons,  17  Ves.  jun.  134 ;  and  see  Holmes  r.  Ailsbie,  1 
Madd.  551. 

(x)  Shore  v,  Collett,  Coop.  234. 

(y)  Barclay  v.  Raine,  1  Sim.  &  Stu.  449. 

(s)  Posth.  113. 
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It  is  not  unusual  to  insert  a  proviso  in  a  deed  of  cove- 
nant, to  produce  title-deeds  for  determining  the  covenant, 
in  case  the  vendor  sell  the  part  of  the  estate  retained  hj 
him,  and  procure  the  person  to  whom  the  estate  is  sold» 
and  the  title-deeds  are  delivered,  to  enter  into  a  similar 
covenant  with  the  first  purchaser,  for  production  of  the 
title-deeds. 


SECTION  IV. 


Of  Covenants  far  Tide. 


Let  us  now  proceed  to  consider  what  covenants  for 
title  a  purchaser  is  entitled  to. 

The  covenants  usually  entered  into  by  a  vendor  seised 
in  fee,  are,  1st,  that  he  is  seised  in  fee ;  2dly,  that  he  has 
power  to  convey  ;  3dly,  for  quiet  enjoyment  by  the  pur- 
chaser, his  heirs  and  assigns ;  4thly,  that  the  estate  is 
free  from  incumbrances ;  and  lastly,  for  further  assur- 
ance(o). 

Where  a  vendor  has  only  a  power  of  appointment,  the 
first  covenant  ought  to  be,  that  the  power  was  well 
created,  and  is  subsisting ;  and  the  other  covenants  should 
be  similar  to  those  entered  into  by  a  grantor  seised  in  fee. 
In  small  purchases  the  first  covenant  is  sometimes  omitted, 
which  may  be  safely*  done,  for  the  first  and  second  are 
synonymous  covenants. 

(*)It  sometimes  happens,  that  a  purchaser  consents  to 
take  a  defective  title,  relying  for  his  security  on  the  ven- 
dor's covenants.     Mr.  Butler  remarks,  that  where  this  is 

(a)  See  posL  ch.  13. 
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the  case,  the  agreement  of  the  parties  should  be  particu- 
larly mentioned,  as  it  has  been  argued,  that  as  the  defect 
in  question  is  known,  it  must  be  understood  to  have  been 
the  agreement  of  the  purchaser  to  take  the  title  subject 
to  it,  and  that  the  covenants  for  the  title  should  not  ex- 
tenc)  to  warrant  it  against  this  particular  defect(6)(250). 

(5)  See  Butler's  n.  (1)  to  Co.  Lttt  384  a.  See  also  Savage  v. 
Whitlwead,  3  Gha.  Rep.  14. 

(250)  Every  right  to,  or  interest  in  the  land  granted,  to  the  diminu- 
tion of  the  value  of  the  land,  but  consistent  with  the  passing  of  the  fee 
of  it  by  the  conveyance,  must  be  deemed  in  law  an  incumbrance.  We 
say  consistent  with  the  passing  of  the  fee  of  the  land  by  the  convey- 
ance, because  if  nothing  passed  by  the  deed,  the  grantee  cannot  hold 
the  estate  under  the  grantor.  Thus  a  right  to  an  easement  of  any  kind 
in  the  land  is  an  incumbrance.  So  is  a  mortgage.  So  also  is  a  claim 
of  dower,  which  may  partially  defeat  the  plaintifi's  title,  by  taking  a  free^ 
hold  in  one  third  out  of  it.  And  for  the  same  reason  a  paramount  right 
which  may  wholly  defeat  the  plaintlfis  title  is  an  incumbrance.  It  is  a 
weight  on  his  land,  which  must  lessen  the  value  of  it.  Conformably  to 
these  principles  thus  laid  down  by  the  Chief  Justice,  it  was  held  in 
Prescott  v.  Trueman,  4  Mass.  627,  where  the  defendant  covenanted 
that  the  lauds  sold  in  fee  were  free  from  all  incumbrances ;  and  the 
plaintiff  sued  for  covenani  broken,  that  a  paramount  right  was  an  incum- 
brance. There,  the  defendant  being  seized  of  the  lands  in  question, 
which  seisin  he  acquired  by  a  conveyance  from  J.  S.,  who  was  in  by 
disseisin.  The  breach  alleged  was  .that  the  heirs  of  the  disseisee  had| 
at  the  time  when  the  deed  was  executed,  a  paramount  right  to  said  lands. 
If  the  plaintiff^  the  grantee,  observed  the  Chief  Justice,  has  not  extin- 
guished the  paramount  right,  but  it  still  remains  against  his  title,  he  shall 
recover  nominal  damages  only.  Neither  shall  the  grantor,  the  defend- 
ant, a(\er  having  once  paid  the  value  of  the  land,  be  afterwards  call- 
ed on  by  the  plaintiff  on  a  subsequent  eviction.  If  the  plaintiff  has 
at  a  just  and  reasonable  price,  extinguished  that  title,  so  that  it  can  ne- 
ver afterwards  prejudice  the  grantor,  the  juiy,  who  mny  enquire  of  the 
damages,  will  consider  this  price  as  the  measure  of  damages. 

Here,  the  covenant  of  seizin  is  not  broken,  for  it  is  admitted  that  the 
grantor  was  seized :  neither  is  the  covenant  of  a  right  to  conveyi  bro- 
ken, for  a  man  seized  has  a  right  to  convey :  and  on  the  warranty  there 
is  no  remedy,  until  after  eviction. 

The  covenant  that  the  grantor  has  good  right  to  convey  an  indefeasi- 
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And  it  may  be  further  observed,  that  in  cases  of  this  na- 
ture, unless  the  objection  to  the  title  appear  on  the  fiice 
of  the  conveyance,  the  agreement  to  indemnify  against 
the  defect,  and  the  covenants  to  guard  ^against  it,  should 
be  entered  into  by  a  separate  instrument. 

With  respect  to  the  persons  against  whose  acts  a  ven- 
dor is  bound  to  covenant,  it  seems  that, 

1st.  A  vendor  who  actually  purchased  the  estate  him- 
self, for  money,  or  other  valuable  consideration,  and  ob- 
tained proper  covenants  for  the  title,  is  not  bound  to 
enter  into  covenants  extending  beyond  his  own  acts(c). 
This,  Mr.  Fearne  remarks(6?),  is  a  practice  founded  in 
reason,  where  the  vendee  obtains  the  full  benefit  of  ail  the 
covenants  in  the  conveyance  to  the  vendor,  to  the  same 
extent  as  his  vendor  has  them,  by  obtaining  the  possession 
of  the  deeds  containing  those  covenants.  When  the 
vendor  has  parted  with  his  means  of  claim  or  remedy 
against  his  grantor  for  breach  of  his  covenants,  and  trans- 
ferred them  to  the  purchaser,  by  delivery  of  tJie  deeds, 
and  such  vendee  comes  into  the  vendor's  place,  in  that 
respect,  by  the  acquisition  of  such  deeds,  it  would  be 
unreasonable  that  the  vendor  should  make  himself  liable 
(*)for  any  such  breach.     He,  by  departing  with  the  means 

(e)  See  2  Bos.  &  Pull.  22  ;  and  see  two  opins.  in  3  Pow.  Convey. 
206,  210. 

(d)  Posth.  110. 


ble  estate  in  fee,  but  nonimal  damages  could  be  given,  until  the  es- 
tate conveyed  had  been  defeated,  or  the  right  to  defeat  it  had  been  ex- 
tinguished. But  this  covenant  is  not  usually  in  our  deeds  of  convey- 
ance. 

The  same  principle  was  recognized  in  Funk  v.  Toneida,  11  S.  &  R. 
109,  where  the  court  held  the  mortgage  was  a  subsisting*  incumbrance 
although  the  money  was  not  due ;  and  the  plamtiff  was  entitied  to  nom- 
inal damages,  ^nd  that  the  grantee  if  he  chose  might  pay  off  the 
mortgage,  and  then  he  might  recover  the  price  it  cost  him.  The  exist- 
ence of  the  incumbrance  is  the  breach  of  covenant. 
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of  remedy  or  compensation,  must  be  understood  to  have 
discharged  himself  from,  and  the  veadeie,  by  accepting 
those  means,  to  have  taken  upon  himself  the  peril  or  risk 
of,  such  breach,  and  the  duty  of  enforcing  its  remedy  or 
compensation. 

2dly*  Mr.  Fearne,  however,  thought,  that  where  a 
vendor  retains  the  title-deeds,  he  is  bound  to  enter  into 
covenants  extending  to  the  acts  of  the  persons  against 
whose  acts  he  is  indemnified  by  the  deeds  in  his  posses^ 
sion(e) :  but  he  also  thought  these  covenants  should  be 
qualified  by  the  insertion  of  a  covenant  on  the  part  of  the 
purchaser,  that  in  case  any  claim  should  be  made  under 
the  vendor's  covenants  against  the  acts  of  the  former 
owner,  and  he  (the  vendor)  should  produce  the  deeds,  in 
order  to  enable  the  purchaser  to  avail  himself  of  the  cove*- 
nants  contained  in  them,  then  no  advantage  should  be 
taken  of  the  vendor's  covenants. 

This,  however,  is  a  distinction  never  attended  to  in 
practice :  if  a  vendor  is  entitled  to  retain  the  deeds,  he 
enters  into  the  usual  covenant  for  the  production  of  them, 
but  never  enters  into  more  extensive  covenants  for  the 
title,  on  account  of  the  retention  of  the  deeds. 

3dly.  Where  a  vendor  does  not  claim  by  purchase  in 
the  vulgar  and  confined  acceptation  of  that  yforA(f)  ;  that 
is,  by  way  of  bargain  and  sale  for  money,  or  some  other 
valuable  consideration,  a  purchaser  is  entitled  to  require 
covenants  from  such  vendor,  extending  to  the  acts  of  the 
last  purchaser.  For  instance,  if  I  sell  an  estate  which 
was  devised  to  me,  and  the  devisor's  fether  purchased  the 
estate,  the  covenants  for  title  are  extended  to  the  acts 
of  the  father(^)(251).     And  a  person  claiming  under  a 

(e)  See  the  Lord  Buckhurst's  case,  1  Rep.  1. 

(/)  See  2  Black.  Comm.  241. 

{g)  See  ace.  two  opins.  in  3  Pow.  Conv.  206,  210. 


(251)  See  4  Munf.  144. 
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voluntary  (*)convejaiice  is  considered  in  the  same  light  as  a 
devisee.  So  a  person  whose  estate  is  sold  under  an  order 
of  a  court  of  equity,  or  by  a  trustee  to  whom  he  has  con- 
veyed it  upon  trust  to  sell,  is  bound  to  covenant  for  the 
title  in  the  same  manner  as  he  must  have  done  if  he  him- 
self had  sold  the  estate. 

But  although  the  universal  and  settled  practice  of  con- 
veyancers is,  to  extend  covenants  for  the  title  to  the  acts  of 
the  last  purchaser,  yet  the  Court  of  Chancery  appears  to 
hold,  that  a  person  not  claiming  by  purchase  is  only  bound 
to  covenant  against  his  own  acts,  and  those  of  the  person 
immediately  preceding  him(&).  The  role  established  by 
practice  is  undoubtedly  the  most  reasonable,  for  every 
purchaser  is  certainly  entitled  to  a  regular  chain  of  cove- 
nants for  the  title.  No  solid  reason  can  be  given  why  any 
line  should  be  drawn,  and  the  covenants  should  extend 
to  the  person  only  who  immediately  preceded  the  vendor ; 
and,  however  the  Court  of  Chancery  may  act  upon  this 
rule,  the  practice  of  the  Profession  has  taken  too  deep 
a  root  to  be  easily  extirpated. 

4thly.  Where  an  estate  is  sold  by  trustees  under  a  witt, 
and  the  money  is  to  be  applied  in  payment  of  debts,  &c. 
and  the. residue  is  given  over,  a  purchaser  is  not  entitled 
to  any  covenants  for  the  title,  because  no  line  can  well  be 
drawn  as  to  the  quantum  which  would  make  a  person 
liable  to  covenant ;  and  therefore,  if  this  rule  were  not 
settled,  a  person  who  only  took  61.  might  as  well  be  re- 
quired to  covenant,  as  one  who  took  a  large  sum(t)(252). 

The  same  rule  a{)^}ies  ex  necessitate  where  an  estate  is 
sold  for  similar  purposes  under  an  order  of  a  court  of 

(A)  See  8  Atk.  267 ;  3  Yes.  jun.  236  ;  and  see  14  Yes.  239. 

(t)  Wakeman  v.  Duchess  of  Rutland*  3  Yes.  jun.  233»  504,  affinn^ 
ed  in  Dam.  Proe.  8  Bro.  P.  C.  146 ;  and  see  Llojrd  ©.  Griffith*  Atk. 
264. 


(252)  See  Graniland  t.  Wight,  5  Munf.  295. 
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equitj.  If  a  different  rule  prevailed,  the  consequence 
(*)woQld  be,  that  the  estate  could  never  be  sold  by  de- 
cree, till  the  account  was  taken  of  all  the  debts ;  because, 
before  that  account  was  taken,  it  could  not  appear  who 
were  to  join  in  the  conveyance,  what  was  the  number, 
and  in  what  proportions  they  were  beneficially  entitled  ; 
but  it  is  the  constant  practice  to  sell  the  estate  in  the  first 
instance ;  of  course  the  title  can  be  made  only  by  the 
trustees  for  sale,  without  calling  in  the  parties  who  are 
presumptively  beneficially  interested(A:). 

In  both  these  cases,  therefore,  the  purchaser  is  only  en- 
tided  Co  a  covenant  from  the  parties  conveying,  that  they 
have  done  no  act  to  incumber.  But  it  is  to  be  lamented, 
that  in  these  instances  also  the  rule  of  the  Court  of 
Chancery  differs  from  the  practice  of  the  Profession ;  for 
it  always  has  been,  and  still  is,  the  practice  of  the  Pro- 
fession to  make  all  the  cestuis  que  trusty  whose  shares  of 
the  purchase-money  are  in  anywise  considerable,  join  in 
covenants  for  the  title,  according  to  their  respective  in- 
terests. 

The  rule  of  equity  on  this  subject  may  of  course  be  al- 
tered by  the  agreement  of  the  parties(/)  ;  and  therefore, 
in  all  agreements  for  purchase  of  estates  from  devisees^ 
&c.  in  trust  to  sell,  the  purchaser  should  stipulate,  that 
such  of  the  persons  entitled  to  the  purchase-money  as  he 
may  require,  shall  join  in  the  usual  covenants  for  the  ti- 
tle. Where,  however,  the  trust  is  to  pay  debts,  or  trifling 
legacies,  which  will  exhaust  the  whole  of  the  purchase- 
money,  it  is  obvious  that  such  a  stipulation  could  not  be 
carried  into  effect,  and  it  had  therefore  better  be  omitted* 

It  must,  however,  be  remarked,  that  the  case  of  Wake- 
man  V.  Duchess  of  Rutland  is  by  no  means  an  authority 
that  cesluis  que  trust  of  money  to  be  produced  by  the  sale 

{k)  See  3  Yes.  Jun.  605,  606. 
(0  See  3  Yes.  Jun.  236. 

{*637) 


g]2  OF  OOVfiNAKTS  FOR  TITLE. 

of  estates  devised  to  trustees  to  sell,  cannot  in  any  instance 
(*)be  required  to  covenant  for  the  title.  Where  the  mon- 
ey to  arise  by  sale  of  the  estate  is  absolutely  given  to  two 
or  more  persons,  they  are  substantially  owners  of  the  es- 
tate, and  must  accordingly  covenant  for  the  title. 

So,  even  where  the  money  is  in  the  first  place  to  be 
applied  in  payment  of  debts,  yet  if  they  are  all  paid  pre- 
viously to  the  sale,  the  cestuis  que  trust  must,  it  is  con- 
ceived, covenant  for  the  title. 

Upon  this  case  another  observation  occurs.  Lord 
Rosslyn  seemed  to  think  it  dangerous  to  make  the  cestuis 
que  trust  parties  to  the  conveyance ;  he  said,  the  pru- 
dence of  the  common  clause,  that  the  receipts  of  the  trus- 
tees shall  be  a  discharge  to  the  purchaser,  would  be  de- 
feated, and  the  purchaser  would  take  upon  himself  the 
knowledge  of  all  the  trusts  of  the  vnll(m).  If  this  be  so, 
conveyancers  are  indeed  reprehensible ;  but  as  the  pur- 
chaser buys  under  the  will,  whether  the  cestuis  que  trust 
are  or  are  not  parties  to  the  conveyance,  he  is  equally 
affected  with  the  knowledge  of  the  trusts ;  and  yetj  as 
cujus  est  dare  ejus  est  disponere,  it  cannot  be  supposed 
that  equity  would  compel  a  purchaser  to  see  to  the  ap- 
plication of  the  purchase-money,  when  the  testator  him- 
self has  declared  he  shall  not.  In  Ewer  v.  Corbet(n), 
it  was  holden,  that  notice  to  a  purchaser  of  a  bequest  of 
a  term  did  not  signify,  as  every  person  buying  of  an  exe- 
cutor where  he  is  named  executor,  necessarily  must  ha/oe 
such  notice*  This  resolution  applies  to  the  point  in  ques- 
tion, and  seems  to  place  it  beyond  controversy. 

Lastly,  in  conveyances  by  the  Crown,  a  purchaser  is  not 
entitled  to  any  covenants  for  the  title  ;  and  where  an  es- 
tate is  sold  by  assignees  of  a  bankrupt,  the  purchaser  is 
only  entitled  to  a  covenant  from  the  assignees,  that  they 
have  not  done  any  act  to  incumber  the  estate. 

(m)  See  3  Yes.  Jun.  23a.  (n)  2  P.  Wms.  148. 
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(*)But  a  bankrapt  is  always  made  a  party  to  the  con- 
veyance of  his  estate,  to  prevent  the  difficulty  which  the 
purchaser  might  otherwise  be  put  to  in  maintaining  and 
proving  the  title  ;  and  the  bankrupt  is  generally  made  to 
enter  into  covenants  for  the  title  in  the  same  manner  as  he 
would  have  done,  had  he  sold  the  estate  while  solvent. 


SECTION  V. 
Of  searching  for  Incumbrances. 


It  now  comes  in  order  to  consider  in  what  cases 
incumbrances  should  be  searched  for. 

I.  There  are  few  cases  in  which  judgments  should  not 
be  searched  for  on  the  part  of  a  purchaser ;  and  if  there 
is  any  reason  to  suspect  the  vendor,  it  is  absolutely  neces- 
sary to  search  immediately  before  the  conveyance  is  exe- 
cuted, lest  any  judgments  may  have  been  entered  up 
during  the  treaty ;  although  if  any  judgments  should  be 
entered  up  after  the  purchase-money,  being  an  adequate 
consideration,  is  actually  paid,  equity  would  relieve  the 
purchaser  against  the  judgments,  notwithstandi%  that 
they  were  entered  up  previously  to  the  execution  of  the 
conveyance*;  the  vendor  being,  in  equity,  only  a  trustee 
for  the  purchaser,  and  a  judgment  being  merely  a  general 
lien,  and  not  a  specific  lien  on  the  land :  and  this  equity 
prevails,  whether  the  judgment  creditor  had  or  had  not 
notice  of  the  contract(o)(I). 

(0)  See  Nels.  Ch.  Rep.  184 ;  Finch  v.  Earl  of  Winchelsea,  1  P. 
Wms.  278;  10  Mod.  418;  11  Vin.  Ab.   118;  and  see  Kennedy ». 

Daly,  1  Scho.  &  Lef.  373 ;  Prior  v.  Penpraze,  4  Price,  99. 

-^ -  —  -  ' 

(1)  See  9  Geo.  4,  c.  35,  as  to  judgments  binding  purchasers  in  Ire- 
land. 
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(*)Ia  a  case  where  a  reversioner  in  fee  first  executed 
a  bondy  with  a  warrant  of  attorney  to  enter  up  judgment, 
and  then  mortgaged  to  another  in  fee,  and  on  the  1st  of 
January  1810  contracted  to  sell  the  estate  to  a  purchaser 
without  notice,  and  on  the  5th  of  February  1810  a  judg- 
ment was  entered  up  and  docketed,  on  the  28th  of  No- 
vember 1812  an  elegit  issued,  and  an  inquisition  taken 
thereon  on  the  20th  of  January  1813,  of  which  notice  was 
given  to  the  purchaser  on  the  16th  of  April  1810,  but  on 
the  16th  of  March  1810  the  mortgagee  in  fee  and  the 
mortgagor  had  conveyed  the  estate  in  fee  to  the  purchaser 
.without  notice,  and  a  part  of  the  purchase-money  was 
secured  to  the  seller  by  a  legal  term  of  years,  and  which 
was  unpaid  when  notice  of  the  judgment  was  given,  and 
afterwards  ilie  purchaser  paid  off  the  mortgage^  and  took 
a  surrender  of  the  term(l)j  upon  a  bill  filed  by  the  judg- 
ment creditor,  the  Vice-chancellor  held,  that  as  the 
greater  part  of  the  purchase-money  was  paid,  and  the  rest 
secured  by  the  term  when  the  notice  was  given,  the  judg- 
ment creditor  had  no  remedy  in  equity  against  the  fee. 
The  purchaser  was  then  the  mortgagor  for  the  term* 
The  notice  therefore  was  nothing  more  than  notice  to  the 
mortgagor  that  a  person  to  whom  he  had  granted  a  legal 
term,^y  way  of  mortage,  was  indebted  on  judgment; 
but  a  judgment  is,  at  law,  no  lien  upon  a  legal  term ;  and 
when  the  interest  of  the  debtor  is  legal,  a  judgment  is  no 
lien  in  equity.  Notwithstanding  this  judgment,  the  debtor 
could  well  assign  his  legal  term  at  his  pleasure.  If  there 
was  no  lien  upon  the  term  in  the  hands  of  the  debtor, 
there  could  be  no  lien  upon  the  term  in  the  hands  of  his 
assignee(/?). 

(p)  Forth  V.  The  Dake  of  Norfolk,  4  Madd.  503.  The  case  was 
heard  upon  appeal  before  Lord  Eldon,  who  called  for  further  papers. 
The  parties  agreed  to  be  bound  by  his  opinion. 

(I)  This  fact  appears  from  the  papers  in  the  cause. 
(*640) 
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(*)It  seems  advisable  to  ask  the  vendor,  or  his  attorney, 
whether  there  are  any  lucumbrances  which  do  not  appear 
on  the  abstract ;  for  if  he  answer  in  the  negative,  the 
search  for  judgments  maybe  postponed  until  immediately 
before  the  execution  of  the  conveyance  ;  and  if  there  are 
any  judgments,  and  the  purchase  cannot  be  completed  on 
that  account,  the  purchaser  can  recover  all  his.  expenses 
from  the  vendor(9).  It  should  seem,  however,  that  the 
purchaser  would  equally  be  entitled  to  recover  the  ex- 
pense of  the  conveyance,  although  he  had  not  inquired 
after,  or  searched  for,  incumbrances  before  it  was  prepared, 
provided  that  he  had  examined  the  abstract  with  the 
deeds,  and  that  the  abstract  did  not  disclose  the  incum- 
bran  ces. 

A  purchaser  who,  at  the  time  of  his  contract,  is  seised 
of  the  legal  estate,  as  a  mortgagee,  need  not  search  for 
judgments  subsequently  to  the  mortgage,  for  an  equity  of 
redemption  is  not  within  the  clause  of  the  statute  of  frauds, 
which  will  shortly  come  under  our  consideration ;  and  it 
is,  therefore,  not  extendable(r)(I)(253).     And  as  the  pur- 

(9)  Richards  v.  Bartoot  1  £8p.  Ca.  268 ;  i>ide  wpra^  ch.  4. 

(r)  Lyster  v,  Dolland,  1  Yes.  jun.  431 ;  3  Bro.  G.  C.  478  ;  and  see 
Burden  v.  Kennedy,  3  Atk.  739  ;  Scott  v.  Scholey,8  East,  467;  Met- 
calf  V,  Scholeyt  2  New  Rep.  461. 


(I)  JVb/0.  An  equity  of  redemption  has  been  held  to  be  assets  under 
the  statute  of  frauds,  2  Freero.  116,  pi.  130  ;  although  the  determina- 
tion appears  not  to  have  been  acted  upon.  It  were  much  easier  to 
maintain  that  an  equity  of  redemption  is  extendible  under  the  statute. 
— JVb<e,  the  case  of  Freeman  v,  Taylor,  3  Keb.  307,  was  before  the 
statute. 


(253)  See  Punderion  v.  BrowHy  1  Day,  93.  WUUngton  v.  GaU,  7 
Mass.  Rep.  138.  But  in  Matiachuseits^  an  equity  of  redemption  is 
made  extendable  by  statute.  In  P&nntyhanioj  a  judgment  is  a  lien  upon 
every  kind  of  equitable  interest  in  land,  vested  in  the  debtor  at  the  time 
of  the  judgment  Curkkuff  v.  Mdenofh  3  Binn.  4.  But  see  Hurt 
v.  ReeveBf  6  Hayw.  63* 
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chaser  will,  by  the  contract,  acquire  equal  equity  with  the 
judgment  creditor,  and  has  already  got  the  legal  estate, 
his  title  cannot  be  impeached*  Some  gentlemen  of  emi- 
nence even  hold,  that  notice  of  judgments  entered  up  suth- 
sequendy  to  the  mortgage  will  not  affect  the  purchaser ; 
but  (*)it  is  conceived,  that  if  he  purchase  with  notice, 
either  express  or  implied,  of  any  judgment,  the  legal  estate 
will  not  protect  him  in  equity  against  the  judgment  credi- 
tor. The  judgment  is  a  lien  upon  tiie  estate  in  equity(5), 
and  confers  a  right  on  the  creditor  to  redeem  a  prior  mort- 
gage or  other  incumbrance(^)(254).  .^And  by  the  first 
principles  of  equity,  a  purchaser,  with  notice  of  any  in- 
cumbrance, is  bound  by  it  in  the  same  manner  as  the  per- 
son was  of  whom  he  purchased(tA)(255).  And,  indeed, 
it  has  been  expressly  decided,  that  a  mortgagee,  purchas- 
ing the  ^equity  of  redemption,  is  bound  by  judgments  of 
which  he  has  notice,  although  they  were  entered  up  sub- 
sequently to  the  mortgage(a:). 

This  doctrine  prevailed  before  the  statute  of  frauds, 
and  has  been  the  observed  rule  of  equity  ever  since ;  and 

($)  Churofaill  o.  Grove,  Nels.  Cha.  Rep.  89  ;  1  Gha.  Ca^  35. 
(t)  See  2  Cha.  Rep.  180. 
(u)  See  Anon.  2  Yentr.  361,  No.  2. 

(x)  Greswold  v.  Marsham,  2  Cha.  Ca.  170  ;  Crisp  v.  Heath,  7  Yin. 
Abr.  62,  (£).  pt.  2.     Tunstall  r.  Trappes,  2  Sim.  286. 

(254)  "A  legal  priority  will  be  preserved  in  Chancery."  Coditise  ▼• 
Gelston,  10  Johns.  Rep.  622.  Per  KENT.  In  rirgtnia,  the  lien  of 
a  judgment  upon  the  lands  of  the  party,  relates  back  to  the  commence- 
ment of  the  term  at  which  it  was  rendered.  Mutual  Ins,  Soc.  v.  Stan- 
nard,  4  Munf.  639—542.  See  Winston  v.  Johnson's  £xrs.  2  Munf.  305. 
But  in  ^orth  Carolina^  a  judgment  is  a  lien  upon  lands  only  from  the 
time  it  is  pronounced.  Den  v.  /7tU,  1  Hayw.  72,  96.  Or  from  ibe 
teste  of  the  j!.  fa.  1  Hayw.  99, 100. 

(255)  A  verbal  communication  by  a  stranger  to  a  purchaser,  before 
he  receives  a  conveyance,  that  a  claim  to  the  land  exists,  is  sufficient 
notice  to  charge  him  with  the  equity  of  such  claim.  Cksrrens  v.  florf, 
Hardin,  37.     And  see  fVadswortk  v.  Wendell,  5  John*:  Ch.  Rep.  224. 
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It  is  said,  that  previously  to  the  statute  of  frauds,  a  judg- 
ment creditor  was  in  like  manner,  and  upon  the  same 
principles,  relievable  in  equity  against  a  conveyance  to 
trustees.  And  by  the  tenth  section  of  that  statute  it  is 
enacted,  that  execution  may  be  delivered  upon  any  judg^^ 
ment,  statute,  or  recognizance,  of  all  such  lands,  &c.  as 
any  other  person  or  persons  shall  be  seised  or  posi^essed 
of  in  trust  for  him  against  whom  execution  is  so  sued,  in 
the  same  manner  as  if  he  had  been  seised  of  such  lands, 
&c.  of  such  estate  as  they  be  seised  of  in  trust  for  him  at 
the  time  of  the  execution  sued^  and  shall  be  held  discharged 
of  the  incumbrances  of  the  trustee.  Upon  the  construc- 
tion of  this  statute  it  hath  been  holden,  that  if  a  trustee 
has  conveyed  the  lands  before  execution  sued,  though  he 
was  seised  in  trust  for  the  defendant  at  the  time  of  the 
(*)judgment,  the  lands  cannot  be  taken  in  execution(y). 
Now  it  is  clear,  that  where  the  fee  is  in  trustees,  the  pur- 
chaser would  not  be  bound  by  any  judgment,  upon  which 
no  writ  of  execution  had  been  sued,  and  of  which  he  had 
not  notice.  But  here,  as  in  the  preceding  case,  the  pur- 
chaser, it  is  contended  in  practice,  cannot  be  advised  to 
rely  on  the  legal  estate  in  the  trustees,  where  he  has 
notice  of  any  subsequent  judgments.  Mr.  Powell(2r), 
however,  entertained  a  contrary  opinion.  After  showing 
that  trust-estates  can  only  be  taken  in  execution  by  virtue 
of  the  statute  of  frauds,  he  contends,  that  where  the  legal 
estate  is  in  a  trustee,  notice  to  a  purchaser  of  judgments 
is  immaterial,  because  the  lands  are  not  liable  at  law ; 
and,  as  equity  follows  the  laWj  no  relief  would  be  granted 
against  the  purchaser,  through  the  medium  of  a  court  of 
equity. 

If  the  case  of  HUnt  v.  Coles  be  an  authority,  it  must 

(y)  Hunt  V.  Coles,  Com.  226.     See  Higgins  v.  The  York  Buildings 

Company,  2  Atk.  137 ;  Harris  v.  Pugb,  4  Bingb.  335  ;  12  Moo.  677, 

S.  C. 

{z)  2  Mort.  4th  edit.  p.  608. 

VOL.  I.  78  (*543) 
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be  acknowledged  that  trast-estates  cannot  be  affected  bj 
any  execution  sued  upon  a  judgment  after  the  trustee  has 
conveyed  away  the  lands*  But  admitting,  that  before 
the  statute  of  frauds,  an  incumbrancer  might  be  reKeved 
against  a  conveyance  to  trustees,  it  should  seem  to  follow, 
that  the  same  equity  must  still  be  administered*  It  were 
difficult  to  contend,  that  the  statute  has  concluded  the 
equitable  relief.  The  registering  acts  expressly  enact, 
that  a  purchaser  shall  not  be  bound  by  instruments,  &c. 
unless  they  are  registered,  notwithstanding  which  equity 
will  fasten  on  the  conscience  of  a  purchaser  who  bought 
with  notice  of  any  unregistered  incumbrance ;  and  there 
is  surely  greater  reason  to  hold,  that  the  jurisdiction  of 
equity  shall  not  be  barred  by  a  statute  which  merely 
(*)gives  a  partial  remedy  at  law  without  interfering  with 
the  equitable  rights  of  the  parties. 

The  difficulty  in  the  way  of  the  relief  would  be,  that  no 
case  can  be  found,  after  the  most  diligent  search,  in  which 
a  judgment  creditor  has  been  relieved  against  a  convey- 
ance to  trustees,  where  a  purchaser  had  subsequently 
acquired  the  legal  estate.  The  author  formerly  thought 
that  equity  would  relieve  against  the  purchaser,  if  he 
bought  with  notice ;  but  his  confidence  in  that  opinion 
has  been  shaken  by  the  want  of  authority  in  support  of 
it.  Nothing  but  a  judicial  determination  can  set  the 
doubt  on  this  point  at  rest(a). 

The  statute  only  extends  to  clear  and  simple  trusts  for 
the  benefit  of  the  debtor.  Therefore  a  trustee  of  a  terra 
of  years  for  securing  an  annuity,  and  subject  therl&to  for 
the  grantor,  is  not  a  trustee  within  the  statute(6). 

Where,  however,  an  estate  is  conveyed  to  trustees  upon 
trust  to  sell,  and  pay  debts,  &c.  and*to  pay  the  surplus  of 
the  monies  to  arise  by  sale  to  the  grantor,  and  the  receipts 

(a)  See  Steele  v.  Phillips,  1  Beatty,  193. 

(b)  Doe  V.  Greenbill,  4  Barn.  &  Aid.  684. 
(*644) 
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of  the  trustees  are  msAle  sofficient  discharges  to  the  pur* 
chasers ;  the  better  opinion  is,  that  the  purchaser  is  not 
bound  by  any  subsequent  judgments  of  which  he  has 
even  express  notice.  Great  difference  of  opinion  has 
prevailed  in  the  Profession  on  this  point.  Those  who  hold 
that  a  purchaser  is  bound  by  such  judgments,  rightly 
compare  the  interest  of  the  grantor  in  the  estate  to  an 
equity  of  redemption.  But  as  such  an  interest  is  not 
extendible,  the  debt  of  the  judgment  creditor  can  only, 
it  should  seem,  affect  the  suplus  monies  in  the  hands  of 
the  trustees,  and  is  not  a  lien  on  the  estate  itself.  When 
the  receipts  of  the  trustees  are  once  made  a  discharge  to 
the  purchaser,  there  surely  is  not  any  equity  in  a  subse- 
quent (*)incumbrancer  to  require  the  purchaser  to  see  to 
the  application  of  any  part  of  the  money.  The  creditor 
stands,  as  to  his  debt,  in  the  place  of  his  debtor,  and  con* 
sequently  is  entitled  to  have  hb  debt  discharged  out  of 
the  surplus  monies  in  the  hands  of  the  trustees  ;  but  he 
cannot,  it  is  conceived,  claim  a  higher  equity  ;  the  con- 
trary rule  would  be  productive  of  infinite  inconvenience. 
In  Lodge  v.  Lyseley(c),  a  father  tenant  for  life  and  his 
son  tenant  in  tail  in  remainder  joined  in  conveying  the 
estate  to  trustees  to  sell,  and  to  pay  30,000/.,  part  of  the 
purchase-money,  to  the  father,  and  the  residue  to  the  son. 
The  trustees,  whose  receipts  were  made  good  discharges, 
contracted  to  sell  the  estate,  and  judgments  were  after- 
wards entered  up  against  the  father.  The  Vice  Chancellor 
held  that  the  purchaser  could  not  be  affected  by  the  judg- 
ments. His  Honor  observed,  that  by  the  conveyance  to 
which  the  father  and  son  were  parties,  the  son  acquired 
a  clear  light  in  equity  to  have  the  trusts  expressed  in  the 
conveyance  performed,  because  he  amalgamated  his  re- 
mainder in  tail  (which  was  converted  into  a  fee  by  the 
recovery)  with  the  father's  life  estate ;  and  it  was  agreed 

(c)  4  Sim.  70. 

(*646) 


620  ^^  SEARCHING  FOR  INCUMBRANCES. 

between  them  that  there  should  be  an  immediate  sale  of 
the  whole,  and  a  division  made  of  the  purcbase-monej. 
Part  was  to  be  applied  in  payment  of  the  father's 
debts,  and  30,000/.  was  then  to  be  paid  to  the  father, 
and  the  clear  residue  was  then  to  be  paid  to  the  sons ; 
therefore  as  soon  as  the  conveyance  was  executed  the  son 
had  a  clear  right  to  file  a  bill  against  the  father  and  the 
trustees  for  a  sale,  according  to  the  trusts  expressed  ;  and 
inasmuch  as  part  of  the  trust  is,  that  the  trustees  should 
sell  and  give  releases  to  the  purchaser,  there  could  be  no 
execution  of  the  trusts  without  allowing  the  trustees  to 
receive  the  money  and  give  their  receipts,  which  were  to 
(*)discharge  the  purchasers.  This  case,  be  observed,  bore 
no  resemblance  to  the  cases  mentioned.  The  case  that  it 
most  resembled  was  that  which  was  submitted  for  Mr. 
Serjeant  HilPs  opinion(^).  But  even  in  that  case  he 
should  not  have  given  the  opinion  which  the  learned 
Searjeant  did,  because  it  appeared  to  him  that  from  the 
time  the  party  entered  into  binding  contracts  to  sell  his 
estates  to  purchasers,  he  not  having  judgments  against 
him  at  that  time,  the  purchasers  had  a  right  to  fil^  a  bill 
against  him,  and  have  the  legal  estate  conveyed,  and  if 
he  had  subsequently  confessed  ajudgment,  that  judgment 
never  could  have  impeded  the  progress  of  the  legal  estate 
to  them.  As  to  the  case  of  Forth  v.  The  Duke  of  Norfolk, 
no  decision  was  given  there  on  the  point  which  might 
have  arisen,  because  the  chattel  interest  had  ceased  to 
have  existence.  His  notion  was,  that  it  was  of  the  essence 
of  the  trusts,  which  the  son,  as  the  purchaser,  had  a  right 
to  have  performed,  that  the  trustees  should  convey  the 
legal  estate,  and  give  receipts  for  the  purchase-money. 
His  opinion  was  so  clear,  that  he  did  not  think  that  he 
ought  to  allow  the  purchaser  to  say  that  there  was  a 
doubt  on  the  point. 

{d)  See  the  opinion  in  4  Madd.  506,  n. 
(*646) 
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As  a  mortgagee  seised  or  possessed  of  a  legal  estate 
need  not  search  for  j  udgments,  so  a  purchaser,  who  ob- 
tains an  assignment  of  a  legal  subsisting  term  of  years 
in  trust  to  attend  the  inheritance,  may  dispense  with  a 
search  for  judgments,  &c«  if  he  be  assured  that  notice 
of  any  incumbrance  cannot  be  proved  on  him  or  any  of 
his  agents.  But  as  notice  may  be  inferred  from  very 
slight  circumstances,  a  purchaser  cannot  be  advised  in 
any  case,  or  under  any  circumstances,  to  dispense  with 
the  usual  searches.  And  even  where  he  does  rely  on  a 
term  of  years,  yet  if  it  be  recently  created,  incumbrances 
(*)should  be  searched  for  previously  to  the  creation  of  the 
term. 

It  is,  I  believe,  usual  to  search  for  judgments  against 
a  vendor,  only  from  the  time  he  purchased  the  estate ;  but 
this  practice  is  not  correct,  because  judgments  bind  after- 
purchased  lands,  and  will  consequently  affect  such  lands 
even  in  the  hands  of  a  purchaser(6)(256). 

(e)  See  Sir  John  de  Moleyn's  case,  30  E.  324  a ;  1  Ro.  Abr.  692, 
pi.  14,  16 ;  42  E.  3,  11  a ;  42  Ass.  pi.  17 ;  2  H.  4,  8  b.  pi.  42 ;  14  a, 
pi.  6;  2  Ro.  Abr.  472,  (P.)  pi.  3  ;  Shep.  Prac.  Couns.  305  ;  Hickford 
9.  Machin,  Winch,  84,  per  Jones,  J. ;  and  Brace  v.  Duchess  of  Marl- 
borough, in  2d  ResoK  2  P.  Wms.  492. 

(256)  In  Colkoun  t.  Snyder^  6  Binn.  138,  Yeates,  J.  says,  *'  The 
note  subjoined  to  Sugden,  has  enumerated  some  other  cases,  none  of 
which,  upon  inspection,  will  be  found  to  warrant  the  doctrine  in  the  ex« 
tent  laid  down."  He  also  said,  that  Sir  John  De  MoUyn^a  case  "  not 
only  does  not  support  the  inference  of  the  abridgers,  but  is  directly  op- 
posed thereto."  p.  139.  The  decision  in  Colhoun  v.  Snyder^  was  upon  the 
very  point ;  and  it  was  held,  that  judgments  were  not  a  lien  upon  after 
purchased  lands,  if  aliened  before  execution.  See  Rundle  v.  EttDetrif  6 
Binn.  136.  in  note.  But  in  ^ew-York^  a  different  rule  has  been  adopt- 
ed. ''  It  cannot  be  doubted,  that  a  judgment  will  attach  on  lands,  of 
which  the  judgment  debtor  becomes  seised  at  any  time  posterior  to  the 
judgment."  Stow  v.  Tifft,  15  Johns.  Rep.  464.  Per  Spencer, 
J.  And  an  elder  judgment  is  a  lien  upon  lands,  in  the  hands  of  the 
purchaser,  sold  under  a  fi.  fa.  issued  upon  a  junior  judgment.     Ridge- 

(*547) 
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Jodgments  do  not  bind  leasehold  estates  till  writs  of 
execution  are  taken  out  upon  them,  and  delivered  to  the 
sheriff(/).  And  yet^  upon  purchase  of  a  leasehold  es- 
tate, judgments  must  be  searched  for ;  because  the  she- 
riff will  not  permit  his  office  to  be  searched  for  anj 
writ  of  execution  which  may  have  been  delivered  there, 
lest  the  purposes  of  the  writ  should  be  defeated  by  the 
party  against  whom  it  is  issued  absconding,  or  removiag 
his  goods.  Therefore,  although  the  judgment  will  not 
of  itself  bind  the  leasehold  estate,  yet  the  purchaser 
cannot  safely  complete  his  contract,  where  he  discovers 
a  judgment,  because  he  cannot  be  satisfied  that  an  exe- 
cution issued  upon  it  has  not  been  lodged  with  the  sheriff. 
When  we  consider  how  many  valuable  leasehold  estates 
are  daily  brought  into  the  market,  we  shall  perhaps  think 
that  the  Legislature  would  do  well  to  enact,  that  writs  of 
execution  intended  to  bind  leasehold  estates  shall  be 
docketed  in  like  manner  as  judgments,  and  that  where 
the  estate  lies  in  a  register  county,  they  shall  be  register- 
ed. 

But  old  judgments  existing  against  a  former  owner  of 
(*)a  leasehold  estate  upon  which  it  does  not  appear  that 
execution  issued,  will  not  be  considered  an  objection  to 
a  seller's  tii]e(jg). 

Where  only  an  equity  of  redemption  of  a  term  is  pur- 
chased, the  purchaser  will  not  be  affected  by  even  an 
execution  lodged,  of  which  he  had  not  notice,  for  such  an 
interest  is  not  extendible  under  the  statute  of  frauds,  and 
certainly  the  mere  delivery  of  the  writ  to  the  sheriff  would 
not  be  implied  notice  to  a  purchaser(A). 

(/)  Vide  poaL  Ch.  16. 

(g)  Causton  V.  Macklew,  2  Sim.  242  ;  WiUiamB  o.  Graddock,  4  Sim. 

3ia. 

(h)  See  1  Yes.  jun.  431 ;  3  Atk.  739. 

ley's  Ext.  v.  Gartrell^  3  Har.  &  M'Hen.  460.    See  Sanford  v.  JBo«m, 

12  Johns.  Rep.  162.  * 
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These  observations,  respecting  judgments,  must  not  be 
closed  without  observing,  that  if  a  person  purchase  part 
of  an  estate  subject  to  a  judgment,  and  the  residue  of  the 
estate  remain  in  the  hands  of  the  conusor,  or  descend  to 
his  heir,  and  execution  is  sued  only  against  the  original 
debtor  or  his  heir,  he  shall  not  have  contribution  against 
the  purchaser,  and  the  consideration  of  the  purchase  is 
not  material  in  these  cases.  But  if  execution  be  sued 
against  the  purchaser  only,  he  shall  have  contribution 
against  the  person  seised  of  the  residue  of  the  estate, 
whether  they  acquired  it  by  descent  or  purchase(t). 

Sir  Edward  Coke  observes(y),  that  when  it  is  said  that 
if  one  purchaser  be  only  extended  for  the  whole  debt, 
that  he  shall  have  contribution ;  it  is  not  thereby  in- 
tended that  the  others  shall  give  or  allow  to  him  any 
thing  by  way  of  contribution ;  but  it  ought  to  be  in- 
tended, that  the  party  who  is  only  extended  for  the  whole, 
may,  by  audita  querela^  or  scire  facias^  as  the  case  re- 
quires, defeat  the  execution,  and  compel  the  conusor  to 
(*)sue  execution  of  the  whole  land ;  so,  in  this  manner, 
every  one  shall  be  contributory,  hoc  esij  the  land  of  every 
terre-tenant  shall  be  equally  extended. 


11.  To  resume  the  consideration  of  the  cases  in  which 
incumbrances  should  be  searched  for : 

If  the  estate  lie  in  a  register  county  (I),  the  registrar's 
office  should  be  searched,  for  the  purpose  of  ascertaining 
not  only  that  the  estate  is  free  from  incumbrances,  but 
also,  that  the  title-deeds  are  duly  registered ; — the  estate 
may  be  lost  by  neglecting  to  do  so.     And  if  it  appear 

{%)  Sir  William  Herbert's  case,  3  Co.  11  b.  See  the  diatinctioQs 
taken  io  Blakeston  t.  Martyn,  1  Jo.  90 ;  and  see  Hartly  v.  OTlaberty, 
1  Beatty,  61. 

0)  3  Co.  14  b. 


(1)  For  some  obseryations  on  the  registry  acts,  see  tn/ro,  ch.  16. 
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that  any  deed  has  not  been  duly  registered,  the  vendor 
must  procure  it  to  be  registered  at  his  owii  expense,  pre- 
viously to  the  completion  of  the  contract ;  although,  in- 
deed, it  sometimes  happens  that  an  instrument  not  being 
registered,  prevents  an  objection  being  made  to  the  title. 
To  give  an  instance  of  this,  let  us  suppose  a  man  to  have 
mortgaged  his  estate,  and  paid  off  the  money,  but  to 
have  neglected  to  take  a  re-conveyance.  Now,  in  this 
case,  if  the  mortgage  was  not  registered,  the  purchaser 
need  not  insist  upon  its  being  registered,  and  require  a 
re-conveyance  from  the  mortgagee  ;  because,  as  the  deed 
was  not  registered,  the  morgagee  did  not  acquire  the 
legal  estate,  or  if  he  did,  would  cease  to  have  it  by  the 
registry  of  the  conveyance  to  the  purchaser ;  and,  being 
paid  off,  he  has  of  course  no  equity.  So  where  a  partial 
interest  in  an  estate  is  devised  to  the  heir  at  law,  with 
a  power  of  leasing,  and  he  grant  a  lease  not  authorized 
by  his  power,  the  lease  may,  in  some  cases,  be  sustained 
both  at  law  and  in  equity,  in  case  the  will  was  not  regis- 
tered according  to  the  act.  This,  however,  is  a  mode  of 
making  a  title  to  which  necessity  only  should  compel  us 
to  resort. 

(*)It  is  very  seldom  that  wills  are  registered  ;  but  a 
purchaser  from  a  devisee  should  not  complete  his  contract 
till  the  will  is  duly  registered  ;  for  should  any  person  pur- 
chase of  the  heir  at  law  bona  fide^  and  without  notice  of 
the  will,  and  register  his  conveyance  before  the  registry 
of  the  will,  he  would  be  preferred  to  the  purchaser  fkom 
the  devisee(A:). 

But  if  the  vendor  be  both  heir  at  law  and  devisee,  the 
non-registry  of  the  will  is  immaterial ;  for  if  he  sell  to  any 
subsequent  purchaser,  it  must  be  either  in  the  character 
of  heir  at  law,  or  in  the  character  of  devisee.  If  he  sell 
in  this  character,  the  second  purchaser  must  have  notice 

{k)  See  JoUand  v.  Staiobridge^  3  Yes.  jun.  478. 
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of  the  will ;  if  he  contract  in  that,  the  fust  purchaser  has 
already  procured  the  legal  estate. 

So  it  seems  clear,  that  if  the  vendor  claim  a  leasehold 
estate,  either  as  executor  or  legatee,  the  purchaser  need 
not  insist  upon  the  testator's  wilW being  registered,  because 
DO  subsequent  purchaser  can  procure  a  title  without  notice 
of  the  will ;  and  it  may  be  remarked,  that  letters  of  ad- 
ministration are  never  registered,  and  they  seem  to  stand 
upon  the  same  principle  as  wills  of  leasehold  estates. 

If  a  purchaser  be  already  seised  of  the  legal  estate,  as 
if  he  be  mortgagee  in  fee,  and  has  contracted  for  the 
equity  of  redemption,  it  is  not  actually  necessary  to  search 
the  register  if  he  be  assured  that  notice  cannot  be  proved 
either  on  himself,  or  on  any  one  concerned  for  him  ;  be- 
cause the  mere  registration  of  deeds,  as  we  shall  hereafter 
see,  is  not  notice  to  a  purchaser  seised  of  the  legal  estate 
previously  to  the  purchase,  and  he  will,  therefore,  be  en- 
titled to  hold  against  ^ny  puisne  incumbrance  of  which  he 
^  had  not  notice. 

Where  the  estate  lies  in  the  county  of  Middlesex,  judg- 
ments need  only  be  searched  for  at  the  registrar's  office, 
(*)as  judgments  bind  estates  in  that  county  only  from  the 
time  they  are  memorialized  ;  but  this  is  not  the  case  in  the 
county  of  York  ;  for  in  the  North  Riding,  any  judgment 
registered  within  twenty  days  after  the  acknowledgment 
or  signing  of  it,  is  available  in  the  same  manner  as  if  it 
bad  been  registered  on  the  day  it  was  acknowledged  or 
signed(/) ;  and  in  the  £ast  and  West  Ridings,  and  in 
Kingston-upon-Hull,  thirty  days  are  allowed  for  the  re- 
gistering of  judgments(w).  Therefore,  where  the  estate 
lies  in  York,  or  Kingston-upon-HuU,  recent  judgments 
must  be  searched  for  in  the  proper  courts. 

It  has  already  been  observed,  that  judgments  do  not 

(/)  8  Geo.  II.  c.  6,  s.  33. 

(m)  5  AnQ6,  c.  18,  b.  11 ;  6  Anne,  c.  35,  s.  28. 
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bind  leasehold  estates  till  delivery  of  a  writ  of  ezecutido 
to  the  sheriffl  Writs  of  execution  upon  judgments  in- 
tended to  affect  leasehold  estates  in  a  register  county, 
were  formerly  never  registered(»).  From  the  present 
practice  of  registering  wsits  of  execution,  it  may  perhaps 
be  concluded  that  they  ought  to  be  registered ;  but  the 
registry  of  them  seems  causus  omissus  out  of  the  statutes 
for  registry ;  and  therefore,  upon  the  purchase  of  a  lease- 
hold estate  in  a  register  county,  not  only  the  register,  but 
also  the  proper  courts,  should  be  searched. 

The  register  ought  to  be  searched  immediately  before 
the  execution  of  the  conveyance,  for  the  same  reason  that 
the  search  for  judgments  should  be  delayed  till  the  last 
moment.  • 

And  lastly,  since  grants  of  annuities  have  become  so 
prevalent,  and  can  be  searched  for,  it  is  the  duty  of  the 
purchaser's  solicitor  to  search  for  annuities.  In  a  register 
county  they  need  only  be  searched  for  at  the  registrar's 
office. 

(*)It  may  be  useful  to  observe,  that  if  a  purchaser  is 
damnified  by  his  solicitor  neglecting  to  search  for  incum- 
brances, it  is  clear  that  he  may  recover  at  law  a^inst  the 
solicitor,  for  any  loss  occasioned  by  his  negligence(o)(257). 
But  an  attorney's  negligence  cannot,  perhaps,  in  any  case> 
be  set  up  as  a  defence  to  an  action  by  him  for  the  busi- 
ness done,  although  it  should  seem  that  if  there  is  a  cross- 
action  by  the  client  against  the  attorney,  the  Court  wilU 

(n)  Vide  tn/ra,  ch.  16. 

(o)  Brooks  «.  Day,  2  Dick.  572  ;  Forshall  v.  Coles,  7  Yin.  Abr.  54» 
pL  6,  MS. ;  and  Appendix,  No.  20  ;  Green  «.  Jackson,  Peake's  Ca. 
236  ;  Ireson  v.  Pearman,  5  Dow!.  &  Ryl.  687.  See  Baikie  v.  Chand- 
less,  3  Camp.  Ca.  17. 

(257)  See  HwUingUm  v.  RumdtUf  3  Day,  390.  Smede^s  Exrs.  t. 
Elnundorf,  3  Johns.  Rep.  185.  Dearborn  v.  Dearborn,  15  Mass. 
Rep.  316. 
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upon  applicatioD,  stay  the  execution  in  the  action  by  the 
attorney  pending  the  other(p). 

So  if  the  chief  clerk,  whose  duty  it  is  to  enter  up  and 
docket  judgmentSi  neglect  to  do  so,  by  which  a  purchaser 
who  has  made  the  proper  searches,  sustains  any  loss,  he, 
the  purchaser,  has  a  remedy  against  the  clerk  by  an  action 
on  the  case(9)(268).  And  any  person  who  is  damnified 
by  the  neglect  of  the  registrar  of  either  of  the  registering 
counties,  may  bring  an  action  against  him,  in  which  he 
will  recover  treble  damages  and  costs  of  suit,  by  virtue  of 
the  registering  acts(I). 


(*)SECTION  VI. 


Of  Relief  from  Incumbrances. 


Having  considered  in  what  instances  incumbrances 
should  be  searched  for,  let  us  now  inquire,  1st,  In  what 
cases  a  purchaser  may  detain  the  purchase-money,  if  in- 
cumbrances are  discovered  previously  To  the  payment  of 
it :  and  2dly,  To  what  relief  he  is  entitled,  if  evicted 
after  the  money  is  actually  paid ;  and  these  inquiries  will 
involve  the  consideration  of  the  cases  in  which  a  pur- 

(p)  Templer  v.  M'Lachlaa,  2  New  Rep.  136, 
(9)  Douglas  r.  Yallop,  2  Burr.  722. 


(I)  By  the  registering  acts  for  Scotland,  the  remedy  is  extended 
against  the  heirs  of  the  clerk,  although  no  action  shall  have  been  com- 
menced in  the  clerk's  life-time.     1  firsk.  Inst  B.  XL     T.  III.  s.  42* 

(258)  See  Russd  v*  Clayton^  3  Call,  41 — 43.  ConmonwMith  v. 
WMert,  6  Binn.  292.     Wofk  v.  Hoofnagk,  1  Yeates,  506. 
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chaser  will  be  relieved  in  respect  of  defects  in  the  title  to 
the  estate. 

L  First  then,  1.  Where  an  incumbrance  is  discovered 
pretiooslj  to  the  execution  of  the  conveyance,  and  pay- 
ment of  the  purchase-money,  the  vendor  must  discharge 
it,  whether  he  has  or  has  not  agreed  to  covenant  against 
incumbrances,  before  he  can  compel  payment  of  the  pur- 
chase-money (r)(269) . 

2.  But  if  a  purchaser,  before  executing  the  articles,  has 
notice  of  an  incumbrance  v}hich  is  contingent,  and  it  is  hy 
the  articles  agreed  that  the  vendor  shall  covenant  against 
incumbrances,  the  purchaser  has  entered  into  them  vi^ith 
his  eyes  open,  has  chosen  his  own  remedy,  and  equity 
will  not  assist  him(5) ;  and  he  cannot,  therefore,  detain 
any  part  of  the  purchase-money. 

(*)IL  1.  Although  the  purchaser  has  paid  the  money, 
yet  if  he  is  evicted  before  any  conveyance  is  prepared  and 
executed,  or  before  the  conveyance  is  executed  by  cUl  the 
necessary  parties,  he  may  recover  the  purchase-money 
in  an  action  for  money  had  and  received,  although  the 
intended  covenants  do  not  extend  to  the  title  under  which 
the  estate  was  recovered,  and  he  may  have  taken  posses- 
sion of  the  estatQ(0(l)(260). 

(r)  Anon.  2  Freem.  106  ;  Vane  o.  Lord  Barnard,  Gilb.  £q.  Rep.  6  ; 
Setj.  Majnard's  case,  2  Fieem.  1 ;  3  Swanst.  651 ;  and  see  1  Yes. 
88  ;  2  Yes.  894  ;  2  Yes.  jun.  441 ;  and  4  Bro.  C.  C.  394. 

(a)  Yane  v.  Lord  Barnard,  u6t  sup, 

(t)  Gripps  r.  Read%,  6  Term  Rep.  606  ;  Matthews  e.  HoUings, 
TVoodfall's  Law  Land.  35,  cited  ;  Johnson  v.  Johnson,  3  Bos.  &  Pall. 
162 ;  and  see  Awbry  v.  Keen,  1  Yern.  472 ;  and  see  Brig's  case. 
Palm.  364 ;  Simmons  v.  Hunt,  1  Marsh.  155 ;  Jones  v.  Rjde*  5 
Taunt.  488. 

(I)  In  Robinson  v»  Anderton,  Peake's  Ca.  94,  Lord  Kenyon  permit- 
ted a  purchaser  of  fixtures  in  a  house  which  were  scheduled  in  the  orig- 
— — — ^  ■  — '  ■  ■  ^     ■    ■ 

(259)  See  WiikertpMn  v.  Mderson's  Exrs.  3  Des.  d46. 

(260)  See  Judaon  v.  fVass,  1 1  Johns.  Rep.  526,  627.     Cliute  ▼.  An 
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%  But  if  the  conveyance  has  been  actnaliy  executed 
by  all  the  necessary  parties,  and  the  purchaser  is  evicted 
by  a  title  to  which  the  covenants  do  not  extend,  he  can- 
not recover  the  purchase-money  either  at  Iaw(u),  or  in 
equity(ar)(261). 

This  was  Serjeant  Maynard's  case(y).  The  plaintiff 
exhibited  his  bill  to  be  repaid  600/.  Sir  Edward  Mose- 
ley  devised  certain  Leicestershire  lands  unto  his  wife, 
(afterwards  Lady  North,)  for  life,  remainder  to  the  first, 
second,  third,  fourth,  fifth,  and  tenth  son  of  his  sister 
Maynard,  (wife  of  Joseph  Maynard,  the  Serjeant's  eldest 
son,)  in  tail,  remainder  to  Nicholas  Moseley,  the  h^ex 
of  Oswald,  for  life,  remainder  to  Qswald  Moseley  in  tail, 

(tf)  See  Cripps  v.  Reade  ;  JohosoQ  «•  Johnson  ^  and  Bree  v.  Hol- 
bechf  Doug].  664. 

(or)  Serjeant  Maynard's  case,  2  Freem.  1 ;  3  Swanst.  651 ;  Anon. 
2  Freem.  106.      • 

(if)  3  Swanst  651. 

inal  lease,  and  belonged  to  the  landlord,  to  recover  the  purchase-monej, 
although  the  person  who  sold  them  was  an  under-tenant,  and  had 
himself  ignoranily  paid  for  the  fixtures. 


bisons^  2  Johns.  Rep.  595.  GUlei  v.  Maynard^  5  Johns.  Rep.  85. 
Van  Eps  v.  Corporation  of  Schenectady ^  12  Johns.  Rep.  436.  Shear- 
er V.  Fowler^  7  Mass.  Rep.  31.  £//m  v.  Hoskins^  14  Johns.  Rep.  363. 
Casioell  y.  Black  River  Manufacturing  Co,  14  Johns.  Rep.  453. 

(261)  See  Howes  v.  Barker^  3  Johns.  Rep.  506.  Mbott  v.  Men^  2 
Johns.  Ch.  Rep.  523.  Frost  v.  Raymond^  2  Gaines'  Rep.  188.  Ab- 
bott V.  JLUen^  2  Johns.  Ch.  Rep.  523.  Per  Kent,  Gouvemeur  v.  JE!/mefi- 
dorf  5  Johns.  Ch.  Rep.  79. 

Where  the  vendor  sells  land  with  warranty,  to  hold  from  the  death  of 
the  grantor,  no  action  will  lie  to  recover  back  the  money  paid.  Thus, 
in  Wallis  v.  Wallis,  4  Mass.  135,  Parsons,  C.  J.  said,  *  The  most  that 
can  be  urged  for  the  plaintiff  is,  that  nothing  passed  by  the  deed,  as  it 
was  intended  to  convey  an  estate  infuturo  ;  but  he  voluntarily  paid  his 
money,  and  took  a  covenant  from  the  grantor,  that  after  his  death,  the 
grantee  and  his  heirs  should  have  the  land.  But  the  plaintiff  is  mistak- 
en in  his  construction  of  the  deed  ;  for  by  the  covenant  to  stand  seised 
to  uses  the  conveyance  can  be  effected. 
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with  Other  remainders  over,  and  died  in  October  1665. 
The  Seijeant  goes  down  into  Lancashire,  peruses  all  the 
writings,  (makes  agreements  with  Mr.  Edward  Moseley, 
on  behalf  of  his  son,  not  to  contest  the  will,  and  to  dis- 
chaise  a  lease  for  eleven  years,  and  thereupon  hath 
10,000/.  debt  secured  by  judgment,  all  which  agreements 
his  son  flies  off  from,  and  tries  the  will,  &c.)  and  perceiv- 
ing (*)that  if  the  will  stood,  (as  he  believed  it  would  do, 
having  examined  all  the  witnesses  upon  the  place,)  then 
it  would  be  in  the  power  of  my  Lady  North,  by  joining 
with  Nicholas  and  Oswald,  to  bar  all  the  contingent 
remainders  to  his  daughter's  children,  who  at  that  time 
had  none,  and  so  the.  Leicestershire  lands,  worth  6001. 
per  annum,  would  be  lost :  In  December  1665  comes  to 
an  agreement  with  Nicholas  and  Oswald  to  buy  their 
remainder  or  possibility  in  the  Leicestershire  lands  for 
600/.,  and  pays  it  down ;  and  the  manner  of  the  further 
assurance  was  to  be  thus  :  Nicholas  and  Oswald  were  to 
procure  the  Lady  North  (without  whom  it  could  not  be 
done)  to  join  with  them  in  a  common  recovery  before  the 
end  of  three  years ;  and  to  secure  this,  Nicholas  and 
Oswald  gave  a  bond  of  1,200/.  to  the  Serjeant,  condi- 
tioned, that  if  no  recovery  be  suffered  within  three  years, 
whereby  the  estates  of  Nicholas  and  Oswald  may  be 
sufficiently  barred,  then  upon  the  re-conveyance  of  the 
premises  to  repay  600/.  After  this,  Mrs.  Ann  Moseley 
sets  up  a  title  to  the  Leicestershire  lands  by  virtue  of  a 
will  of  Sir  Edward  Moseley 's  father,  found  in  loose 
sheets  among  the  evidences,  and  supposed  to  be  sup- 
pressed by  the  son,  upon  which  title  she  exhibited  a  bill 
in  this  Court,  and  obtained  a  decree  for  the  Leicester- 
shire estate,  notwithstanding  which  eviction  the  recovery 
was  suffered  within  the  three  years  by  the  Lady  North 
and  Nicholas  and  Oswald  Moseley  in  due  form ;  and  now 
tne  Serjeant  demanded  the  600/.  in  equity,  because  no 
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re'-conveyance  of  the  premises  could  be  made  within  three 
years,  in  regard  the  title  was  evicted,  and  the  recovery 
did  him  no  good.^  But  Lord  Nottingham  dismissed  the 
bill. 

Lord  Nottingham,  in  delivering  judgment,  said  that 
the  cause  which  was  heard  before,  and  dismissed,  came 
now  to  be  re-heard  at  the  plaintiff's  importunity,  who 
(*)pressed  earnestly  for  a  decree,  but  he  continued  of  the 
same  opinion  in  substance,  and  caused  the  reasons  of  that 
opinion  to  be  specially  entered  by  the  registrar  in  manner 
following :  ^'  His  Lordship  declared,  that  as  this  Court 
suffers  no  man  to  over-reach  another,  so  it  helps  no  man 
who  hath  over-reached  himself  without  any  practice  or 
contrivance  of  his  adversary  ;  that  it  was  most  plain  in 
this  case  there  was  no  fraud  nor  concealment  in  the 
defendants  at  the  time  of  the  sale  of  their  remainders, 
but  all  things  were  more  open,  and  better  known  to  the 
plaintiff  than  they  were  to  the  defendants,  for  the  fdaintiff 
had  been  upon  the  place  and  perused  the  evidence  of  the 
family,  and  the  defendants  did  not  solicit  the  plaintiff  to 
buy,  but  the  plaintiff  importuned  the  defendants  to  sell 
their  remainders,  and  had  reason  so  to  do,  for  otherwise, 
as  things  then  appeared  on  all  hands,  the  defendants, 
with  the  concurrence  of  the  Lady  North,  might  have 
disinherited  the  issue  male  to  be  begotten  on  Mrs.  May- 
nard  of  all  the  Leicestershire  estate,  worth  600/.  per 
annum.  Accordingly  the  plaintiff  covenants  with  the 
defendants  for  their  title  for  600/.,  which  was  much  short 
of  what  it  was  then  worth  in  all  appearance,  and  the 
plaintiff  draws  his  own  assurance,  and  pens  the  defea- 
sance of  that  bond,  upon  which  he  now  sues  in  equity  to 
have  back  the  600/.  and  interest,  by  which  very  bill  the 
plaintiff  admits  that  the  defendants  can  no  way  be  charged 
with  the  bond  at  law.  It  remains,  ergo,  to  be  considered 
what  grounds  there  are  to  charge  them  in  equity  ;  for  the 
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defendantBt  who  made  no  corrupt  or  fraudulent  agree- 
ment at  first,  insist  upon  it  that  they  have  literally  per- 
formed that  ^reement  which  thej  made,  and  for  which 
thej  took  their  money ;  ergo,  that  the  defendants  should 
now  be  forced  in  equity  to  pay  back  their  money  and 
interest,  and  be  put  into  the  same  plight  in  effect  as  they 
would  have  been  if  they  had  broken  their  agreement, 
(*)seems  hard ;  and  the  more,  because  all  the  reasons  which 
are  used  to  enforce  such  a  decree  do  arise  either  from 
the  eviction  by  Mrs.  Ann  Moseley,  or  from  the  supposed 
defective  and  illusory  performance  of  the  agreement  by 
the  defendants,  or  from  some  other  circumstance  in  the 
case  which  hath  disabled  the  plaintiff*  to  sue  his  bond  at 
law ;  and  yet  no  arguments  are  drawn  from  any  of  these 
heads  strong  enough  to  support  this  bill.  For,  first,  as 
to  the  eviction ;  although  after  the  bond  and  the  agree- 
ments the  lands  were  evicted  by  Mrs.  Ann  Moseley,  so 
that  the  defendants  may  now  seem  to  retain  the  6001. 
for  nothing,  yet  he  that  purchases  lands  with  any  other 
covenants  or  warranties  against  prior  titles,  as  here,  where 
the  defendants  sold  only  their  own  title,  if  the  land  be 
afterwards  evicted  by  an  eigne  title,  can  never  exhibit 
a  bill  in  equity  to  have  his  purchase-money  again,  upon 
that  account  possibly  there  may  be  equity  to  stop  the 
payment  of  such  purchase-money  as  is  behind,  but  never 
to  recover  what  is  paid ;  for  the  Chancery  mends  no  man's 
bargain,  though  it  sometimes  mends  his  assurance ;  and 
it  cannot  be  truly  said  that  the  defendants  keep  the 
money  for  nothing,  since  they  have  done  all  which  was 
agreed  to  be  done  for  it ;  but  if  the  plaintiff*  had  bought 
that  which  falls  out  to  be  worth  nothing,  he  can  complain 
of  none  but  himself." 

After  discussing  the  manner  of  the  defendants,  per- 
formance of  their  agreement,  the  reasons  of  Lord  Notting- 
ham proceed  thus  :     <*  For  whereas  the  plaintiff  supposes 
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himself  disabled  to  go  to  law,  in  regard  the  defendants 
are  not  obliged  to  repay  without  a  re-conveyance,  which 
cannot  now  be  made  in  regard  of  Ann  Moseley's  evic- 
tion, his  Lordship  conceived  this  to  be  only  a  pretence ; 
for  whether  the  title  be  good  or  bad,  the  plaintiff  may  still 
proceed  to  re-convey  what  was  pre-conveyed,  and  then 
assign  the  breach  in  not  suffering  a  recovery  if  he  think 
(*)good.  And  the  plaintiff  might  as  reasonably  have 
prayed  a  decree  heretofore  that  the  defendants  might  not 
perform  their  agreement,  as  pray  a  decree  now  that  they 
may  be  never  the  better  for  it,  if  they  have  performed  it. 
Wherefore,  upon  the  whole  matter,  though,  if  the  defen- 
dants had  been  plaintiffs  for  the  money,  his  Lordship 
would  hardly  have  decreed  for  them ;  as  they  were  de- 
fendants, and  in  possession  of  money  upon  an  agreement 
executed,  his  Lordship  saw  no  cause  to  decree  against 
them. 

But  yet  he  did   not  absolutely  dismiss,  but  decreed, 
1st,   if  plaintiff  go  to  law,  defendants   to  admit  a  re- 
conveyance, and  not  to  take  advantage  of  eviction  here  ; 
2d,   if  plaintiff  release  defendants,  to  make  further  as- 
.surance. 

So  where(z)  A.  bought  an  estate,  to  one  moiety  of 
which  there  was  a  clear  defect  of  title,  which  his  counsel 
had  overlooked,  and  he  was  afterwards  evicted ;  he  filed 
a  bill  asserting  his  claim  to  be  repaid  a  moiety  of  the  pur- 
chase-money, although  the  covenants  for  title  did  not  ex- 
tend to  the  eviction,  but  the  bill  was  dismissed(I). 

(z)  See  3  Yes.  jun.  235 ;  and  see  2  Bos.  &  Pull.  23. 


(I)  In  the  second  vol.  of  Coll.  of  Decis.  p.  517,  518,  a  case  to  the 
same  efiect  is  reported. — Lands  which  were  sold  with  the  warrandice 
from  fact  and  deed  aliens  rly,  being  evicted,  but  not  through  default  of 
the  disposer,  the  purchaser  brought  an  action,  not  upon  the  warrandice, 
which  was  not  incurred,  but  upon  this  ground  of  equity,  that  if  he  has 
lost  the  land,  he  ought  at  least  to  have  a  repetition  of  the  price.     It  was 
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The  facts  of  this  case  were  as  follow  :  William  Davy 
(*)devised  the  estate  in  question  to  Sir  Robert  Ladbroke 
and  Ljde  Brown,  as  tenants  in  common,  in  fee  ;  and  gave 
all  the  residue  of  his  real  estate  to  his  brother  William 
Pate  in  fee.  Sir  Robert  Ladbroke  died  in  the  testator's 
life-time*  Robert  Pate,  as  devisee  of  William  Pate,  the 
residuary  devisee,  conceived  himself  to  be  entitled  to  the 
moiety  devised  to  Sir  Robert  Ladbroke,  which  became 
lapsed  by  his  death,  in  the  testator's  life-time(I)  ;  and 
accordingly  Robert  Pate  joined  with  the  persons  entitled 
to  the  moiety  devised  to  Lyde  Brown,  in  selling  the  estate 
to  one  Urmston.  The  conveyance  recited  the  will  of  William 
Davj/y  and  all  the  subsequent  instruments^  and  a  covenant 
was  inserted  for  the  title,  notwithstanding  any  act  done 
by  Robert  Pate,  or  his  ancestors,  or  any  person  claiming 
under  him  or  them.  The  purchaser  finding  Robert  Pate 
had  no  title  to  the  moiety  over  which  he  assumed  a  power 
of  disposition,  but  that  it  had  descended  to  the  heir  at 
law  of  William  Davy,  filed  his  bill,  praying  that  the  pur- 
chase-money might  be  restored  to  him.  Robert  Pate, 
the  vendor,  demurred  to  the  bill  for  want  of  equity,  and 
the  demurrer  was  allowed(o). 

(a)  Urmston  o.  Pate,  Chan.  1st  Nov.  1794,  cited  in  1  Trea.  £q. 
364,  n.  and  stated  in  4  Cruise's  Digest,  90,  s.  64. 

« 

answered,  that  when  one  sells  with  warrandice  from  fact  and  deed,  the 
intention  is  not  to  sell  the  subject  absolutely,  which  would  be  the 
same  as  selling  it  with  absolute  warrandice,  but  only  to  sell  it  so  as 
the  seller  himself  has  it,  that  is  to  sell  what  title  and  interest  be  has 
in  the  subject :  the  purchaser  takes  upon  himself  all  other  hazards ; 
and,  therefore,  if  eviction  happen  otherwise  than  through  the  fact  and 
deeds  in  the  disponer,  he  bears  the  loss.  The  Lords  assoilzed.  Craig 
V.  Hopkins. 

(I)  The  mistake  arose  from  the  case  of  lapse  being  considered  the 
same  in  regard  to  real  and  personal  estate :  in  the  case  of  personal 
estate  lapsed  legacies  fall  into  the  residue  ;  but  where  a  real  estate 
lapses,  it  descends  to  the  heir  at  law,  and  docs  not  pass  to  the  residuary 
devisee. 
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In  a  case  where  a  purchaser  bought  and  obtained  a  con- 
veyance of  an  estate  with  all  defects  and  faults  of  title, 
and  the  seller  upon  being  interrogated,  stated  that  no 
rent  had  ever  been  paid,  which  turned  out  to  be  false, 
and  the  title  being  merely  a  leasehold  the  estate  was  re- 
covered by  the  lessor ;  upon  an  action  by  the  purchaser 
to  recover  the  purchase-money,  it  was  left  to  the  jury  to 
(*)say  whether  the  seller  really  believed  that  no  rent  had 
ever  been  paid,  in  which  case  the  learned  Judge  told  them 
that  the  statement  was  not  fraudulent,  and  he  was  not 
liable,  and  the  jury  found  for  the  defendant.  The  Court 
refused  to  disturb  the  verdict.  The  statement,  though 
false,  in  fact  was  not  fraudulent.  There  was  no  distinc- 
tion between  an  active  and  a  passive  communication,  for 
a  fraudulent  concealment  is  as  bad  as  a  wilful  misrepre- 
sentation. A  fraudulent  concealment  by  the  seller  of  a 
feet  which  he  ought  to  communicate,  would  undoubtedly 
vitiate  the  sale,  but  in  order  to  have  that  effect  the  con- 
cealment must  be  fraudulent.  The  scienter  or  fraud  is 
the  gist  of  the  action  when  there  is  not  a  warranty(6). 

But  it  should  be  observed  that  in  this  case,  as  one  of 
the  Judges  remarked,  the  purchaser  bought  the  land  with 
all  faults  and  defects  of  title. 

So,  if  a  purchaser  neglect  to  look  into  the  title,  it  will 
be  considered  as  his  own  folly,  and  he  can  have  no  relief. 
It  has  even  been  laid  down,  that  if  one  sells  another's 
estate  without  covenant  or  warranty  for  the  enjoyment,  it 
is  at  the  peril  of  him  who  buys,  because  the  thing  being 
in  the  realty,  he  might  have  looked  into  the  title,  and 
there  is  no  reason  he  should  have  an  action  by  the  law 
where  he  did  not  provide  for  himself(c)(262).     But  it  may 

(b)  Early  r.  Garrett,  4  Mann.  &  R>1.  687.     As  to  defects  in  the 
quality  of  the  estate,  see  p.  292. 

(c)  Roswellr.  Vaughan,  2  Cro.  196  ;  Lysney  r.  Selvy,  2  Lord  Raym. 


(262)  See  Bumpus  v.  Plainer^  Johns.  Ch.   Rep.  213.     See  also 

Stockton  V.  Cook,  3  Muiif  68. 
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here  be  remarked,  that  by  the  32  H.  8,  c«  9,  no  person 
must  either  buy  or  sell  any  pretended  title  unless  the  seller 
or  the  persons  from  whom  he  claims  have  been  in  posses- 
sion of  the  estate,  or  of  the  reversion  thereof,  or  taken  the 
rents  thereof  for  a  year  before  the  sale,  unless  the  pur- 
chaser is  in  lawful  possession,  in  which  case  he  may  buy 
(*)in  any  pretended  right ;  and  he  will  not  in  any  case  be* 
affected,  unless  he  bought  with  notice(c). 

In  a  late  case  the  statute  was  pleaded  with  effected). 
In  a  recent  instance  this  statute  was  actually  pleaded  to 
a  bill  for  a  specific  performance,  on  the  ground  that  the 
plaintiff  himself  was  only  entitled  under  an  agreement  for 
purchase  of  the  estate  ;  but  there  was  no  foundation  what- 
ever for  such  a  defence.  It  is  perfectly  clear  that  the 
statute  does  not  apply  to  such  a  case.  The  sale  is  not  of 
a  pretended  right  or  title,  but  of  the  estate  in  fee-simple 
in  possession,  subject  certainly  to  the  decision  of  a  court 
of  equity  upon  the  right  to  a  specific  performance.  There 
were  lately  similar  cases  in  court,  and  one  particularly  of 
great  magnitude,  in  which  the  sub-purchaser  would  have 
been  happy  to  avail  himself  of  any  objection  to  get  rid  of 
the  contract,  but  it  never  before  occurred  to  any  one  to 
plead  the  statute.  It  might  with  equal  force  be  argued, 
that  a  purchaser  under  an  agreement  has  not  a  devisable 
interest,  for  it  is  settled,  that  a  mere  right  of  entry  is  not 
devisable ;  and  this,  it  may  be  said,  is  '^  a  mere  pre- 
tended right  or  title."  The  clear  doctrine  is,  that  the 
purchaser,  from  the  time  of  the  contract,  is  in  equity  the 
owner  of  the  estate,  and  may  devise,  sell  and  dispose  of  it 
in  the  same  manner  as  if  the  fee  were  actually  conveyed 

1118;  Goodtitle  r.  Morgan,  1  Term  Rep.  755;  and  seo  Anon.  2 
Freem.  106;  and  see  and  consider  Hitchcock  t>.  Giddings,  4  Price, 
185. 

(c)  See  4  Rep.  26  a ;  Bac.  Abr.  ut«    Maintenance,  (E.) 

{d)  Hitchins  r.  Lander,  Coop.  34. 
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to  him,  although  if  equity  ultimately  refuse  a  specific 
performance,  the  devise,  sale  or  other  disposition  neces- 
sarily falls  to  the  ground.  In  a  late  case  Lord  Eidou  re- 
probated the  doctrine.  His  Lordship  held  clearly,  that 
the  sale  of  an  equitable  estate  under  a  contract  was 
binding.  It  was  every  day's  practice.  Upon  a  sale  of 
an  interest  under  a  contract,  the  seller  becomes  a  trustee 
(*)for  the  second  purchaser,  and  the  second  purchaser  is, 
without  entering  into  a  covenant,  bound  to  indemnify 
him  against  any  costs  incurred  in  proceedings  for  his 
benefit.  The  Court  not  only  considers  it  not  unlawful, 
but  compels  him  to  permit  his  name  to  be  used  for  the 
benefit  of  the  second  purchaser(c).  This  puts  the  point 
at  rest. 

It  is  not  champerty  in  an  agreement  to  enable  the  bona 
fide  purchaser  of  an  estate  to  recover  for  rent  due,  or  in- 
juries done  to  it  previously  to  the  purchase(/). 

<^  Where  a  purchaser  has  taken  a  defective  title,  and 
cannot  recover  against  his  immediate  vendor,  his  only 
remedy  is  to  have  recourse  to  the  covenants  of  the  earlier 
vendors,  many  of  which  are  inherent  to  the  lands,  and  to 
some  of  which,  as  the  covenant  for  quiet  enjoyment,  there 
is  no  objection,  on  account  of  their  antiquity,  where  the 
breach  is  recent(^)." 

3.  It  seems,  that  if  the  conveyance  be  actually  exe- 
cuted, the  purchaser  can  obtain  no  relief,  although  the 
money  be  only  secured. 

In  an  early  case,  however(A),  where  A.  had  sold  to  JB., 
with  covenants  only  against  ^.,  and  all  claiming  by,  from, 
or  under  him;  B.  secured  the  purchase-money  ;  but  before 

(e)  Wood  V.  Griffith,  12th  Feb.  1818,  MS. 
(/)  Williams  v.  Protheroe,  5  Bing.  309;  3  Yo.  &  Jerv.  129. 
(g)  Butler's  n.  (1).  to  Go.  Litt.  384  a. 

{h)  Anon.  2  Cha.  Ca.  19 ;  and  see  Fonbl.  n.  (g)  to  1  Trea.  £q. 
361,  2d  edition. 
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payment,  the  land  was  evicted  by  a  title  paramount  to 
A.^s  and  Lord  Chancellor  Finch  relieved  from  the  pay- 
ment of  the  purchase-money. 

The  case,  it  seems,  was  not  taken  by  the  reporter  him- 
self, and  he  adds  the  following  notes  or  queries  to  it : 

First.  If  declaration  at  the  time  of  the  purchase  treated 
(*)on,  that  there  was  an  agreement  to  extend  against  all 
incumbrances,  not  only  special,  it  could  not  have  been 
admitted. 

Secondly.  The  affirmative  covenant  is  negative  to  what 
is  not  affirmed,  and  all  one  as  if  expressly  declared  that 
the  vendor  was .  not  to  warrant  but  against  himself,  and 
the  vendee  to  pay,  because  absolute  without  condition. 

Thirdly.  Qucere.  If  this  may  not  be  made  use  of  to  a 
general  inconvenience,  if  the  vendee,  having  all  the  writ- 
ings, and  purchase,  is  weary  of  the  bargain,  or  in  other 
respects  sets  up  a  title  to  a  stranger  by  collusion  ? 
Nota.  In  many  cases  it  may  be  easily  done,  &c. 
These  remarks  are  unanswerable  ;  and  if  the  doctrine 
in  this  case  were  law,  the  consequences  would  be  of  a 
very  serious  nature ;  for  what  vendor  would  permit  part 
of  the  purchase  money  to  remain  on  mortgage  of  the 
estate,  if  he  were  liable  to  lose  it,  supposing  the  estate  to 
be  recovered  by  a  person  against  whose  acts  he  had  not 
covenanted  ?     Indeed,  this  point    is    so  very  differently 
considered  in  practice,  that  where  part  of  the  purchase- 
money  is  permitted  to  remain  on  mortgage,  although  the 
covenants  from  the  vendor  be  limited,  the  vendee  invari- 
ably enters  into  general  unlimited  covenants,  in  the  same 
manner  as  he  would  have  done  in  the  case  of  an  inde- 
pendent mortgage. 

In  a  case(t)  where  an  estate  was  sold  before  a  Master 
under  a  decree,  and  the  purchaser  under  the  usual  order 
had  paid  his  purchase-money  into  the  Bank,  but  it  was 

(0  Thomas  v.  Powell,  2  Cox,  394. 
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not  to  be  paid  out  without  notice  to  him,  and  he  took 
possession,  and  approved  of  the  title,  and  the  conveyance 
to  him  was  executed  by  all  necessary  parties  ;  afterwards, 
but  before  the  money  was  paid  out  of  the  Bank,  the  tenants 
(*)were  served  with  a  writ  of  right,  at  the  suit  of  an  ad- 
verse claimant ;  it  was  held  that  the  money  must  be  ap- 
plied under  the  decree.  The  Court  having  given  the  pur- 
chaser possession  of  the  estate  which  he  had  purchased, 
and  a  conveyance  under  a  title  which  he  himself  had  pre- 
viously approved,  had  done  all  it  could  for  the  purchaser, 
who  could  not  afterwards  object  to  the  application  of  the 
purchase-money. 

But  this  does  not  apply  to  a  sale  under  the  Court, 
where  the  rent  is  misrepresented  :  although  the  money 
be  paid  into  court  and  possession  be  delivered,  and  a  con- 
vcfyance  executed,  yet  the  Court  will  give  to  the  purchaser 
out  of  the  funds  in  Court,  a  compensation  for  the  misre- 
presentation(A:). 

4thly.  Although  the  purchase-money  has  been  paid, 
and  the  conveyance  is  executed  by  all  the  parties,  yet  if 
the  defect  do  not  appear  on  the  face  of  the  title-deeds, 
and  the  vendor  was  aware  of  the  defect,  and  concealed 
it  from  the  purchaser,  or  suppressed  the  instrument  by 
which  the  incumbrance  was  created,  or  on  the  face  of 
which  it  appeared,  he  is  in  every  such  case  guilty  of  a 
fraud(Z)(263),  and  the  purchaser  may  either  bring  an  ac- 
tion on  the  case,  or  file  his  bill  in  equity  for  relief. 

But,  as  Mr.  Butler  remarks,  a  judgment  obtained  after 
the  death  of  the  seller,  in  an  action  of  this  nature,  can 
only  charge  his  property  as  a  simple  contract  debt,  and 
will  not,  therefore,  except  under  very  particular  circum- 

{k)  Cann  v,  Cann,  3  Sim.  447. 

(/)  See  Harding  V.  Neltborpe,  Nels.  Cha.  Rep.  118;  and  Bree  v. 
Holbech,  Dougl.  654, 2d  edit. ;  and  see  Freem.  2. 

(263)  See  Dorsey  v.  Jackman^  1  Serg.  &  Rawle,  42.  and  ante,  p.  23. 
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Stances,  charge  his  real  assets.  A  bill  in  Chancery,  in 
most  cases,  will  be  found  a  better  remedy :  it  will  lead  to 
a  better  discovery  of  the  concealment,  and  the  circum- 
stances (*)attendiug  it,  and  may  in  some  cases  enable  the 
Court  to  create  a  trust  in  favor  of  the  injured  pur- 
chaser(m). 

Where  a  bill  is  filed  against  the  vendor,  and  the 
Court  cannot  satisfy  itself  of  the  fact,  an  issue  will  be 
directed  to  try  whether  the  vendor  did  know  of  the 
incumbrance(n). 

In  a  late  case,  where  the  sellers  knew  of  a  defect  in  the 
title  to  a  part  of  the  estate,  which  was  material  to  the  en- 
joyment of  the  rest,  and  did  not  disclose  the  fact  to  the 
purchaser,  and  it  could  not  be  collected  from  the  abstract, 
the  purchaser,  although  he  was  not  evicted,  was  relieved 
against  the  purchase  in  equity.  The  sellers  were  decreed 
to  repay  the  purchase-money,  with  costs,  and  likewise  all 
expenses  which  the  purchaser  had  been  put  to  relative 
to  the  sale,  together  with  an  allowance  for  any  money  he 
laid  out  in  repairs  during  the  time  he  was  in  possession (o). 
This  is  a  case  of  the  first  impression.  But  after  the  con- 
tract is  executed  by  a  conveyance  and  payment  of  the 
purchase-money,  a  bill  cannot  be  filed  merely  for  com- 
pensation(/;). 

Although  the  vendor  has  fraudulently  concealed  an  in- 
cumbrance, yet  the  purchaser  has  no  lien  on  the  purchase- 
money  after  it  is  appropriated  by  the  vendor. 

(m)  See  Butler's  n.  (1)  to  Co.  Litt.  34  a. 

(n)  Harding  v.  Nelthorpe,  ufn  sup, 

(o)  Edwards  v.  M'Leay,  Coop.  308 ;  afRrmed  by  Lord  £ldoD  on 
appeal,  11  July  1818,  with  a  reservation  of  the  question  as  to  repairs, 
MS. ;  S.  C.  2  Swanst  287.  The  question  upon  the  right  to  rescind  ia 
fully  considered,  and  all  the  authorities  cited,  in  Mr.  Younge's  Report 
of  Small  V.  Attwood. 

(p)  Lenham  v.  May,  13  Price,  749. 
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Thus,  in  the  case  of  Cator  v.  Earl  of  Peinbroke(9), 
Lord  Bolingbroke  was  tenant  for  life  of  a  settled  estate, 
with  a  power  to  sell  and  lay  out  the  money  arising  by  sale 
(*)in  other  lands  ;  and  in  the  mean  time  to  invest  the  same 
in  the  funds.  Lord  Bolingbroke  granted  life-annuities 
out  of  the  estate/ and  then  he  and  the  trustees  of  the  set- 
tlement sold  the  estate  to  Cator,  who  was  ignorant  of  the 
annuities,  and  Lord  B.  covenanted  that  Cator  should 
enjoy  free  from  incumbrances.  The  purchase-money  was 
invested  in  the  funds  in  the  names  of  the  trustees,  and 
Lord  Bolingbroke  grante'd  annuities  to  Boldero  the  banker, 
to  the  extent  of  the  dividends  ;  and  the  trustees,  at  the 
request  of  Lord  Bolingbroke,  gave  Boldero  an  irrevocable 
power  of  attorney  to  receive  the  dividends.  Cator  being 
evicted  by  the  grantee  of  the  annuities  charged  on  the 
estate,  filed  his  bill,  insisting  that  he  had  a  lien  on  the 
purchase-money  invested  in  the  funds,  and  was  entitled 
to  the  dividends  in  exclusion  of  Boldero.  The  cause  was 
first  heard  before  the  Lords  Commissioners  Loughbo- 
rough, Ashhurst  and  Hotham,  who  thought  that  Cator  had 
a  lien  on  the  dividends,  but  that  Boldero  had  a  preferable 
equity,  and  therefore  dismissed  the  bill.  The  cause  was 
reheard  before  Lord  Thurlow(r),  who  affirmed  the  decree, 
and  was  moreover  of  opinion,  that  Cator  could  not  follow 
the  money  when  deposited  with  the  trustees,  but_that 
having  taken  a  covenant  for  quiet  enjoyment  and  a  good 
title,  his  remedy  was  that  way. 

Where  a  purchaser  pays  part  of  the  purchase-money 
generally  to  a  creditor  of  the  vendor,  by  judgment,  or 
other  security  affecting  the  land,  and  also  by  bond,  or 
other  security,  which  does  not  affect  the  land,  it  will 
be  considered  as  a  payment  in  satisfaction  of  the  judg- 

(q)  Cator  V,  Earl  of  Pembroke,   1  Bro.  C.  C.  301  ;    and   soo  and 
consider  12  Yos.  jun.  356.  377. 
(r)  2  Bro.  C.  C.  282. 
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ment,    or    other   incumbrance   which  charges    the    es- 
tate(5)(264). 

(*)f  t  may  here  be  observed,  that  if  a  seller  is  bound 
to  relieve  the  estate  ^d  from  incumbrances,  and  the  pur- 
chaser buys  them  up,  he  ought  not  to  charge  more  than 
he  paid,  as  that  is  the  amount  of  the  damage  which  he 
sustains  by  the  breach  of  the  covenant  to  pay  off  the 
incumbraces(^)(265). 

{s)  Brett  V.  Marsh,  1  Yem.  468.     See  Hayward  o.  Lomax,  I  Yern. 
24  ;  Peters  r.  Anderson,  5  Taunt.  596. 
{t)  2  Dow.  296. 

(264)  The  question  agitated  in  these  cases,  was,  whether  the  party 
paying  money  has  a  right  to  direct  the  appropriation.  See  Robert  ▼. 
Gamte,  3  Caines,  14-  Mayor  ofMexandria  v.  Pattent  4  Craoch,  317. 
Field  T.  HoUandj  6  Cranch  8. 

(265)  And  if  the  purchaser  agree  to  pay  a  certain  sum,  in  dis- 
charge of  an  incumbrance,  for  which  sum  he  is*  to  have  a  credit  in  part 
of  4he  purchase  money ;  and  it  does  not  appear,  that  the  vendor  deceiv- 
ed him  with  respect  to  the  sum,  for  which  the  removal  of  the  incumbrance 
could  be  effected,  he  is  not  to  be  credited  for  any  larger  sum,  which 
the  incumbrancer  njay  have  compelled  him  to  pay.  Jlfiajfo  v.  Ptircel,  3 
Munf.  243. 
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